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Chapter

The legal toolkit

—

Source 1 Congratulations on choosing VCE Legal Studies! This chapter provides you with an introduction
and overview to the course, and contains handy hints and tips that can be revisited throughout the year.

—




Welcome to VCE Legal Studies Units 1 & 2

Congratulations on choosing Legal Studies as part of
your VCE studies!

Legal Studies is an exciting, relevant and engaging
course that explores the Australian legal system and
helps you become active and informed citizens. It
will provide you with opportunities to develop critical
thinking and problem-solving skills as you navigate your
way through criminal and civil cases and legal issues
and problems - both actual and hypothetical.

This Student Book has been purpose-written to meet
the requirements of the VCE Legal Studies Study Design
(2024-2028) and includes content you are required to
cover in Units T & 2.

This legal toolkit contains a range of useful and
relevant information to help you get the most out of

VCE Legal Studies. It can be used as an introduction and
overview to the course, but it is also designed as a handy
reference that can be revisited throughout the year.

Topics covered

This chapter provides an introduction to:
e the VCE Legal Studies course

e tips for success in VCE Legal Studies
e tips for success in assessment tasks
e mastering legal citation

e legalinstitutions and bodies

e careers in the law.

Best of luck with your studies this year!



1 1 The VCE Legal Studies course

The requirements of the VCE Legal Studies course are set out in a document called the VCE Legal
Studies Study Design (also called the Study Design). The Study Design is published by the Victorian
.................. Curriculum and Assessment Authority (VCAA).

Make sure you visit The Study Design is the most important document supporting the VCE Legal Studies course. It sets
the VCAA website and

download a copy of the
Study Design. It sets be assessed.
out all the information

you are expected to

learn and provides Structure Of the VCE Legal StUdieS COUI‘SQ

important information

out all the information you are expected to learn and provides important details about the way you will

on how y;“ willbe VCE Legal Studies is a two-year course made up of four units:
assessed.
link to the current
Study Design on your Unit 1 - The presumption of innocence e Units 1 & 2 are commonly completed in
gbook pro. Unit 2 - Wrongs and rights Year 11
Unit 3 - Rights and justice e Units 3 & 4 are commonly completed in
Weblink .
V(fAAmth Unit 4 - The people, the law and reform Year 12
8 e o
current VCE e You do not have to complete Units 1 & 2 to
Legal Studies undertake Units 3 & 4.

Study Design ) )
Source 1 Structure of VCE Legal Studies Units 1-4

Each Unit of the course is separated into Areas of Study. You are required to achieve an Outcome
for each Area of Study. Sources 2 and 3 show how Units 1 & 2 of the course are broken down into Areas
of Study and Outcomes. It also shows the chapters in this book that cover this content.

Unit 1 — The presumption of innocence

Area of Corresponding chapters in

Area of Outcome 1 e Chapter 3 Legal
Study 1 On completion of this unit the student should be able to describe the foundations
Legal main sources and types of law, and evaluate the effectiveness of laws.
foundations
Area of Outcome 2 e Chapter 4 Proving quilt
Study 2 On completion of this unit the student should be able to explain the e Chapter 5 Indictable
Proving guilt purposes and key concepts of criminal law, and use legal reasoning offences
to argue the criminal culpability of an accused based on actual and/or e Chapter 6 Summary
hypothetical scenarios. offences
Area of Outcome 3 e Chapter 7 Sanctions
Study 3 On completion of this unit, the student should be able to explain the
Sanctions key concepts in the determination of a criminal case, discuss the

principles of justice in relation to experiences in the criminal justice
system, and discuss the ability of sanctions to achieve their purposes.

Source 2 An overview of the content and structure of Unit 1. Extracts from the VCE Legal Studies Study Design (2024-2028)
reproduced by permission, © VCAA
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Unit 2 - Wrongs and rights

Corresponding chapters in

Area of Outcome 1 e Chapter 9 Civil liability

Study 1 On completion of this unit the student should be able to explain the e Chapter 10 Tort law

Civil liability purposes and key concepts of civil law, and apply legal reasoning e Chapter 11 Other areas
to argue the liability of a party in civil law based on actual and/or of civil law

hypothetical scenarios.

Area of Outcome 2 e Chapter 12 Remedies
Study 2 On completion of this unit the student should be able to explain the key
Remedies concepts in the resolution of a civil dispute, discuss the principles of

justice in relation to experiences of the civil justice system, and discuss
the ability of remedies to achieve their purposes.

Area of On completion of this unit the student should be able to explain one e Chapter 13 Human
Study 3 contemporary human rights issue in Australia, and evaluate the ways in rights
Human rights  which rights are protected in Australia.

Source 3 An overview of the content and structure of Unit 2. Extracts from the VCE Legal Studies Study
Design (2024-2028) reproduced by permission, © VCAA

Each Outcome in the course includes a series of key knowledge dot points and key skills dot points:
» the key knowledge dot points tell you what you should know and learn
» the key skills dot points tell you what you should do with that knowledge.

You will find the key knowledge and key skills for each Outcome at the start of each chapter of this
book. It is important that you read and become familiar with these before you begin each chapter.

OXFORD OXFORD

Source 4 The

VCE Legal Studies
course is a two-year
course made up

of four units. Units

1&2 d
wene Ml FOR VCE urscomor [T

LISA FILIPPIN UNITS LISA FILIPPIN UNITS for VCE Units 1 & 2
PETER FARRAR ANNIE WILSON (15th edition). Units

ANNIE WILSON PETER FARRAR
3 & 4 are covered
in Legal Studies
obook® obook® for VCE Units 3 & 4

(16th edition).
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Assessment and reporting

As you complete Units 1 & 2 of the VCE Legal Studies course, your teacher will use a variety of
learning activities and assessment tasks to assess your knowledge and understanding of key knowledge
and key skills.

Satisfactory completion
The award of satisfactory completion for each unit of the VCE Legal Studies course is based on your
teacher’s decision that you have demonstrated achievement of the set of Outcomes for that unit. For
example, to be awarded satisfactory completion in Unit 1 — The presumption of innocence, you will
need to demonstrate the required achievements for Outcomes 1, 2 and 3.

At the end of each unit, your school will submit a result for each student to the VCAA:
« Students who demonstrate the required level of achievement will receive an S (Satisfactory).

* Students who do not demonstrate the required level of achievement will receive an N (Not
Satisfactory).

Your teacher’s decision to award you with an S or N will be based on your performance in a range

of learning activities and tasks, known as assessment tasks. Your teacher’s decision to award you

with an S or N in each unit is separate from the levels of achievement (i.e. mark) you receive on your

assessment tasks.

Assessment tasks

Your level of knowledge and understanding of the Outcomes in each Area of Study (shown in Sources
2 and 3) will be demonstrated through the completion of assessment tasks. All the assessment tasks
that you complete in VCE Legal Studies Units 1 & 2 are decided by your school. This means all the
assessment tasks are developed and assessed within your school. Your level of achievement (i.e. your
mark) will not be reported to the VCAA. Note that for Units 1 & 2, there is no external end-of-year
examination.

The types of assessment tasks that you may be required to complete include:
» afolio of exercises
» anoral or digital presentation, such as a podcast or video
» a Wiki, website or blog
* structured questions
* amock trial or role play
* adebate
» aresearch report or media analysis
* anessay
* a question-and-answer session.

Your school will determine what these tasks are and will provide guidance on how the tasks
will be assessed.

LEGAL STUDIES FOR VCE UNITS 1 & 2 OXFORD UNIVERSITY PRESS



Source 5 Your knowledge and understanding of the Outcomes in each Area of Study will be demonstrated
through the completion of assessment tasks. These assessment tasks may take the form of a research
report or media analysis, a class debate, or even a mock trial or role-play.

Key themes of the VCE Legal Studies course

Several key themes flow through VCE Legal Studies Units 1-4. Being aware of these themes and
understanding them will help you to connect the information you learn in each unit of the course and

place it in a broader context. The key themes are discussed in Source 6 below.

Active
citizenship

The principles
of justice

Critical
thinking,
problem-
solving and
application
skills

Recent focus

Many parts of the course demonstrate the ways in which you can become an
active and informed citizen. This is known as active citizenship. You will study
this through Units 1, 2, 3 and 4 and come to an understanding and appreciation
of how individuals can influence changes in the law, and how individuals

and groups can actively participate to influence changes in the law and the
Australian Constitution and use the court system to enforce their rights.
Justice' refers to the fair and equitable treatment of all individuals under
the law. It is a common concept and something that Australians often want
to see being upheld - particularly when it comes to serious crimes that have

been committed. In this course you will look at the three principles of justice:

e fairness
¢ equality
® access.

A key purpose of this course is to encourage you to develop your critical thinking,

problem-solving and application skills. Legal Studies requires you to consider

a range of actual and/or hypothetical scenarios and apply your knowledge and

skills to those scenarios. This will enable you to develop the ability to:

e argue a case for or against a party in a criminal or civil matter

e discuss the extent to which our legal processes, methods and institutions
are effective

e evaluate the ability of the justice system to achieve the principles of justice.

An important part of this course requires you to be up to date with what is
happening in Australia’s legal system. For example, in Units 1 and 2 you
are required to study recent criminal cases and civil cases. 'Recent’ in
Legal Studies means within four years. You should review the VCAA advice
(available on its website) about the use of recent examples.

Source 6 Key themes covered in VCE Legal Studies Units 1 & 2
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one of the principles
of justice; in VCE Legal
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Legal Studies, equality
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of justice; in VCE Legal
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that all people should
be able to engage with
the justice system and
its processes on an
informed basis



Weblink
VCAA: the
current VCE
Legal Studies
Study Design

Qe

wo

Source 1
Understanding
exactly what is
required in an
assessment task
is your first step
towards doing
well on it. You also
need copies of
any assessment
advice related

to assessment
tasks [such as
marking criteria
or assessment
rubrics).

Tips for success in VCE Legal Studies

While your final years of secondary school will include fun and exciting opportunities, completing your
VCE can be challenging and, at times, stressful. This topic includes advice to help you manage your VCE
studies, develop good study habits and prepare for success. Some of the tips relate specifically to VCE
Legal Studies, but others are more general and apply to all your other VCE subjects as well.

These tips are just a starting point. You may already have developed your own successful strategies
and work habits. If so, stick with those. Your friends and teachers may also have some great study tips,
so be sure to ask them, and implement the strategies that work best for you!

Tip 1 - Get hold of key documents
and read them carefully

One of the quickest and simplest things you can do to set yourself up for success in VCE Legal Studies

is to get your hands on key documents and read them carefully.

* The most important document in VCE Legal Studies is the Study Design. It sets out all the
information you are expected to learn and provides important details about the way you will be
assessed. The current Study Design has been accredited from 1 January 2024. You can download
a copy from the VCAA website link on your obook pro.

* The VCAA also has several other useful documents on its website. They are free, and they
include past exam papers, examination reports and other support materials (such as a glossary of
command terms). The examination reports are particularly important to read.

» Make sure you keep all documents from your teacher relating to assessment tasks, and read them
carefully. Understanding exactly what is required in an assessment task is your first step towards
doing well on it. Get copies of any assessment advice related to assessment tasks (such as marking
criteria or assessment rubrics). Your teacher will use these documents to assess your level of
achievement, so understanding mark allocation and high-scoring responses will ensure that you give
yourself the best chance of success.

Tip 2 - Plan to study effectively

Success in VCE Legal Studies does not just begin and end in the classroom. If you are going to perform
at your best, you will need to make time for regular periods of study and revision outside school hours.
This does not mean you have to study for hours every day, but it does mean you should incorporate
periods of revision into your daily routine. Studying daily will help you to continually reinforce new
concepts in your mind and help you avoid the stress of ‘last-minute cramming’ before assessment tasks.

Choose the best place to study

* Everyone has their own idea about the best study environment. Whether it is in your bedroom, at
your local library or at your favourite cafe, find a regular study space that works for you. Ideally,
your study space should be quiet, comfortable, bright and airy, and free from distractions.

» Make sure your study space is stocked with the things that you need (such as stationery) and
decorated with things that make you feel calm (such as artwork, posters or plants).

» Ifyou like to listen to music while you study, make sure you can do this without disturbing others.
Think about the types of music you listen to, as recent research suggests listening to music
containing lyrics is distracting when completing tasks that involve reading.

LEGAL STUDIES FORVCE UNITS 1 & 2
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Choose the best times to study

» Choosing the best time of day for regular study is
important. Some people find it easier to concentrate
early in the morning, when they feel re-energised after
a good night’s sleep, while other people find it easier to
concentrate at night. Decide what works best for you and
plan for regular study sessions at this time of day. Do not
work too late into the evenings though, as you need a good
night’s sleep so you are not tired at school the next day.

Remember that studying can take
many different forms

* Finding time for study can sometimes be difficult, so
keep in mind that effective studying can take different
forms and happen almost anywhere:

* you might read over your notes for 10 minutes on
the bus on your way to school

* you might have a chat to your friends at lunch about
a concept that you found difficult in class or organise
regular group study sessions with your friends Source 2 Whether it is in your bedroom, at your local library or

* you might make an audio recording of your notes at your favourite cafe, you need to find a reqular study space that
works for you.

and listen to them while you are exercising.

Tip 3 - Manage your study time effectively e R

resource
Study timetable
template

Now that you have your study space set up and have chosen a regular time to study, it helps to have
practical strategies to stay on track. Try one or more of the time management strategies set out in
Source 3 below.

Time management
strategy

Create a study e Creating a study timetable that helps you schedule periods of regular study and revision
timetable in all your subjects is key to your success. A template for a study timetable is available
on your obook pro.
e Once you set your study timetable, be sure to stick to it. If your timetable is not working,
revisit it and make a new one.

Use a diary, wall e Recording key dates is essential to your success. Adding due dates for assessment tasks
planner or calendar to and assignments will help you manage your time effectively and meet your deadlines
record key dates (especially in weeks when you have multiple assessment tasks due).

e Recording the dates of tests and exams will also help you keep your preparations on track.
Make lists e Asimple to do’ list can be a great tool to help you manage your time and achieve your
goals. Creating a short list of daily goals for each study session can also be a great way
of keeping you on track each day.
e A separate list of weekly or monthly goals can help you keep the bigger picture in mind.
e Using lists is a great way to help you break big tasks down into smaller, more
manageable tasks, so that you gain a sense of achievement.

Set reminders e Setting a regular alarm to remind you it is time to study can keep you on track.

Source 3 Time management strategies

OXFORD UNIVERSITY PRESS CHAPTER1 THE LEGAL TOOLKIT 9
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Source 5 Detailed
revision notes

are great, but you
may also benefit
from creating brief
study notes in the
form of dot-point
summaries. Copy
these summaries
onto index cards
that you can carry
with you and use
them to revise on
your way to school
or at home on the
couch.
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Tip 4 — Use different strategies to help you learn

Using a range of learning strategies can help you remain focused when studying and improve your
learning. Throughout the year, try some of the different learning strategies set out in Source 4 below.

Learning method Learning strategies and tools

Visual - visual learning
strategies involve learning
by ‘seeing and looking’

Auditory - auditory
learning strategies involve

~ learning by ‘hearing and

listening’

Read/Write - read/write
learning strategies involve
learning through ‘reading
and writing’

Kinaesthetic - kinaesthetic
learning strategies involve
learning through ‘doing’

Visual learning strategies include using pictures, images,
diagrams, charts, posters, colour coding, mind maps and
flashcards to help you organise and learn information.

You can also watch (or create your own) instructional videos or
PowerPoint presentations that summarise important concepts
and information.

Auditory learning strategies include listening to audio recordings,
podcasts and recorded lessons, reading your notes aloud,
participating in class discussions and working with a ‘study buddy'.
You can also create your own recordings or podcasts and
mnemonics (songs, rhymes or phrases designed to aid memory)
to help you learn multiple factors or processes.

Read/write strategies include reading notes, glossaries,
flashcards, worksheets, textbooks, study guides and questions
and answers, as well as writing notes, writing questions and
answers and writing your own flashcards and resources.
Kinaesthetic strategies include role playing, teaching others,
playing games, attending excursions, and any activities that
involve movement or use of the senses.

Source 4 Different learning methods, strategies and tools

Tip 5 — Take care of yourself

One of the most important things you can do during your VCE studies is look after yourself. Staying
healthy is key to your success. Make sure you:

* eat a balanced diet — try to avoid having too much caffeine and junk food

» get enough sleep — research shows that the ideal amount of sleep for teenagers is around 9 to 10
hours per night to support brain development and physical growth

« stay hydrated — try to drink lots of water and limit your intake of soft drinks and energy drinks

» getregular exercise — a brisk 30-minute walk every day is a great place to start and any more is

a bonus.

Staying healthy is not just about good physical health. It is also essential to maintain good mental health
and wellbeing. Reach out for support when you need it. Support comes in many forms, including face-to-
face support (families, friends, carers, social workers and health professionals) as well as digital support.
There are some excellent apps and websites dedicated to young people’s mental health and wellbeing.

Tip 6 — Revise regularly

At the end of each week of class it is a great idea to summarise your notes so that you can review and
revise what you have learnt ahead of any assessment tasks, tests or exams. Regular revision will help
you understand concepts more fully and recall key information when you need to. A range of common
revision strategies and ideas are provided in Source 6. Try one or more of the strategies throughout

the year.

LEGAL STUDIES FORVCE UNITS 1 & 2
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Revisionstrategy | Detis

Create detailed revision e Creating your own revision notes can be time consuming, but it is time well spent!

notes e Taking the time to create your revision notes reinforces what you have learnt
and means that they will be written in language that makes sense to you, not
someone else.

Write dot-point e Detailed revision notes are great, but you may also benefit from creating brief study
summaries on index cards notes in the form of dot-point summaries.
e Copy these summaries onto index cards so you can carry them with you and revise
on your way to school or at home on the couch.
Record your revision notes e Record yourself as you read your revision notes or dot-point summaries aloud.
and listen to them
Quiz yourself e Quizzes are quick, fun and a good way to test what you know and find out your areas
of weakness.
e Use your textbook, revision notes or quiz cards to quiz yourself.
e Ask friends or family members to quiz you on key legal terms and key concepts.

Complete practice e Practice makes perfect, so the more you test your knowledge and develop your
questions, essays and skills by completing practice questions, essays and exams, the better.
exams e Ask your teacher to provide feedback on your practice responses to help you improve.

Source 6 Revision strategies that you can use in VCE Legal Studies

Weblink
Google Alerts

Tip 7 — Stay up to date with current events
AR

This course focuses on our law-makers and our justice system, which is constantly evolving and
reforming. So are our laws. It is important to stay up to date with developments in our legal system so
you can incorporate current details and facts into your coursework and assessment tasks.

Newspaper articles, digital news feeds, television St ud_y t ip

programs and radio programs are all good sources of , .
Setting up automatic

alerts is a great way
;. of keeping up to date
80T . 4B%AETI2PM \ with developments
o in legal cases and
legislation. Just enter
the keywords you want
to search for and enter
your email address.
You will receive regular
updates on anything
you are interested in -
and it’s free!
Alink to Google
Alerts is provided on
your obook pro.

current information. Keep your eye out for ongoing
developments in legal cases and current events and file
these away for later! One way to do this is by creating an
automatic internet search. Alert services (such as Google
Alert) can send you emails when they find results that
match your search terms — such as web pages, newspaper
articles, blogs or even legal cases. You could also use
social media platforms and follow key legal bodies such as
those in Topic 1.5 of this chapter.

As you collect current information, label and save it
carefully so you can find it when you need it.

Tip 8 — Make time for breaks

Make sure you plan to take regular study breaks. Aim to work in 50-minute blocks and then take a
meaningful 10-minute break.

Your break should have nothing to do with your studies. Get up from your desk and leave your
study space. Go for a quick walk, make something to eat or chat to your family or friends.

Some days are tough, so if you are feeling tired, upset or frustrated you might need to take a break or
take a night off from study.

OXFORD UNIVERSITY PRESS CHAPTER1 THE LEGAL TOOLKIT 11



Tip 9 — Ask for help

Completing your VCE can be a challenge sometimes — especially if you have other commitments like
work, sport or music outside school hours. If you are feeling stressed or overwhelmed, talk to people
around you and get support if you need it. Your teachers, friends and family are there to help you and
many schools have services and programs that can assist you.

If you are having problems understanding a particular concept or completing a certain task, ask
for help! Your teacher is there to help you in class and will make time to explain things you do not
understand. If your teacher is not available, talk to your friends and other students in your class to see if
they can help.

-

-

Y If plan A fails,
\/ | remember there

are 25 more

letters.

~ Chris Guillebeau

‘

-

Source 7 Some people find it motivating to decorate their study space with inspirational quotes or pictures
of the people they care about. These things can help you stay motivated by reminding you of your goals and
the reasons why you are working so hard.

Tip 10 — Keep a positive attitude

Keeping a positive attitude is important during your VCE. Tips to staying positive include:

» rewarding yourself for achieving your daily and weekly goals

* trying not to compare yourself with other students in your class; instead, set goals that are right for
you and focus on achieving these personal goals

* decorating your study space with inspirational quotes or pictures of the people you care about;
these things can help to remind you of your goals and the reasons why you are working so hard

* remembering that many concepts in the VCE Legal Studies course are complex, and you may not
understand them the first time you come across them. These concepts require repetition, practice
and resilience to master. Don't give up! Try some of the different tips and strategies listed above to
understand them.

LEGAL STUDIES FOR VCE UNITS 1 & 2 OXFORD UNIVERSITY PRESS
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provides a glossary
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VCE study designs and
VCE examinations. The
list is not complete,

so you may find other
command terms being
used in assessment
tasks and exams. Also,
not all of these terms
relate specifically to
Legal Studies, and
their meanings may
differ across different
studies. For example,
when answering an
‘evaluate’ question

in Legal Studies,

you should provide

a conclusion to your
evaluation, even if that
is not required in some
other VCE subjects.
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Tips for success in assessment tasks

As you work your way through the VCE Legal Studies course, your teacher will use a variety of
learning activities and assessment tasks to assess your understanding of key knowledge and key skills
of the course. To give yourself the best chance of success on these assessment tasks, try to follow
these five tips.

Tip 1 - Use key legal terminology

One of the key skills you are expected to demonstrate throughout Units 1 & 2 is the ability to define
and use key legal terminology.

A list of key legal terms (with definitions) is provided at the start of every chapter of this student
book. These words then appear throughout each chapter and are also listed in the glossary at the end
of the book.

Some simple strategies to help you learn and remember key legal terms include:
» writing words and definitions on sticky notes and sticking them around your room or house
* making flashcards that you can carry with you and use to quiz yourself and others
» using the Quizlet sets provided on your obook pro to test yourself and compete against others
» getting into the habit of using legal terms in your responses (e.g. use ‘plaintiff’ instead of ‘a
person who is suing another person’).

Tip 2 — Understand command terms

In the assessment tasks you are asked to complete throughout the year, it is likely that questions and
tasks will include a ‘command term’ or ‘task word’. In Legal Studies, these are words that tell you how
to demonstrate the knowledge you have learned.

Command terms range in level of difficulty. Some (such as identify or define) are simple to
understand and master. Others (such as evaluate, analyse or justify) are more challenging to
understand and will take practice to master. In the Check Your Learning questions in this book,
command terms are in bold, to remind you to think about what you are being asked to do.

Source 1 Learning key legal terms and using them correctly in your assessment tasks will show your
teacher that you understand them.

criminal

actus reus
law

A

civil law ¥
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Source 2 lists a range of the common command terms used in VCE Legal Studies. It provides a

definition and an indication of the level of difficulty of each command term. The difficulty level of
a question or task can depend on the command term, and the key knowledge being assessed — so
an explain question, for example, may range from medium to high in terms of difficulty.

The table also provides example questions so you can see each command term in context.
While these questions have come from exam papers for past Study Designs, they still reflect the
key knowledge and key skills in the current Study Design. You should check with your teacher

about this.

Bl =L Definition Difficulty Example question
terms from past exam

Advise

Analyse

Compare

Define

Describe

Discuss

Distinguish

Evaluate

14

Offer suggestions about the best course of
action or make recommendations

Examine facts, data or issues in detail. Where
possible, identify the parts or components and
give a detailed commentary on those parts,
including how they relate to one another

Recognise the similarities and differences
between approaches, roles or institutions

(by identifying the qualities or features they
have in common as well as those they do not]

State the precise meaning, qualities or
features of a term, phrase, feature or
concept

Give a detailed account of the
characteristics, features or qualities of a
system, process, role or institution

Give a clear and reasoned argument for and
against a particular issue by providing points
for and against, benefits and limitations or
restrictions (and strengths and weaknesses if
applicable). You can also give your opinion, and
should do so if the question asks

Show the clear differences and distinctive
characteristics between two or more
features, concepts, roles, methods or
institutions

Identify key features and assess their
relative merits by considering the strengths
and weaknesses and providing a concluding
judgment about the (overall] benefit or
worth of what is being evaluated

Medium
to high

High

Low to

medium

Low

Low

High

Low

High

LEGAL STUDIES FORVCE UNITS 1 & 2

Section B, Question 1a (2018)

See the examination for the stimulus material.
Advise Ada on one enforcement issue she
should consider before initiating this claim.

Section B, Question 1d (2020)

See the examination for the stimulus material.
Analyse two factors that Guy should consider
before initiating civil action against Tom.

Question 6 (2016)
Compare the role of a criminal jury with
that of a civil jury.

Question 1a (2015)

A plaintiff is seeking an injunction and
damages of $1 million in the Supreme Court
of Victoria. Define the term ‘injunction’.

Section A, Question 1 (2020)
Describe one role of community legal
centres in assisting an accused.

Section A, Question 5 (2021)
Discuss the roles of the Victorian courts in
law-making.

Question 1b, Section B (2018)

See the examination for the stimulus material.
Distinguish between mitigating factors and
aggravating factors to be considered in
sentencing, and provide an example of each
in Bob's case.

Section A, Question 6 (2018)

See the examination for the stimulus material.
Evaluate two ways in which the Australian
Constitution enables the Australian people to
act as a check on parliament in law-making.

OXFORD UNIVERSITY PRESS



Command Definition Difficulty Example question
terms from past exam*

Clarify a point, feature or concept by describing  Medium to  Section A, Question 2 (2021)

Explain

Identify

Justify

Outline

Provide

To what
extent

What

Who

Why

Source 2 Common VCE Legal Studies command terms, definitions and examples

itin more detail or revealing relevant facts
about it; give a detailed account of how or why
with reference to the causes or effects

State or recognise a feature, factor or part from
a list, description, scenario or system (and
possibly provide some basic facts about it)
Show or prove a statement, opinion,
argument or contention to be right

or reasonable by providing evidence,
information or examples

Give a brief overview or summary of the
main features of a system, role, scenario or
argument

Give, supply or specify

Describe the degree or level to which a
statement, opinion or contention is (oris
believed to be) correct or valid

Specify or provide further information about
a feature, concept, issue or circumstance

Specify an individual (person), group,
institution or organisation

Give a reason or explanation for the cause
or purpose of an action or impact

high

Low

Low to
medium

Low

Low

Medium
to high

Low

Low

Low to
medium

Explain how the separation of powers acts
as a check on parliament in law-making.

Section A, Question 1a (2021)
Identify two participants in the plea
negotiation process.

Section B, Question 1b (2021)

See the examination for the stimulus material.
Referring to the Mabo judgment, justify
how judicial activism is a strength of the
law-making process. Provide two reasons
in your response.

Section A, Question 2 (2020)
Outline how a victim impact statement is
used when determining a sentence.

Section A, Question 3 (2020])

See the examination for the stimulus material.
Would the proposal for change have been
successful in either or both referendums?
Provide reasons for your answer with
reference to the table.

Section A, Question 4 (2020)
To what extent do fines achieve two
purposes of sanctions?

Section A, Question 5a (2018)

Kylie is a professional sportsperson.

She has commenced a civil proceeding

in the Supreme Court of Victoria against
her former agent for breach of contract.
Her former agent has engaged legal
practitioners to defend the claim.

Who has the burden of proof in Kylie's case and
what is the standard of proof in this case?

Section A, Question 5a (2018)

See above for the stimulus material.

Who has the burden of proof in Kylie's case and
what is the standard of proof in this case?

Question 8 (201¢6)

Why is it possible for a Victorian law to be
in conflict with an existing Commonwealth
law? In your answer, describe the impact
that section 109 of the Commonwealth
Constitution could have on a Victorian law.

*Selected VCE Legal Studies examination questions (2015-2021)
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See it in action

Two sample answers to actual exam questions are provided below. Read the sample answers and see how
they address command terms in the questions. Reference to the command terms has been highlighted
(and underlined) in green.

Sample Question 1

Bob, 24, has been charged with four offences, including armed robbery and common assault. The
prosecution alleges that:

e Bobrobbed a service station with a firearm

e the offences caused distress to several victims, including a young family and Ada, who was working

in the service station

e Bobwas serving a community correction order [CCO) at the time of the offences. Bob has been

cooperative with the police since his arrest.

Bob cannot afford legal representation and is concerned about being sent to prison as he has served
time in jail for numerous offences, including theft. A committal hearing was held last week. The magistrate
decided that the evidence against Bob was of sufficient weight to support a conviction for the offences. The
court ordered that Bob stand trial. The trial is expected to last three weeks. Ada is concerned about giving

evidence as she is still distressed about the armed robbery. Bob has pleaded not guilty.

Distinguish between mitigating factors and aggravating factors to be considered in sentencing, and provide

an example of each in Bob's case. (4 marks)
Source: Section B, Question 1b, 2018 VCE Legal Studies examination, © VCAA

A sample response:

Mitigating factors differ from aggravating factors in regard to the effect they have on the sentence
imposed. Mitigating factors are facts or circumstances about the offender or the offending that

can reduce the offender’s culpability and lead to a less severe sentence being imposed. In contrast,
aggravating factors are facts or circumstances about the offender or oﬁending thatincrease the
offender’s culpability and can lead to a more severe sentence being imposed.

In Bob’s case, the fact that he had been cooperative with the police since his arrest would be
considered a mitigating factor that could lead to a less severe sentence whereas the use of the firearm
is an aggravating factor that increases his culpability and would likely lead to a more severe sentence.

Additional notes:

* In this question the command term distinguish requires you to show the differences and
distinctive characteristics between mitigating and aggravating factors. The use of words like ‘in
contrast’ and ‘whereas’ can help you show (or signpost) where you have done this.

* The example of one mitigating factor and one aggravating factor are drawn from the stimulus
material (i.e. the examples directly relate to the facts and circumstances in Bob’s case).

» Other mitigating factors include Bob’s relatively young age. Other aggravating factors include that
Bob committed the offences while serving a Community Correction Order, Bob had a number of
previous convictions, and the violent nature of the offence.

Sample Question 2

Kylie is a professional sportsperson. She has commenced a civil proceeding in the Supreme Court of
Victoria against her former agent for breach of contract. Her former agent has engaged legal practitioners

to defend the claim.

LEGAL STUDIES FOR VCE UNITS 1 & 2 OXFORD UNIVERSITY PRESS



Who has the burden of proof in Kylie's case and what is the standard of proof in this case? 2 marks

Source: Section A, Question ba, 2018 Legal Studies examination, © VCAA

A sample response:

Kylie holds the burden of Proo‘F in this case. The standard of proo'F required for her to succeed in the

civil action is on the balance of probabilities.

Additional notes:

* The command terms who and what are ‘low level” and require the provision of information (i.e.

no explanation or discussion is required). For example, to address the command term wro, you

only need to state that Kylie holds the burden of proof; it is not necessary to explain why she holds

the burden of proof (i.e. because she is the party initiating the civil action).

The question requires you to make use of the stimulus material (i.e. recognise that the case is a
civil action, and use Kylie's name in the response).

Study tip

Ashortvideo explaining

Tip 3 — Understand the structure of questions i e

To give yourself the best chance of doing well in assessment tasks, you should become familiar with

is provided on your
obook pro. It gives you

types of questions that typically appear. Assessment tasks will assess your understanding of key more tips and examples
knowledge and key skills. of the best ways to

answer questions

Legal Studies exam questions usually contain a number of key features (or components). Once you and will help you
identify and understand these key features, answering the question becomes much simpler. Source 3 maximise your chances

explains the most common items that make up exam questions and Source 4 provides some examples

of these in action.

Key features of
exam questions

Stimulus
material

of performing well
on tests, assessment
tasks and exams!

Command terms are words that tell you how to demonstrate the knowledge you have learned.
For example, you may be required to identify, explain, discuss or evaluate a feature or process.

The content is the subject matter or ‘topic’ you are required to write about in your answer.
For example, you may be required to write about the roles of key personnel in a criminal or
civil trial, including the judge, jury and parties.

The mark allocation is the total number of marks available for the question. You should
consider the total marks available when deciding how long to spend answering the question.

Exam questions may include stimulus material, such as legislation, visual material or an
extract from an article, or an actual or hypothetical scenario (or combination of both). While
stimulus material may appear in either section of the VCE Legal Studies examination,
questions in Section B will be scenario-based.

Limiting words state the specific numbers (i.e. quantities] of examples or definitions you
should provide in your answer. For example, a question may require you to provide two
features or examples.

Questions may also include other ‘qualifying” words and phrases that will limit or restrict
what you should provide in your answer. For example, a question may require you to discuss
the ability of one sanction, other than (or apart from) fines, to achieve their purpose. You
need to follow any limiting or "qualifying” words carefully and provide exactly what is asked.

Source 3 Legal Studies questions are typically made up of some or all of the above key features.

OXFORD UNIVERSITY PRESS
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Question 1 -

Nathan commences proceedings in the Magistrates’ Court against his employer and is seeking $90 000

in damages.

a. Describe jone purpose of damages.
Question 13 -

From © VCAA Legal Studies examinations

Source 4 Examples of the common items that make up exam questions

Tip 4 — Use the stimulus or scenario material

Your assessment tasks may include stimulus or scenario material. This is material that you may need
to use in your responses. Some questions are stand-alone, which means that you answer them without
reference to any stimulus material. Other questions may be attached to stimulus material. To avoid any
risk of not achieving full marks, you should refer to and use stimulus material when provided, and you
must do so when the question specifically asks.

Tip 5 - Practise answering questions with varying
degrees of difficulty using the same key knowledge

Each of the key knowledge in VCE Legal Studies can be assessed in different ways, and sometimes
to varying degrees of difficulties. For example, consider one of the principles of justice. A question
can be asked about fairness, but that question can be of low, medium or high difficulty.

The following three sample questions are examples of this in action.

Q1: Describe the principle of  Low e Provide a detailed account or summary of what the

fairness.

principle of fairness is and what it means
e Likely to be worth 3 marks

Q2: Explain how the principle  Medium e More detail needed than in the first question about the
of fairness could be achieved ways in which fairness could be achieved through a case
in this case. e Answer must be more specific to the case, not just

summarise what fairness means
e Likely to be worth 4 or 5 marks

Q3: Evaluate the ability of High e Consider strengths and weaknesses of the criminal justice
the criminal justice system system in achieving fairness in this case
to achieve the principle of e Requires a detailed consideration of events

fairness in this case.

e Likely to be worth at least 6 marks

Source 5 Sample questions and levels of difficulty

18
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legal citation

the system used to refer
to legal documents and
sources such as cases
and statutes

Act of Parliament

a law made by
parliament; a bill that
has passed through
parliament and has
received royal assent
(also known as

a statute)

OXFORD UNIVERSITY PRESS

Mastering legal citation

As you work your way through the VCE Legal Studies course, you will be learning about many different
laws and legal cases. To be able to recognise laws and legal cases, and to reference them in your notes
and assessment tasks, it is useful to have a basic understanding of legal citation.

What is legal citation?

Legal citation is the system used to refer to legal documents and sources such as cases and Acts of
Parliament in a consistent and accurate way. The most commonly cited legal documents are:

* Acts of Parliament (also known as statutes and legislation)

* judgments from legal cases (also known as court decisions).

The following information will help you when reading and understanding legal citations. It will also help
you cite legal documents correctly in your coursework and assessment tasks.

Citing Acts of Parliament

Acts of Parliament (often called just Acts’) are laws made by the various parliaments in Australia

(i.e. state and territory parliaments and the Commonwealth Parliament) and in other countries around

the world.
Acts of Parliament generally feature the following pieces of information in this order:

» the name of the act or statute — the title that has been given to the statute; always written in
italics

* the year that it was made by parliament — also written in italics

» the parliament that passed it — this will be either a state or territory parliament, or the
Commonwealth Parliament. The name of the parliament is not written in full; instead,
abbreviations for each parliament are used (e.g. Vic or Cth).

Source 1 Legal citation is a system designed to help people cite [refer to) specific laws and legal cases in a
consistent and accurate way.

CHAPTER1 THE LEGAL TOOLKIT
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If you are looking for
an Act on the Victorian
legislation website
and you can't find it in
the list called ‘Acts in
force’, it might be an
amending Act rather
than a principal Act.
If you know the year,
you can look it up
under ‘Acts as made’.
However, for your
purposes, you will
generally be citing the
principal Act anyway.

A short video with tips
and examples of how
to cite legal cases and
Acts of Parliament is
provided on your obook
pro. Watch it to help
develop your skills!
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Example 1 - an Act made by the Victorian Parliament

Crimes Act 1958 (Vic)

Title
This Act (i.e. the Crimes Act) was made in 1958 by the Victorian Parliament.

Example 2 - an Act made by the Commonwealth Parliament

Competition and Consumer Act 2010 (Cth)

This Act (i.e. the Competition and Consumer Act) was made in 2010 by the Commonwealth Parliament.

Citing amending Acts
Amending Acts are a type of statute that amend (i.e. change or update) a statute that already exists.
They are repealed (cancelled) once the amendments are made to the existing statute.

For example, the Justice Legislation Amendment Act 2022 (Vic) is an amending Act that amends the
Crimes at Sea Act 1999 (Vic), the Equal Opportunity Act 2010 (Vic) and various other Victorian Acts. The
sole purpose of the Justice Legislation Amendment Act is to amend (change or update) those Acts. For
example, the amendments might delete certain sections of the existing Acts, or change certain words or
phrases, or add new sections.

An amending Act is cited in the same way as other Acts. Sometimes the title will let you know that is
an amending Act, as in the above example, but not always.

Example 3 — an amending Act passed by the Victorian Parliament

Justice Legislation Amendment Act 2022 (Vic)
Title

This amending Act (the Justice Legislation Amendment Act) was made in 2022 by the Victorian Parliament.

Once the amending Act has done its work, it is repealed, and it will no longer appear in the list of
current Acts. That will occur once the changes it makes to the principal Act (the Act it is amending)
commence. In this example, the Justice Legislation Amendment Act stated that it would be repealed on
5 October 2024.

Citing bills

Bills are drafts of proposed laws that have been presented to parliament but haven’t been passed into
law. When citing bills, you should adopt the same approach as Acts, except the word Act’ is replaced by
the word ‘Bill’, and the title of the bill is not italicised.

Example 4 - a bill being presented to the Victorian Parliament

Disability Amendment Bill 2004 (Vic)
Title

This Bill (the Disability Amendment Bill) was presented in 2004 to the Victorian Parliament.

LEGAL STUDIES FORVCE UNITS 1 & 2
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Citing legal cases

Like Acts, decisions from legal cases that are heard in a tribunal or court also have citations. Whenever

a written decision or judgment has been handed down by a tribunal or court, it is given a citation so that

people can refer back to it.
Legal case citations generally feature the following pieces of information in this order:

* the names of the parties — the name of the person who starts the case (usually called the
plaintiff, prosecutor or applicant) goes first. The names of the parties are separated with the word
v’ (e.g. Smith v Jones). The names are written in italics. If there are multiple parties, the case name
is generally shortened to include just the first party in the list.

* the year of the decision — the year that the decision or judgment is published. It might be in
square brackets or round brackets, depending on the report in which the decision is published.

» the citation it has been given — all Australian court cases now have a ‘medium neutral citation’,
which is the court’s own unique identifier for the decision in its online database.

These citations are given by the court, and they always use an abbreviation that shows the court that

heard the case. The most common abbreviations are set out below.

HCA High Court of Australia

FCA Federal Court of Australia

FamCA Family Court of Australia

VSCA Victorian Supreme Court (Court of Appeal
VSC Victorian Supreme Court (Trial Division)
VCC County Court of Victoria

VMC Magistrates’ Court of Victoria

VCAT Victorian Civil and Administrative Tribunal

Source 2 Court identifiers in legal citations make clear in which court a case was heard.

Examples of ways cases can be cited are as follows.
Example 5 — a civil case

Commonwealth v Tasmania (1983) 158 CLR 1

* The parties in this civil case were the Commonwealth of Australia and the State of Tasmania.

* The v’ between the names of the parties is short for versus, but is said as ‘and’.

* The decision was published in 1983.

» This is an example of a written judgment published in a law report. It was published in Volume 158
of the Commonwealth Law Reports (CLR) on page 1.

OXFORD UNIVERSITY PRESS CHAPTER1 THE LEGAL TOOLKIT
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Example 6 — a criminal case

DPP v Styles [2017] VCC 96 (9 February 2017)
Date of judgment

* The parties in this criminal case were the Director of Public Prosecutions (DPP) and a person with
the surname Styles.

* The v’ between the names of the parties is short for versus, but it is said as ‘against’ or ‘and”.

* The written judgment was given by the court on 9 February 2017,

* The decision was handed down in the County Court of Victoria (VCC).

* The case was No. 96 in the Court’s list for that year.

Citing other laws, rules and regulations

Rules and regulations

The parliament can authorise other bodies to make regulations and rules. These are described as
‘delegated legislation’ or ‘secondary legislation’. To cite them, you use the name they have been given
(‘Rules’ or ‘Regulations’) and follow the same format as citing an Act of Parliament.

Example 7 - Victorian rules

Supreme Court [General Civil Procedure) Rules 2005 (Vic)
Year

These rules (i.e. Supreme Court (General Civil Procedure) Rules) were made in 2005 by the judges of the
Supreme Court.

Example 8 - Commonwealth rules

Native Title [Federal Court) Regulations 1998 (Cth)

Title Year

These regulations (i.e. Native Title (Federal Court) Regulations) were made in 1998.

Local laws

Local laws are passed by local councils. They are easily identifiable because they will contain the words
‘Local Law’ in the title.

Example 9 — a local law passed down by the Melbourne City Council

Melbourne City Council Activities Local Law 2009
Year

This local law (i.e. the Melbourne City Council Activities Local Law) was made in 2009 by the
Melbourne City Council.
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Legal institutions and bodies

As you work your way through the VCE Legal Studies course you will come across various institutions in
the Australian legal system. As you read and hear about legal issues and cases, you will also encounter
a range of legal bodies and organisations that promote improvements in the legal system, help people
with their legal issues and educate the community about the law.

Source 1 below sets out some of the significant Victorian and Australian legal institutions and bodies
you will come across in Legal Studies. You will find weblinks to these bodies on your obook pro.

Australian Human
Rights Commission
(AHRC)

Australian Law Reform
Commission (ALRC)

Federation of
Community Legal
Centres Victoria
(FCLCV)

Law Council of
Australia (Law Council)

Law Institute of
Victoria (LIV)

National Aboriginal
and Torres Strait
Islander Legal
Services [NATSILS)

Sentencing Advisory
Council (SAC)

OXFORD UNIVERSITY PRESS

The AHRC protects and promotes human rights in Australia and throughout the world.

It has been given the power by the Commonwealth Parliament to assist in resolving
disputes involving discrimination and human rights complaints. It also provides advice and
recommendations to the Commonwealth Government on ways to achieve greater protection
of human rights in Australian law. The AHRC raises awareness of human rights issues by
providing information and education to the Australian community. Its website has a section
for teachers and students that provides information and resources [including booklets, video
and case studies) on human rights issues and the law.

The ALRC is an Commonwealth Government agency that reviews, researches and

makes recommendations to the Commonwealth Parliament about possible changes to
Commonwealth law. It influences law reform by investigating the need for change in areas
suggested by the Commonwealth Government and providing it with impartial advice and
recommendations for change.

The FCLCV is Victoria's main body for community legal centres (CLCs) and Aboriginal legal
services. It aims to improve the ability of Victorians to access community legal services.

It coordinates and supports CLCs, which provide free legal advice, information and
representation to people who are unable to pay for, or access, other legal services.

The Law Council works to support and represent more than 90000 Australian lawyers at a
national level and provides advice to the government, courts and Commonwealth bodies on
ways to improve the law and Australia’s legal system. It also represents the Australian legal
profession nationally and internationally, as well as a number of state and territory legal
bodies, including the Victorian Bar and Law Institute of Victoria.

LIVis a not-for-profit organisation that supports the Victorian legal profession; it represents
more than 18000 lawyers and people who work in the legal system. It works to uphold

the legal standards and professionalism of lawyers by providing a range of programs and
services. LIV also promotes justice and the rule of law and contributes to the improvement of
Victorian, and Australian law by, for example, making submissions to law reform inquiries.

NATSILS is an expert body that aims to improve the ability of First Nations peoples to
access the Australian legal system and achieve justice by providing legal advice and
assistance services. It also provides community legal education and expert advice to the
government and other organisations on ways to improve the rights of First Nations peoples
by changing the law and policies.

The SAC aims to educate the community about sentencing issues and advise the Victorian
Government on ways to improve Victoria's sentencing laws. The SAC website contains
excellent information about sentencing in Victoria, including the types and purposes of
sanctions and factors judges must consider when sentencing (all topics you will examine in
Legal Studies]. It also provides information on sentencing statistics and trends and has a
section for Legal Studies teachers and students.
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Victoria Law

Foundation (VLF)

Victorian Bar
(Vic Bar)

Victorian Equal
Opportunity and
Human Rights
Commission (VEOHRC])

Victorian Law Reform
Commission (VLRC]

Victoria Legal Aid

(VLA

VLF aims to ensure members of the Victorian community are able to understand the law
and access legal services. It provides information and resources to people who work in

the legal system to ensure they are better able to communicate with the public, and to the
wider community so they are more able to understand and participate in the Victorian legal
system. VLF's website has a section that provides information and resources (including video
recordings and case studies) for VCE Legal Studies teachers and students.

Barristers are lawyers who specialise in representing clients and arguing cases in courts.
They are skilled in the rules of evidence and court procedures. Vic Bar is a professional
association that represents and supports more than 2200 Victorian barristers. It provides
services (including training and resources) to ensure Victorian barristers are highly
trained and skilled. All barristers who wish to practise in Victoria must pass an entrance
examination set by Vic Bar and complete a Victorian Bar Readers’ Course. Vic Bar also
contributes to the improvement of Victorian and Australian law by, for example, making
submissions to law reform inquiries. It also organises and provides free legal assistance
and representation in certain cases.

VEOHRC is the Victorian body that seeks to protect and promote human rights in Victoria.
It provides education and information about human rights laws in Victoria, including laws
around discrimination and sexual harassment. It also undertakes reviews, investigations
and advocacy activities to promote human rights. VEOHRC provides dispute resolution
services to people who have been the subject of discrimination, sexual harassment,
vilification or victimisation. The service is free.

The VLRC is Victoria’s leading independent law reform organisation. It reviews, researches
and makes recommendations to the Victorian Parliament about possible changes to
Victoria's laws, influences law reform by investigating the need for change in Victorian
laws, and provides the government with impartial advice and recommendations for change.
You will examine the role of the VLRC and one of its recent inquiries in Unit 4. The VLRC's
website is a valuable source of information.

VLA is a government agency that provides free legal advice and information to the Victorian
community and free or low-cost legal representation to people who cannot afford to

pay for a lawyer. There is high demand for its services so it provides legal advice and
representation to those who need it most. VLA also promotes improvement of Victorian law
by, for example, making submissions to law reform inquiries.

Source 1 Some of the legal institutions and bodies you will come across in Legal Studies
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Weblink
Parliament
of Australia:
Education
resources

Weblink
Victorian
Parliament:
Resources for
teachers and
students

Each of the Victorian state courts, and the federal courts, VICTORIAN
has its own website that provides extensive information
on court processes, cases and the justice system. The LAw
Commonwealth Parliament and each of the state and territory R E FOR M *
parliaments also has its own website that provides a wide
range of information and resources on the role, operations COMMISSION
and activities of parliament (including education resources Source 2 The logo of the Victorian
specifically for students). Law Reform Commission (VLRC]
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Careers in the law

There is a wide range of exciting and meaningful careers related to the study of law, and VCE Legal
Studies is an important first step towards gaining a range of skills and knowledge that can help get
you there.

While many people who choose to study the law go on to become lawyers, this is certainly not the
only career path available. In fact, a sound knowledge and understanding of the law is highly valued in a
range of different industries.

In this topic we look at what it means to be a lawyer. We also take a brief look at a range of other

career and job opportunities in which a sound knowledge of the law is highly valued and will help you
secure a great job in the future.

Source 1 Becoming a lawyer is not the only career path available after studying law. Many other industries value a solid
understanding and knowledge of the law.

lawyer

a general term used

to describe somebody
who has been trained in
the law and is qualified
to give legal advice (a
barrister or a solicitor]

solicitor

a qualified legal
practitioner who gives
advice about the law
and a person’s rights
under the law

barrister

an independent lawyer
with specialist skills
in dispute resolution
and advocacy who is
engaged on behalf of
a party (usually by the
solicitor). In Victoria,
the legal profession
is divided into two
branches: solicitors
and barristers

OXFORD UNIVERSITY PRESS

What do lawyers do?

Members of the legal profession in Australia are known as legal practitioners, also called lawyers.
Legal practitioners can generally be divided into two groups:

* solicitors

* Dbarristers.

Some of the more common services offered by lawyers are outlined in Source 2.

Drafting .
. Representation
Researching documents - ;
inacourtorata
the law contracts, .
. tribunal
wills, etc.

Source 2 Some of the more common legal services offered by lawyers

All lawyers must have a law degree and be ‘admitted’ to the profession. Admission is a
ceremony in the Supreme Court, which takes place after extra time spent in practical training.
The lawyer then needs to be registered as a lawyer and obtain a practising certificate from the
Legal Services Board (the regulator in Victoria). Both solicitors and barristers provide certain
types of legal services, and often the types of legal services they provide overlap. To get a better
idea of what lawyers do, we will now look briefly at both.

CHAPTER1 THE LEGAL TOOLKIT
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Source 3 Some
people who have
studied law work
as mediators to
help resolve legal
disputes without
having to go to
court.
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Solicitors

Lawyers who see clients directly (also known as solicitors, to distinguish them from barristers) provide a
range of legal services depending on the areas of law in which they are willing to accept work.

There are different ways in which a person can practise as an employed lawyer in Australia. These
include government lawyers, in-house lawyers and private practice lawyers.

A solicitor may choose to provide legal services across many different areas of law, or they may
choose to specialise in one area of law. Following are some of the many different areas of law that a
solicitor may specialise in:

» wills and inheritance * class actions * building and construction
e family law * commercial disputes * charities and not-for-profit
* employment law * property e government

» personal injury e entertainment  intellectual property.
Barristers

A barrister is a lawyer who specialises in giving advice in difficult cases and representing clients in court.
Barristers are skilled in resolving disputes and in advocacy (arguing their client’s case before the court). As
lawyers, they must be admitted to the bar and have a practising certificate. In Victoria a lawyer who wishes
to practise exclusively as a barrister must become a member of the Victorian Bar. Becoming a member
requires the barrister to undertake an exam and a course which allows them to develop the skills required
to be a barrister. A description of the role of the Victorian Bar is on page 24.

Barristers generally specialise in a particular court and in a particular area of law. As a result, they
develop a special set of skills. The barrister will be briefed (engaged in writing) by a solicitor or law firm,
and generally not directly by the client who needs legal advice (though there are exceptions for some
experienced or corporate clients).

Unlike solicitors, all barristers practise as individuals, rather than as partners or employees of a law
firm or company.

In Victoria, the most senior barristers are called King’s Counsel or Senior Counsel and all other

barristers are described as junior counsel (and are called Counsel).

LEGAL STUDIES FOR VCE UNITS 1 & 2 OXFORD UNIVERSITY PRESS



What about other legal careers?

Choosing to become a practising lawyer (a solicitor or a barrister) is not the only option available to

people who study law. There are many other job options and career opportunities for people who have a
sound knowledge and understanding of the law. Source 4 sets out some of the many career options for
people who have studied law.

Law clerk

Court personnel

Policy analyst or
adviser

Paralegal

Conveyancer

Journalist

Mediator

Teacher

Politician

Police officer

Performing a wide range of legal tasks under the supervision of a lawyer
or qualified court staff, including assisting solicitors and barristers to
prepare legal information and documents and providing information
about legal processes to clients.

Working in the court system, for example as a bench clerk (who performs
tasks such as announcing the cases, calling people into the court and
reading the charges in a criminal case) or court registrar (who manages
and administers the court).

Reviewing and developing policies for government departments and
agencies or for senior managers in corporate organisations.

Performing a wide range of tasks to assist legal firms and organisations
to deliver their legal services, including undertaking administrative tasks
and legal research, and analysing legal documents.

Providing a service to people who are buying and selling property.

Researching, writing and reporting on the news. Journalists may
specialise in legal or political journalism.

Helping the parties to a legal dispute resolve their conflict through
discussion and compromise rather than having a decision imposed upon
them by a court.

Teaching in secondary school in Legal Studies, Australian and Global
Politics or Civics and Citizenship, or at university in law subjects.

Entering state or national parliament. Approximately 10 per cent of
Australian politicians have law degrees

Enforcing the law as a first responder to reported crimes, accidents,
emergencies, incidents of antisocial behaviour and other areas of
community need.

Source 4 Some of the many career options for people who have studied law
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Unit 1
The presumption
of innocence

Source 1 The law aims to protect the rights of individuals and to ensure society remains cohesive. This includes
criminal law, which is aimed at maintaining social order and establishing criminal offences. Committing a
criminal offence can result in charges and a sentence such as imprisonment being imposed on an offender. In
Unit 1, you will develop an understanding of legal foundations, such as the different types and sources of law,
and explore criminal law, how to argue criminal culpability, how criminal cases are determined, and sentencing
options and approaches.




Area of Study 1 - Legal foundations

OUTCOME 1
On completion of this unit, you should be able to describe the main sources and types of law, and evaluate the
effectiveness of laws.

Chapter 3  Legal e the role of individuals, laws and the legal system in achieving social
foundations cohesion and protecting the rights of individuals

e the principles of justice: fairness, equality and access

e characteristics of an effective law, such as reflecting society’s values;
is enforceable; is known; is clear and understood: and is stable

e an overview of the roles of the parliament and the courts and their
relationship in law-making

e sources of law such as common law and statute law

e an overview of, and reasons for, the Victorian court hierarchy

e types of law such as criminal law and civil law

e the distinction and relationship between criminal law and civil law

Legal foundations
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Area of Study 2 - Proving guilt

OUTCOME 2

On completion of this unit, you should be able to explain the purposes and key concepts of criminal
law, and use legal reasoning to argue the criminal culpability of an accused based on actual and/or
hypothetical scenarios.

Chapter 4 Proving guilt e the purposes of criminal law
e the presumption of innocence
e key concepts of criminal law, including:
the elements of a crime: actus reus and mens rea
strict liability
the age of criminal responsibility
the burden of proof
— the standard of proof
e types of crime, such as crimes against the person and crimes
against property
e the distinction between summary offences and indictable offences
® possible participants in a crime such as principal offenders and
accessories

Chapter 5 Indictable e two criminal offences and for each offence:
offences — the elements of the offence
— possible defences
— possible sanctions
— trends and statistics in relation to the offence in Victoria and in
one other Australian jurisdiction
— the possible impact of the offence on individuals and society
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Unit 1 - Area of Study 2:

Chapter 6  Summary e two criminal offences and for each offence:
offences — the elements of the offence
— possible defences
— possible sanctions
— trends and statistics in relation to the offence in Victoria and in
one other jurisdiction
— the possible impact of the offence on individuals and society




Area of Study 3 - Sanctions

OUTCOME 3

On completion of this unit, you should be able to explain the key concepts in the determination of a criminal
case, discuss the principles of justice in relation to experiences of the criminal justice system, and discuss the
ability of sanctions to achieve their purposes.

Chapter 7 Sanctions The principles of justice and experiences of the Victorian criminal

Justice system

e the principles of justice: fairness, equality and access

e institutions that enforce criminal law, such as the police and
delegated bodies

e the balance between institutional powers and individual rights

e an overview of the role and criminal jurisdictions of the Victorian
courts

e the role of the jury in a criminal trial

e the difficulties faced by different groups in the criminal justice
system, such as First Nations people, young people, culturally and
linguistically diverse people, people with mental health issues, and
people with disabilities

Sentencing

e the purposes of sanctions: punishment, deterrence, denunciation,
protection and rehabilitation

e types of sanctions such as fines, community correction orders and
imprisonment

e factors considered in sentencing

e alternative approaches to sentencing, such as the use of the Drug
Court, Koori Courts and diversion programs

e sentencing practices in one other Australian jurisdiction

Sanctions
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Chapter

Introduction to
Unit 1 — The presumption
of innocence
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Source 1 The Australian legal system includes a‘number of different bodies, such as parliaments [inclu_ding the Victorian
Parliament, pictured) and courts. It also incorporates several important legal principles, such as the rule of law. This

is the principle that everyone in society is bound by the law and must obey it, and nobody is above the law. Chapter 2

provides an introduction to laws and the Australian legal system, including parliaments and courts. It also explores the
rule of law and how it is upheld.
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Aim

The aim of this chapter is to introduce you to some
underlying concepts in the Legal Studies course. These
concepts will provide you with an understanding of the
foundations of Australia’s legal system and of the VCE
Legal Studies course.

Topics covered

The following topics are covered in this chapter:
e laws and the Australian legal system

e parliaments and courts

e the rule of law.

Key legal terms

Act of Parliament a law made by parliament; a bill that has
passed through parliament and has received royal assent (also

known as a statute)

Australian Constitution
that guide the way Australia is governed. The Australian

a set of rules and principles

Constitution is set out in the Commonwealth of Australia

Constitution Act
bicameral parliament a parliament with two houses (also

called chambers). In the Commonwealth Parliament, the

Please note

First Nations readers are advised that this chapter
(and the resources that support it} may contain the
names, images, stories and voices of deceased
people.

two houses are the Senate (upper house) and the House of
Representatives (lower house]. In the Victorian Parliament, the
two houses are the Legislative Council (upper house] and the
Legislative Assembly (lower house)

government the ruling authority with power to govern,
formed by the political party or parties (known as a coalition)
that holds the majority in the lower house in each parliament.
The members of parliament who belong to this political party

form the government
governor the King's representative at the state level

Governor-General
Commonwealth level

the King's representative at the

laws legal rules made by a legal authority that are

enforceable by the police and other agencies

parliament a formal assembly of representatives of the

people that is elected by the people and gathers to make laws

political party an organisation that represents a group of
people with shared values and ideas, and which aims to have
its members elected to parliament

rule of law the principle that everyone in society is
bound by law and must obey the law, and that laws
should be fair and clear, so people are willing and able to

obey them

Check your Student obook pro for these digital resources
and more:

Quizlet

Test your knowledge of
the key legal terms in
this chapter by working
individually or in teams.

Warm up!

Check what you know
about the presumption of
innocence before you start.



laws

legal rules made by
a legal authority that
are enforceable by
the police and other
agencies

parliament

a formal assembly of
representatives of the
people that is elected by
the people and gathers
to make laws

sanction

a penalty (e.g. a fine
or prison sentence)
imposed by a court on
a person guilty of a
criminal offence

Act of Parliament

a law made by
parliament; a bill that
has passed through
parliament and has
received royal assent
(also known as a
statute)

non-legal rules

rules made by private
individuals or groups in
society, such as parents
and schools, that are
not enforceable by

the courts

Australian Constitution
a set of rules and
principles that guide
the way Australia

is governed. The
Australian Constitution
is set out in the
Commonwealth of
Australia Constitution Act

34

Laws and the Australian legal system
An introduction to laws

In any society, it is necessary to have rules that govern family, social, political and economic life to
provide some form of social order.

Rules tell us what we can and cannot do or what we can expect in dealing with others. Imagine playing a
tennis match or participating in a tournament without rules. Would you know what to do or expect? Would
you be treated without discrimination? What might happen if you argued with your opponent during the
game? Rules help to resolve the conflicts that are inevitable when people live or interact in groups.

Throughout our lives we are bound by rules. Some of these are laws (also known as legal rules).
Laws are generally made by parliament and apply to all members of society. Laws are enforceable by
the courts. An individual who breaks certain laws may receive a penalty (also known as a sanction).
Penalties can include fines or, for a serious breach, spending time in prison. Laws made by parliament
are generally referred to as legislation, statutes or Acts of Parliament.

There are also non-legal rules. Non-legal rules are made by private individuals or groups in society.
For example, parents, schools and sporting clubs make rules that are imposed upon the members of that
specific group (i.e. family members, students or team members) so the group can operate in a peaceful
and unified manner. Non-legal rules are not enforceable by the courts but, as with laws, there are
consequences for breaking non-legal rules.

An introduction to the Australian legal system

First Nations peoples have lived on the Australian continent for at least 65000 years. They have their
own systems and practices that were developed over time, and that regulate human behaviour. The
current Australian legal system was formed in 1901 after the passing of the Australian Constitution.
This followed the colonisation of Australia by the British, which began in the late 1700s. The
development of new laws and systems meant that the systems and practices of First Nations peoples
were threatened and in many cases severely disrupted. However, many communities survived and were
eventually able to revive these systems and practices so that they continue to this day.

As the states of Australia (then known as colonies) grew throughout the 1800s, it became clear
that, in addition to having separate parliaments in each colony, a central parliament was needed to
make consistent laws for the entire country.

- By the 1880s, the six colonies
had begun formal discussions to
consider what laws would be best
made by a central parliament and
what areas of law-making power
should be kept by the individual
colonies. It was considered
best for a central parliament
to be given the power to make
laws on national matters that
affected the whole country. These
powers included laws relating to

defence, currency, postal services,
overseas matters, and immigration

Source 1 First Nations peoples have inhabited Australia for at
least 65000 years, and have their own laws and customs.

and trade.
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In the 1890s, each of the colonies sent a group of representatives to special meetings (called
constitutional conventions), where it was decided that a new central Commonwealth Parliament would

be created. On 1 January 1901, the date celebrated as the anniversary of the Federation of Australia, Federation
. o . the union of sovereign
the Australian Constitution came into force.
states that gave up
. . . some of their powers
The Australian Constitution to a central authority to
form Australia

A constitution is a legal document that outlines the basic rules of government and the law-making
powers of the elected parliament (also known as the legislature). The Australian Constitution established
Australia as a federation. It outlines the structures of Australia’s central parliament (the Commonwealth
Parliament), which you will study in the next topic, and it sets out the division of law-making powers;
that is, which law-making powers are given to the Commonwealth Parliament and which remain with the

states. It also establishes the High Court of Australia (our highest court).
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Source 2 The Australian Constitution outlines the composition, —
\
role and powers of the Commonwealth Parliament and

establishes the High Court.

m Check your learning

Remember and understand

1 Describe the different consequences that may apply if
you break a law as opposed to a non-legal rule.

2 Did Australia exist as a unified nation before 19017

Examine and apply

4 The UK Parliament passed the law that established
the Australian Constitution. Why do you think this
parliament passed the law?

5 Identify five laws that, as an Australian citizen, you

If not, what did exist?
3 What is the Australian Constitution, and what must obey. For each law, justify why the law was made
does it do? and the likely consequences of breaking the law.

CHAPTER 2 INTRODUCTION TO UNIT 1
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Parliaments and courts

In Australia, there are two main sources of law: statute law and common law. You will learn more about
these sources of law in Chapter 3. To understand the different sources of Australian law, it is necessary
to have some background to the parliaments and courts in Australia. This topic provides you with an
overview of these.

Parliaments

A parliament is a formal assembly made up of representatives of the people who are elected by the
people, and who gather to make laws.
There are nine parliaments in Australia. They are:
* one Commonwealth Parliament (the Parliament of Australia, also known as the Federal Parliament)
 six state parliaments (in New South Wales, Victoria, Queensland, Western Australia, South Australia
and Tasmania)
* two territory parliaments (in the Australian Capital Territory and the Northern Territory).

Each parliament is a supreme law-making body within its area of law-making power. This means
that each parliament can make or change laws within its area of law-making power, subject to any
restrictions on that power.

Commonwealth Parliament Six state parliaments Two territory parliaments

It has jurisdiction over specific areas They make law in all areas except those They have state-like law-making
outlined in the Australian Constitution deemed exclusive to the Commonwealth powers. The Commonwealth Parliament
that relate to the whole of Australia, Parliament. The laws made by a state gave the Northern Territory and the
including defence, currency, parliament apply within the boundaries Australian Capital Territory the right to
immigration, postal services and of that state; for example, schools, self-government in 1978 and 1988
telecommunication. crime and forestry. respectively.

The Queensland Parliament in
Brisbane makes laws for Queensland

The Northern Territory
Legislative Assembly in
Darwin makes laws for
the Northern Territory

The New South Wales Parliament in
Sydney makes laws for New South Wales

The Australian Capital Territory
Legislative Assembly in Canberra makes
laws for the Australian Capital Territory

The Victorian Parliament in Melbourne

The Western Australian il [zws for isiere

Pa;::gsrll; msl?srrth The South Australian The Tasmanian Parliament
e Awt i Parliarment i Adelide o in Hobart makes laws for Tasmania
SR AUSTEILE makes laws for South Australia

Source 1 There are nine parliaments in Australia.
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The areas of law-making power are established
by the Australian Constitution. For example,
the Australian Constitution states that only the
Commonwealth Parliament can make laws in
areas such as defence and immigration. Other
areas, such as health and education, were left with
the states to make laws on. Some areas are shared
between the Commonwealth and state parliaments
so that they can both make laws on these areas,
such as marriage and taxation (that is why there
are some Commonwealth taxes and some
state taxes).

Structure of parliaments

Most of the parliaments in Australia consist of:

» the King — who is the head of the parliament
(but who is represented by the Governor-
General in the Commonwealth Parliament
and by a governor in state parliaments)

* twohouses—anupper house and alower house.

The reason for having two houses of parliament

is the idea that laws should be made by two

separate groups of people, who ‘sit” in two
separate ‘houses’ (which are also known as

Source 2 Australia’s system of government

is known as a constitutional monarchy. This

means that Australia’s head of state is the King
(the monarch), but our parliamentary system is
governed by the Australian Constitution. Pictured is
King Charles Ill, Australia’s current head of state.

‘chambers’). If a parliament has two houses, this means that it is a bicameral parliament. All the
parliaments in Australia are bicameral, except for the Queensland Parliament and the parliaments of

the territories, which all only have one house of parliament.

Houses of parliament consist of elected members or representatives known as parliamentarians or

members of parliament (MPs). Most parliamentarians belong to a political party. Political parties are
made up of people who have a common belief in values, ideas, future directions and political objectives.
Those parliamentarians who do not belong to a political party are known as independents.

The main political parties in Australia are shown in Source 3.

I I
Australian Labor Party Liberal Party

National Party Australian Greens

Source 3 The main political parties in Australia are the Australian Labor Party, the Liberal Party, the

National Party and the Australian Greens.

Courts

As you will explore in Chapter 3, the main role of the courts is to resolve disputes and cases brought
before them. There are many different courts in Australia — some are federal courts, and some are state
courts. Federal courts generally deal with issues that arise under federal law, and state courts generally

deal with issues that arise under state law.

OXFORD UNIVERSITY PRESS
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Governor-General
the King's
representative at the
Commonwealth level

governor
the King's
representative at the
state level

bicameral parliament
a parliament with

two houses (also
called chambers). In
the Commonwealth
Parliament, the

two houses are the
Senate (upper house)
and the House of
Representatives
(lower house). In the
Victorian Parliament,
the two houses are
the Legislative Council
(upper house) and the
Legislative Assembly
(lower house)

political party

an organisation that
represents a group

of people with shared
values and ideas, and
which aims to have its
members elected to
parliament

independents
individuals who stand
as candidates in an
election or are elected
to parliament but

do not belong to a
political party
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High Court of Australia

The three federal courts are the High Court, the
Federal Court, and the Federal Circuit and Family Court.
The High Court was established by the Australian

Constitution and is the highest court in Australia. Supreme Court
The three main Victorian courts are the Supreme of Victoria Federal Court
(Trial Division and of Australia

Court, the County Court and the Magistrates” Court.
There are also two specialist courts in Victoria — the
Coroners Court and the Children’s Court — which hear

Court of Appeal

very specific types of cases. In addition, there are County Court Federal

specialist divisions within the main courts. One of these o Viiciarle Circuit and Family
is the Koori Court, which sentences Aboriginal offenders. Cleurrt oif AUt
The Koori Court aims to reduce the inequality that First

Nations Victorians experience when dealing with the

courts, providing a culturally safe place for First Nations Magistrates'
people to tell their story. The Koori Court sits in the Court of Victoria
Magistrates” Court and the County Court (as well as in

the Children’s Court).

court hierarchy The courts are arranged in a court hierarchy.

the ranking of courts . A . Coroners Children’s
The highest court in Victoria is the Supreme Court, and S . .
from lowest to g P Court of Victoria Court of Victoria

highest according the lowest court is the Magistrates’ Court. You will learn
to the seriousness
and complexity of the

Victorian courts

Federal courts

more about the Victorian court hierarchy, including the

Source 4 Victorian and federal courts

matters they deal with reasons why a hierarchy exists, in Chapter 3.
m Check your learning
Weblink R D I T 6 Access the Parliament of Australia’s website.
Parliament of ) Alink is provided on your obook pro.
Australia 1 How many parliaments are there

a Which political party is currently in
government?

in Australia?

hat i i 1 parli ?
GOl & s palEmnest b When will the next federal election be

Identify two federal courts and two held?

i Victorian courts.
Web.lmk ¢ Locate the calendar. State when each
Parliament of

oo . house next sits.
Victoria Fxamine and apply

d Find two interesting facts about the
Commonwealth Parliament, and share
them with the class.

4 Conduct some research. Explain why the
Queensland Parliament only has one house.

5 Identify four political parties in Australia. 7
Research one of these political parties, then

Access the Parliament of Victoria’s website.

A link is provided on your obook pro.

ey il felloring gestions; a Which political party is currently in
government?

b  When will the next state election be held?

¢ Locate the calendar. State when each

house next sits.

a When was the party created
or established?

b Who is the current leader of the party
at the federal level?

c Identify four main policies, values or

d Find two interesting facts about the
laws that the party supports.

Victorian Parliament, and share them
d Would you consider voting for this political

party? Give reasons for your response.

with the class.
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Source 1 Protests
about the death of
Mahsa Amini spread
across the world.
This mural by street
artist Lexi Bella is in
New York City.

rule of law

the principle that
everyone in society is
bound by law and must
obey the law, and that
laws should be fair and
clear, so people are
willing and able to
obey them

government

the ruling authority
with power to govern,
formed by the political
party or parties (known
as a coalition] that
holds the majority in
the lower house in
each parliament. The
members of parliament
who belong to this
political party form

the government

presumption of
innocence

the right of a person
accused of a crime
to be presumed not
guilty unless proven
otherwise

Weblink

S Rule of Law
Institute of
Australia

OXFORD UNIVERSITY PRESS

The rule of law

The concept of the rule of law underpins much of what you will study in Legal Studies. The rule of
law means that everyone — individuals, groups and government — is bound by and must adhere to laws,
and that the laws should be such that people are willing and able to abide by them. Even the people who
made the laws are bound by them. These include the Prime Minister (the leader of the Commonwealth
Government), the Premier of Victoria (the leader of the Victorian Government), government
departments, judges and public officials.

The principle of the rule of law is often mentioned in the media, in relation to international issues
as well as issues in Australia. For example, the rule of law has been discussed in relation to the ongoing
revolution in Iran, and issues such as the violation of women’s rights, lack of religious freedoms
for those who follow different religions, and restrictions on people’s liberties. In September 2022, a
22-year-old Iranian woman named Mahsa Amini was arrested for not wearing a hijab in accordance
with government standards. She was severely beaten and died. Her death sparked worldwide protests
and defiance by many Iranians, including teenage girls seeking to fight against oppression. Many have
claimed that issues that have arisen in Iran — including the detention of people who have not committed
crimes, and the lack of proper trial processes — are against the rule of law.

As part of the Legal Studies course, you will come across principles designed to uphold the rule of
law. These principles include:

» the law must be clear, understood, known and enforceable — you will explore this further in Chapter 3
» the law must uphold the right to be presumed innocent unless proven otherwise — you will look at

the presumption of innocence in Chapter 4
* hearings and trials must be heard by independent and impartial adjudicators — you will look at the

role of the courts and judges in Units 1 and 2 (Chapters 7 and 12)

* the law must be applied equally and fairly — you will explore the concepts of fairness and equality

further in Chapter 3, and throughout Units 1 and 2.

m Check your learning

a the 2022 FIFA World Cup in Qatar and
the national football team of Iran

Remember and understand

1 Define the term ‘the rule of law’.

b the alleged isoning of universit
2 Describe three principles that aim to © G7EEEC Mass poisoning of Unversity

students
uphold the rule of law.

¢ Baha&’i citizens in Iran
Nika Shakarami.

Discuss as a class what you learnt. In

Examine and apply
3 Conduct some research and identify two

countries that do not uphold or recognise

the rule of law. Share your findings with the ~ 5 Access the Rule of Law Institute of
Australia website (a link is provided on your

your discussion, refer to the rule of law.

class and discuss some of the impacts that

this has on the country’s citizens. obook pro). Browse through the website and

AN Condiuctsome more research about Iran watch one of the videos about the rule of

including about the following events law. Discuss with the class one new thing
or people: that you learnt about the rule of law after

watching the video.
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Outcome Key legal terms

By the end of Unit 1 - Area of Study 1 (i.e. Chapter 3J, access one of the principles of justice; in VCE Legal Studies,

you should be able to describe the main sources and access means that all people should be able to engage with

types of law, and evaluate the effectiveness of laws. the justice system and its processes on an informed basis
civillaw an area of law that defines the rights and

Key knowledge responsibilities of individuals, groups and organisations in society

In this chapter, you will learn about: and regulates private disputes

common law law made by judges through decisions made in
cases; also known as case law or judge-made law (as opposed
to statute law)

e the role of individuals, laws and the legal system in
achieving social cohesion and protecting the rights

of individuals ) _ _ _ o
crime an act (i.e. undertaking an action) or omission

(i.e. failing to undertake an action) that is against an existing

law, harmful both to an individual and to society, and
society’s values; is enforceable; is known; is clear punishable by law (by the state)

and understood; and is stable

e the principles of justice: fairness, equality and access
e characteristics of an effective law, such as reflecting

criminal law an area of law that defines behaviours and

* anoverview of the roles of the parliament and the conduct that are prohibited [i.e. crimes) and outlines sanctions
courts and their relationship in law-making (i.e. penalties] for people who commit them

e sources of law such as common law and statute law equality one of the principles of justice; in VCE Legal

* an overview of, and reasons for, the Victorian court Studies, equality means people should be treated in the
hierarchy same way, but if the same treatment creates disparity or

disadvantage, adequate measures should be implemented to

e types of law such as criminal law and civil law i o ) ) .
allow all to engage with the justice system without disparity or

e the distinction and relationship between criminal law .
disadvantage

and civil law. . o o
fairness one of the principles of justice; in VCE Legal
Key skills Studies, fairness means all people can participate in the
' justice system and its processes should be impartial and open
By the end of this chapter, you should be able to: . _
_ _ parliament a formal assembly of representatives of the
* define key legal terminology people that is elected by the people and gathers to make laws

* research and analyse relevant information about the  gocjal cohesion a term used to describe the willingness of

sources and types of laws members of a society to cooperate with each other in order to
e classify a law according to its source and type survive and prosper
e explain the role of individuals, laws and the legal statute law law made by parliament; also known as Acts of
system in achieving social cohesion and protecting Parliament or legislation (as opposed to common law)

the rights of individuals

» explain the role of and relationship between Key legal cases

parliament and the courts A list of the key legal cases discussed in this chapter is

e justify the existence of the Victorian court hierarchy provided on pages vi-vii of this student book.
e discuss the principles of justice

Extracts from the VCE Legal Studies Study Design
(2024-2028) reproduced by permission, © VCAA

e evaluate the effectiveness of laws.

Please note Check your Student obook pro for these digital resources @
_ _ _ . and more:
First Nations readers are advised that this chapter
(and the resources that support it} may contain the S armue! Quiziet
_ } PP ) y Check what you know Test your knowledge of
names, images, stories and voices of deceased about legal foundations the key legal terms in
peop[e. before you start. this chapter by working

individually or in teams.



social cohesion

a term used to describe
the willingness of
members of a society
to cooperate with each
other in order to survive
and prosper

Did you know?

According to the 2021
national census,
29.1% of the Australian
population was born
overseas.

Social cohesion and rights

Key knowledge
In this topic, you will learn about:

e the role of individuals, laws and the legal system in achieving social cohesion and
protecting the rights of individuals.

A functioning and productive society is one in which there is social cohesion, and the rights of
individuals are protected.

There are many definitions of social cohesion. One definition, by Canadian researcher Dick Stanley,
is ‘the willingness of members of a society to cooperate with each other in order to survive and
prosper’. Another definition, by Europe’s leading human rights organisation, the Council of Europe,
is ‘the capacity of a society to ensure the wellbeing of all its members, minimising disparities and
avoiding marginalisation’. This means that individuals are free to make choices in society, feel like they
belong, are not discriminated against, and cooperate with other members of society so that they live
in harmony.

A society that is socially cohesive has several benefits. Its members are unified and are provided
with opportunities in work, in education and in their social lives. People feel a sense of belonging, and
individuals work together to challenge disharmony and to promote their and others’ wellbeing.

One of the organisations that seeks to promote and
enhance social cohesion is the Scanlon Foundation,
which conducts research through its own institute,
called the Scanlon Foundation Research Institute. Each
year, the Research Institute tracks the state of social
cohesion in Australia through the Scanlon-Monash
Index of Social Cohesion, using five core areas of social
cohesion:

* asense of belonging

» asense of worth

» social justice and equity
* political participation

* acceptance (or rejection).

The area in which Australia generally scores lowest each

Source 1 Laws aim to ensure social cohesion. For example, laws that
prohibit violent or destructive behaviour may be used to charge people
and ensure cohesion at events such as major football games.

42

year is acceptance (or rejection); this is a measure of
how much people feel accepted within society. Some
reasons why people may feel a sense of rejection is
when they have been discriminated against, when they have felt a negative perception because of who
they are, or when they have felt their own customs and traditions have not been welcomed.

In addition to achieving social cohesion, a functioning society ensures that individual rights are
protected. Individual rights include rights to freedom of speech and freedom of religion, the right to
vote and the right to silence. Individual rights are fundamental to a cohesive society. Without them,
individuals may be manipulated or taken advantage of, and would have no ability to seek justice.

In this topic you will explore the role of laws, individuals and the legal system in achieving social
cohesion and protecting the rights of individuals.

UNIT1 THE PRESUMPTION OF INNOCENCE
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The role of laws pr>

Laws provide guidelines on what behaviour is acceptable

and what behaviour is not acceptable. They set expectations Melgouinel
o ntra
about the way individuals should behave. For example, laws S?a[\ti[on

in Australia make murder a crime. If there were no such laws, | - = _ |
some members of society might believe that killing another ‘
person is acceptable.

Laws are fundamental to achieving social cohesion.
They establish a framework in which people live, set
boundaries for behaviour, and allow individuals to make
choices about how they live. For example, some laws
specify what we must do (e.g. pay for goods or services,
respect others) and some specify what we must not do
(e.g. steal, interfere with a person’s goods). Laws apply to

\
\

\ \
} \ TN

everybody, regardless of their position in society. The idea

that laws apply to all upholds the rule of law, whichis a Source 2 Laws set out the rules to follow when resolving disputes
central part of Australia’s legal and political systems. to ensure they are resolved peacefully and consistently. For
Laws also protect the rights of individuals. A number example, in Australia, authorised officers help to ensure that

of laws establish individual rights and say what happens people do not commit offences on public transport.

if those rights are infringed. For example, some laws in
Australia state that people must not discriminate against others based on a personal attribute such as rule of law
age, race, religion, gender identity or pregnancy. Consequences can occur if a person’s actions are the principle that

everyone in society is
bound by law and must

In all societies, conflicts are inevitable. Laws also set out how disputes are resolved, so that they are obey the law, and that

laws should be fair

and clear, so people

aware of the consequences if they engage in unacceptable behaviour. are willing and able to
obey them

contrary to (inconsistent with) those laws.

resolved peacefully. The compensation awarded in cases helps to prevent future conflict, as people are

The role of individuals

Once laws are in place that enable social cohesion and protect the rights of individuals, it is the
responsibility of individuals to ensure that they are aware of the laws and abide by them.

While no one person will know about every law in Australia, or the source of those laws, it is the
responsibility of every person to obey the law. Before taking any important action, a person needs to
find out what the relevant law is. For example, a person who decides to open a business is expected to
familiarise themselves with laws about businesses, such as those that govern registering a business name,
paying taxes, and the minimum wages and work conditions that should be given to their employees.

Further, individuals are expected to respect human rights. They should not act in a way that is
contrary to those rights, as this may lead to disharmony, and ultimately to a fractured society.

Individuals can also help to achieve social cohesion and protect individual rights by assisting the
police with their investigations, by reporting crime, and by using the legal system to resolve their
disputes when their rights have been infringed. All these acts help to maintain a society that is cohesive,
and in which rights are upheld.

The role of the legal system

The legal system is a set of methods and institutions that makes, administers (implements) and enforces
laws. The legal system includes courts, tribunals and enforcement bodies (e.g. Victoria Police). The legal
system aims to deal fairly and justly with individuals who have broken the law or breached someone
else’s rights.
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parliament

a formal assembly of
representatives of the
people that is elected by
the people and gathers
to make laws

m Check your learning

Remember and understand

1 Explain what is meant by social cohesion. Identify
two benefits of a society that is socially cohesive.

Society is constantly changing, and it is the role of the legal system, particularly the parliaments,
to update laws so that social cohesion is maintained and rights are protected. For example, since
the 2010s, an increasing threat to society and to individual rights is that of cyber-hacking or cyber-
terrorism (the use of computers and other devices to steal data or commit crimes). This can extend to
the stealing of a person’s identity, or stalking someone online. The role of the legal system in this case
is to update our laws to ensure that they address these new threats.

Applying the law and enforcing it are two of the roles of the legal system that help to achieve social
cohesion and protect the rights of individuals when a dispute arises. For example, a law in Victoria states
that a person who sells goods to another person guarantees that those goods are of an acceptable quality.
If, for example, a vendor sells a television that is defective and does not work, but then refuses to refund
the purchaser or replace the television, a dispute will arise that will need to be resolved.

There are a number of dispute resolution bodies, such as courts and tribunals. The role of these
bodies is to help people settle disputes in a way that avoids further conflict or disruption to society.

If a system of laws existed without being applied and enforced, there would be no consequences
when an individual breached a law. Therefore, having a legal system to help enforce the law ensures that
rights are upheld and that society functions effectively.

b How would you seek to establish the new laws?

c If the laws were infringed, what would be
the consequences in each case?

2 What role do you play in ensuring that our society is Reflect and evaluate

socially cohesive?
3 Do courts have a role to play in protecting the rights
of individuals? Explain your answer.

6 Consider the following statements. Write down whether
you agree or disagree with each statement.
a If there were no laws in society, then individuals
would still aim to achieve social cohesion.

Examine and apply

4 Look at Source 1 on page 42.
a Make a list of the laws that could apply to the

picture.

b Explain how each of the laws on your list helps to d
achieve social cohesion. What individual right is
each law protecting?

¢ Do you think that each of these laws would be
accepted in the community? Explain your answer.

d Describe one possible consequence of a breach of
each of the laws on your list. Justify why you have
chosen that consequence.

5 The television series The Last of Usis about a world
that has been overrun by zombies. There are no formal
governments, laws or legal systems.

b If there were no laws in society, then most people’s
possessions would still be safe.

c If there were no legal system, then people would be

able to work out their conflicts between themselves.

The human race is basically ‘good’ by nature, so

there is no need for laws.

e If there were no laws in society, then humans would
use their animal instincts to survive.

f If there were no laws in society, then [ would be
fearful most of the time.

g If there were no laws in soclety, then there would be
no respect for individual rights.

Choose one of these statements and find someone in

the class who has written down the opposite answer.

Engage in a debate with them about the statement.

a List the five most critical laws that you think need
to be established by the people who survived the
zombie attack. They can be new laws or old laws.

A
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civil dispute

a disagreement
between two or more
individuals (or groups)
in which one of the
individuals (or groups)
makes a legal claim
against the other

fairness

one of the principles
of justice; in VCE Legal
Studies, fairness
means all people

can participate in the
justice system and its
processes should be
impartial and open

Human Rights Charter
the Charter of

Human Rights and
Responsibilities Act 2006
(Vic. Its main purpose
is to protect and
promote human rights

Weblink

Human Rights
Charter
(Victoria)
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The principles of justice

Key knowledge

In this topic, you will learn about:
e the principles of justice: fairness, equality and access.
The word 9justice’ is often used when people discuss laws and the legal system. People recognise
that laws should be fair, and that there should be justice when a law is broken. But what does

justice mean?

Justice is a difficult concept to define, and its definition can vary from person to person, and
from society to society. For example, if a person who is charged with committing a serious offence
cannot speak any English, some people may believe that no adjustments should be made to the trial
process, on the basis that everyone — including those who have been charged with offences — should be
treated the same. Others may see
justice differently, and believe that
adjustments should be made so that
the person has an opportunity to
defend themselves.

When thinking about justice
when a law has been broken or when
a case needs to be resolved, rather
than applying a single definition,
you should consider the following
three principles:

e fairness
e equality
* access.

These three principles are known as
the principles of justice and are used
in VCE Legal Studies to determine
whether justice has been achieved in

a criminal case or civil dispute. Source 1 Lady Justice is often depicted blindfolded, and holding

scales and a sword. Each of these is a symbol of justice.

Fairness

Fairness is the first principle of justice. In the VCE Legal Studies Study Design, fairness means that ‘all
people can participate in the justice system, and its processes should be impartial and open’.

The right to a fair trial is a right protected by the Charter of Human Rights and Responsibilities Act 2006
(Vic) (the ‘Human Rights Charter’), which is a law that promotes and protects human rights in Victoria.
Alink to the Human Rights Charter is provided on your obook pro. A right to a fair trial has been described
by Australia’s highest court, the High Court, as a fundamental right.

However, fairness does not just apply to a final trial or hearing — it applies to all aspects of our legal
system, including our interaction with police officers and our right to understand allegations made
against us.
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jury
an independent group
of people chosen at
random to determine
questions of fact in
atrial and reach a
decision (i.e. a verdict)

bias

a prejudice or lack of
objectivity in relation to
one person or group

apprehended bias

a situation in which

a fair-minded lay
observer might
reasonably believe that
the person hearing or
deciding a case (e.qg. a
judge or magistrate)
might not bring an
impartial mind to

the case

evidence

information, documents
and other material used
to prove the facts in a
legal case

equality

one of the principles
of justice; in VCE
Legal Studies, equality
means people should
be treated in the
same way, but if the
same treatment
creates disparity or
disadvantage, adequate
measures should be
implemented to allow
all to engage with

the justice system
without disparity or
disadvantage

disparity

a situation in which
two or more things or
people are not equal,
and the inequality
causes unfairness

46

There are three main features of fairness: impartial processes, open processes and participation.

Impartial processes

The first feature of fairness is that all the personnel involved in the legal system — including judges,
magistrates, jury members and court personnel — must be impartial and independent. They should not
show bias towards or against any party, and the case must be decided based on facts and law, and not
on what a person thinks about a party in a case.

The requirement to be impartial extends to the need to ensure that there is no perception or
suspicion that a person may be biased. This is known as apprehended bias. For example, if a jury
member deciding a fraud case has themselves been a victim of fraud, there may be a perception or
suspicion that the jury member will be unable to bring an impartial mind to the case. In that event, the
jury member may have to be removed from involvement in the case.

Open processes

The second feature of fairness is that there must be open processes. This is central to fairness as it
ensures transparency in processes, and it allows those processes to be scrutinised by the community and
reported in the media. There are some circumstances, though, where a court may need to be ‘closed’, or
a dispute decided in private. For example, in a criminal case, sometimes the courtroom is closed to the
public to protect young witnesses such as children.

Participation

The final feature of fairness is that all people should be able to participate in a case. Some of the ways

in which participation can be achieved are as follows:

» the person who is defending a case must have the opportunity to know the facts that are raised
against them. This means that the other party must disclose all relevant evidence to the person
defending the case (even if that evidence is detrimental to the other party’s own case)

» the person defending the case must have the time and facilities to prepare a defence, and should
have the opportunity to present their defence in court if they choose to do so

» people should have the opportunity to engage a lawyer to enable them to participate

» people should be able to engage and use an interpreter if they are not able to understand or
communicate in English

* the case should be heard in a timely manner and without unreasonable delay.

Equality

Equality is the second principle of justice. In the VCE Legal Studies Study Design, equality means that
‘all people engaging with the justice system and its processes should be treated in the same way; if the
same treatment creates disparity or disadvantage, adequate measures should be implemented to allow
all to engage with the justice system without disparity or disadvantage’.

This means that all people should be treated the same in the justice system regardless of who they
are or their characteristics, such as their race, sexuality, gender identity or religion. That is, people should
not suffer any disadvantage or discrimination, and should be given the same opportunities and the same
treatment. This is known as formal equality.

UNIT1 THE PRESUMPTION OF INNOCENCE
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However, as noted in the definition of equality, sometimes treating people the same can actually
cause disparity or disadvantage. Therefore, it is sometimes necessary to treat someone differently to
ensure that there is equality. This is known as substantive equality. For example, a party to a case who
has a mental impairment, and who does not understand the legal system as well as the other party, may
need more assistance than the other party to understand court processes. In this situation, courts have
recognised that they have a duty to assist a vulnerable party to ensure that there is equality. If everybody
was always treated the same, then the outcome may not necessarily result in justice. So sometimes
measures need to be put in place to ensure that people are treated equally and without discrimination.
This is further explained in the hypothetical scenario below.

Hypothetical scenario

Fire at a shopping centre

There was a major fire at a local shopping centre and 40 people were injured. The
people’s injuries ranged from severe to minor.

A paramedic handed out gauze and bandages to the injured people. He had exactly
40 pieces of gauze and 40 bandages. He wanted to treat everybody equally, so he gave
one piece of gauze and one bandage to each injured person.

A second paramedic disagreed with this distribution of gauze and bandages. She thought
the distribution of one piece of gauze and one bandage to each injured person did not achieve
equality even though it was treating people the same. The second officer believed that to
achieve equality, they should hand out the gauze and bandages according to need, depending
on the severity of a person’s injuries. The first paramedic did not like this. He thought that it
would create inequality.

There are many measures that can be put in place to make sure that a person is treated equally and
without discrimination. Some of them are as follows:

* aperson who is self-represented (i.e. who does not have a lawyer) may need more assistance
from the judge or magistrate to understand processes or
understand their rights

* aperson who does not understand or communicate in
English may need an interpreter

» certain people who do not understand processes or
language may need to be spoken to or communicated with
in a different way. These can include children and young
people, elderly people, and people who are from culturally
and linguistically diverse backgrounds

» for some people, they may need more breaks during the
trial. This includes people who are unwell, people with
disabilities or a mental health issue, or children

» there may be a need to change court processes for some
people. For example, it has been recognised that some First

Nations people may have different ways of giving evidence.
Measures may need to be put in place to ensure that First Source 2 Sometimes to achieve equality, you need to treat
Nations people are not disadvantaged because of this. people differently.
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access
one of the principles
of justice; in VCE Legal
Studies, access means
that all people should
be able to engage with
the justice system and
its processes on an

Access

Access is the third principle of justice. A dictionary definition
of ‘access’ is ‘the ability to approach or make use of something’.
In the VCE Legal Studies Study Design, access means that ‘all
people should be able to engage with the justice system and

its processes on an informed basis’; that is, they should have

the means and ability to be able to use and participate in

VIETNAMESE / TIENG VIET

MARCH 2023

Ban co
van dé tro ngai
ve phap ly?

informed basis
that system. R S
Ra toa - Bj doi x(rbat cong
Gia dinh va cdc méi quan hé
Lo lang ve tién bac
DGi pho voi canh sat

The laws and the legal system should make it possible for
people to use the legal procedures, methods and institutions
that help to resolve civil disputes and determine criminal
cases. This includes being able to access the institutions that
make decisions about cases, as well as being able to have
contact with bodies and institutions that provide legal advice,
education, information and assistance, and being able to be
informed about cases. This may include not only physical
access, but also technological access. Furthermore, it extends

O Victoria Legal Aid

Victoria Legal Aid
(VLA)

a government agency
that provides free legal
advice to all members
of the community and
low-cost or no-cost
legal representation

to some people who
cannot afford a lawyer

Source 3 Access sometimes
requires providing people with
information about the legal system in
their own language, such as this help

to people being able to afford to use the legal system. card in Vietnamese provided by VLA.

Access also means that people should be able to engage
on an informed basis. This means that people should be educated about — and have access to

information about — their rights and court processes. This includes information from the courts and

lawyer

a general term used to
describe somebody who
has been trained in the
law and is qualified to
give legal advice (e.g. a
barrister or a solicitor)

m Check your learning

Remember and understand

tribunals, and from bodies such as Victoria Legal Aid (VLA) and community legal centres, which
provide free legal information and assistance to the community.

One of the most effective ways that a person can become informed is by having legal representation,
as a lawyer can inform a person about their rights and about legal processes. However, as you will learn
later on in this unit, not everyone can afford legal representation.

6 Conduct some research about Lady Justice.
a Who is Lady Justice?

b What are the three symbols usually associated with
Lady Justice?

1 Identify and explain the three principles of justice.

2 Identify five attributes that a person may be

discriminated for.
. i . .. ¢ What do each of these symbols mean?
3 Describe what is meant by the term ‘access’ in VCE

Legal Studies.
4 s fairness limited to having a fair hearing? Explain

Reflect and evaluate

7 When hearing cases, judges sometimes assist parties
your answer.

who do not have a lawyer to understand court processes
and legal jargon. Do you think that this achieves

Examine and appl
PPy fairness? Be prepared to share your opinions with

5 Read the hypothetical scenario ‘Fire at a shopping the class

centre’. Create another scenario where there is a need
to treat some people differently. Provide a solution that

achieves equality.
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In Unit 1 - Area of
Study 1, you are
expected to be able
to evaluate the
effectiveness of
laws. When you are
asked about whether
a particular law is
effective, address
each of the five
characteristics of an
effective law.

Did you know?

In South Australia,

a person who
intentionally disturbs
a wedding is guilty
of an offence. The
maximum penalty is
$10000 or two years’
imprisonment.
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Characteristics of an effective law

Key knowledge

In this topic, you will learn about:

e characteristics of an effective law, such as reflecting society’s values; is enforceable;
is known; is clear and understood; and is stable.

For society to function properly and for there to be social cohesion, laws must be effective. To be
effective, laws must have the five characteristics shown in Source 1.

reflect society’'s values  be enforceable be known be clear and understood be stable

Source 1 The characteristics of an effective law

If one of these characteristics is missing, then it is possible that the law is not as effective as it could be.

Laws must reflect society’s values

For a law to be effective, it must reflect society’s values. If a law is in line with society’s current values,
then members of society are more inclined to follow that law, rather than disregard (ignore) it. This
means that laws need to change when society’s values change.

For example, in 2021, legislation was passed in Victoria to establish rules about when a person’s
criminal history becomes ‘spent’ (i.e. when a person’s criminal history no longer appears on their record,
and does not need to be disclosed or revealed). Many people advocated for the change, suggesting
that a person’s previous criminal history can become an unfair barrier for many Victorians who had
previously committed an offence, but had since reformed.

Source 2 Wakka Wakka woman Naomi Murphy was one of the campaigners who recognised the need to

change the laws regarding spent convictions and prior criminal history in Victoria.
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In addition, for a law to be effective, the police or other bodies must be willing to enforce it.
The following scenario is about the enforceability of a law in relation to the banning of plastic straws
and cups.

Actual scenario

UNIT 1

Plastic straws banned
from next week, but
no fines issued for
plastic bags

Nell Geraets, The Age,
27 January 2023

A ban on plastic straws and cups that
begins next week will be useless unless
it is actively policed, environment groups
say, after a similar move on single-use
plastic bags has failed to result in one fine
or prosecution.

All single-use plastic straws, plates,
cutlery, polystyrene food and drink
containers, drink stirrers and cotton
buds will be banned from sale and supply
in Victoria from February 1, under the
Andrews government’s attempt to divert
80 per cent of waste from landfill by 2030.

The ban, which was first announced
in 2021, will be enforced by the state’s
Environment Protection Authority.

Businesses caught using those items
can be fined $1849 and individuals face a
fine of $370 however the government says
only those who repeatedly flout the rules
will be penalised.

The maximum penalty a business
could face is $54 000, but that would be
issued only in rare circumstances, such
as if a business knowingly sold single-use
plastics but passed them off as reusable
items.

THE PRESUMPTION OF INNOCENCE

Single-use plastic bags were banned
in Victoria in 2019, but the EPA confirmed
on Friday that no businesses or individuals
have been fined for flouting the law.

‘Mindful of the effect of the pandemic on
businesses, EPA has made use of advice
and warning letters rather than issuing
fines as a first resort,” a spokesman said.

But Jeff Angel, director of the
Boomerang Alliance, said the EPA
needed to take a more hardline approach
because too many businesses were finding
loopholes in the ban.

‘In general, there has been a clear
reduction in the use of single lightweight
plastic bags,” Angel said.

‘The problem that emerged is that
slightly thicker bags that evade the legal
definition of lightweight [thinner than
35 microns] are still available, often with
the claim to be reusable.’

Source 3 There has been a phasing-out of
single-use plastics in Victoria, such as plastic
bags, forks, cups and straws.
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L.aws must be enforceable

An effective law must be enforceable. That is, if people break the law, it must be possible to catch and e

punish them, or sue them. If this is not possible, people may be less inclined to follow the law. to take civil action

Imagine if there was a law that made it an offence to dream of going on holiday. Such a law would a?a_i”?t a;‘h"t?fg person,
claiming that they

be ineffective, because the police would not be able to find out who was breaking this law. infringed some legal

On the other hand, it is an offence in Victoria to cause damage to public property. This type of law right of the plaintiff (or
did some legal wrong

that negatively affected
behaviour is more likely to be visible to police officers and members of society, and the police will be the plaintiff]

able to enforce the law.

is more likely to be effective because it requires the behaviour to occur in public; therefore, the

Laws must be known

For a law to be effective, the public must know about it. If people do not know about a law, they cannot
follow it.

[t is the responsibility of individuals to find out what the law is on a matter that affects them. If
someone breaks a law, then saying ‘I didn’t know I was breaking the law’ is not an acceptable response.
This principle is commonly expressed as ‘ignorance of the law is no excuse’.

However, law-makers also need to keep the public informed of any new laws that are passed by
parliament. Major changes in the law, or new laws, are usually reported in the media, and many laws are
debated in the media and in society before they are introduced.

For example, in 2021, laws were introduced in Victoria setting minimum standards that properties
must meet if they are to be rented out. These include standards for features such as locks, toilets,
bathrooms, kitchens, and connections to hot and cold water. In addition, since 29 March 2023 all rental
properties were required to meet a new electrical safety rental minimum standard, which includes
electrical safety switches and modern switchboards. To ensure that people were aware of these
new laws, the minimum standards were widely publicised on social media sites such as Twitter and
Facebook. Wide reporting of the changes also occurred in major newspapers and on websites used to
search for rental properties.

L.aws must be clear and understood

[t is important for a law to be written in a way that people can understand it, so the intent of the law is
clear. If a law is ambiguous, unclear, or written in language or jargon that people do not understand, it is
possible that people will not follow it and the law will therefore be ineffective.

For example, in Victoria there have recently been calls to change the laws about neighbourhood
tree disputes. There are a number of relevant laws and regulations, and these can be complex and
confusing for ordinary people to understand. Neighbourhood tree disputes might arise regarding issues
such as overhanging branches, leaf litter, and tree roots that encroach onto another’s property and cause
damage. Such disputes can be difficult to resolve and can interrupt social cohesion.

L.aws must be stable

For a law to be effective, it must be stable. If a law is constantly changing, people may be uncertain as to
what the law actually is, and it may therefore not be as effective as a law that has remained constant for
some time.
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Parliament of

Victoria: Bills
and Legislation
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Offences Act

1966 Vic)
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For example, imagine that the law regarding employment conditions — such as how much sick leave

employees are entitled to — changed every year. Employers may find it difficult to work out how much

sick leave each employee is entitled to because they have not been able to keep up to date with the

changing law. Therefore, employers may be breaking the law without intending to do so, and without
even knowing they are doing so. This may mean that the law is ineffective, as it is changing so often that

people are unable to follow it.

m Check your learning

Remember and understand

1 Identify and describe three
characteristics of an effective law.

2 Describe two ways that new laws can be
made known to Victorians.

3 Identify one law in Victoria that you think
reflects society’s current values. Give
reasons for your answer.

Examine and apply

4 Identify one law in Australia that you
consider to be unclear or ambiguous (or
that you don’'t understand). What is it
about the law that you don’t understand,
or that you think is unclear or ambiguous?

5 Do you think a law that makes it an offence
to smoke in private homes would be easy
to enforce? Justify your answer.

6 On the Parliament of Victoria’s website,
access the ‘Bills and Legislation” webpage.
A link is provided on your obook pro.

Find a law that has been passed this year.
Prepare a short report or PowerPoint
presentation on why you think this law
will be effective, addressing each of the
five characteristics of an effective law.

Reflect and evaluate

7 Read the scenario ‘Plastic straws banned
from next week, but no fines issued for
plastic bags’.

UNIT1 THE PRESUMPTION OF INNOCENCE

a
b

What is a single-use plastic?

Describe the new laws and the
consequences if the new laws are
broken.

Referring to three characteristics of an
effective law, evaluate the effectiveness
of a new law banning single-use
plastics.

8 Read the statements below and write down

whether you think each statement is fact or
fiction. Then access the Summary Offences
Act 1966 (Vic) to find out whether you were
correct. A link is provided on your obook
pro (Hint: use the search button to find
particular words in the Act.)

a

b

It is illegal to sing an obscene song
within earshot of someone.

[t is illegal to roll a drum in a public
place in all circumstances.

It is an offence to drive a dog or

goat harnessed to a vehicle in a

public place.

[t is illegal to burn rubbish shavings in a
private house.

It is illegal to fly a kite in a public place
to the annoyance of another person.

For the statements that are incorrect, find

a law in the Summary Offences Act that is

similar. Be prepared to discuss with the
class whether you think that each of the
laws is effective.
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statute law

law made by
parliament; also known
as Acts of Parliament or
legislation (as opposed
to common law)

bicameral parliament
a parliament with

two houses (also
called chambers). In
the Commonwealth
Parliament, the

two houses are the
Senate (upper house)
and the House of
Representatives
(lower house). In the
Victorian Parliament,
the two houses are
the Legislative Council
[upper house] and the
Legislative Assembly
(lower house)

Governor-General
the King’s
representative at the
Commonwealth level

House of
Representatives

the lower house

of the Commonwealth
Parliament

Senate

the upper house

of the Commonwealth
Parliament

election

the process whereby
eligible people vote to
choose a person to hold
a position in a body

or organisation (e.qg. a
member of a house of
parliament)
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Parliament

Key knowledge

In this topic, you will learn about:

e an overview of the roles of the parliament
e sources of law such as statute law.

As you explored in Topic 2.2, there are nine parliaments in Australia:
* one federal parliament
* six state parliaments
* two territory parliaments.

The main role of parliaments is to make law. Each parliament is a supreme law-making body within
its area of law-making power. This means that each parliament can make or change laws within its area
of law-making power, subject to any restrictions on that power.

In this chapter, you will explore both the Commonwealth Parliament and the Victorian Parliament,
and how they make law. Law made by parliaments is known as statute law.

Commonwealth Parliament

The Commonwealth Parliament — also called the Parliament of Australia or the Federal Parliament — is
a bicameral parliament. It consists of:

* the King (often referred to as the Crown), represented by the Governor-General

« the House of Representatives (the lower house)

* the Senate (the upper house).

The idea of ‘two houses’ is that there are two ‘groups’ of people who form parliament and who decide

whether a law should be made. This avoids having only one group of people with the power to make laws.
The role of the Commonwealth Parliament is to pass laws for the good government of Australia in its

area of law-making powers. These include laws in areas such as migration, defence, currency and taxes.

g = Lower house
representative (House of Upper house Commonwealth
(Governor- . (Senate) Parliament
Representatives)
General)

Source 1 The structure of the Commonwealth Parliament

House of Representatives

The House of Representatives is the lower house of the Commonwealth Parliament. Each state and
territory in Australia is divided into geographical areas known as electoral divisions. Each division has
approximately the same number of electors. The voters in each division elect their representative,
who takes a seat in the House of Representatives. As of 2023, there were 151 electoral divisions in
Australia and, therefore, 151 members of the House of Representatives. All members of the House of
Representatives are elected for a period of up to three years. That means there is a federal election
to choose the members of the House of Representatives approximately every three years. Voting in
elections is compulsory in Australia.
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government

the ruling authority
with power to govern,
formed by the political
party or parties (known
as a coalition] that
holds the majority in
the lower house in
each parliament. The
members of parliament
who belong to this
political party form the
government

political party

an organisation that
represents a group

of people with shared
values and ideas, and
which aims to have its

members elected to
parliament

The main roles of the House of Representatives are to:

form government. The political party with the majority of members in the lower house forms
government, while the next largest party forms the opposition. The leader of the political
party that forms government will become the Prime Minister. Sometimes, a political party

will join with another political party to form government. This is known as a coalition. For
example, historically at a federal level, the Liberal Party and the National Party have joined to
form government

represent the people in its roles, including when debating matters and making laws. Members of the
lower house are elected to represent the people and therefore any proposed laws should reflect the
views and values of the majority of the community

introduce and pass proposed laws, which are called bills. The vast majority of laws are introduced
by the government in the lower house, although any member of parliament can introduce a bill.

A bill must go through specific stages to become law. You will learn more about law-making later
in this topic

review any bills passed by the Senate. Although most bills are introduced in the House

of Representatives, the Senate can also introduce bills, in which case the House of
Representatives will become the ‘second house’

to review the bill.

Senate

The Senate is the upper house of the Commonwealth
Parliament, and it consists of 76 elected members,
known as senators. Each of the six states in Australia
is represented in the Senate by 12 senators, and

each of the two mainland territories (the Northern
Territory and the Australian Capital Territory) is
represented by two senators. All senators are elected
for six years (except for the territory senators, who
are elected for three years). A half-Senate election is
held every three years (in which only half the senators

stand for election).

The main roles of the Senate are to:

» review bills that have been introduced in and
passed by the House of Representatives. As
noted above, the vast majority of bills are
introduced in the House of Representatives, and
the Senate plays an important role in ‘checking’
bills — scrutinising and debating them, and either
rejecting or agreeing to pass them. Because of the
Senate’s role in reviewing bills, it is often called
the house of review

Source 2 Top: The Senate is the upper house of the Commonwealth

Parliament. Bottom: The House of Representatives is the lower house of
the Commonwealth Parliament. Members of the government sit on one
side of each house and members of the opposition sit on the other side.
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» ensure equal representation of the states in the Senate. Because each state has the same number
of senators, the Senate can represent the interests of all states equally, regardless of their
population size. This is why the Senate is sometimes referred to as the states’ house

» introduce and pass bills. Although it is the House of Representative that introduces most bills, the
Senate is also able to do so; but it may not introduce bills that generate revenue (such as through
taxes) or spend money.

Victorian Parliament

The Parliament of Victoria (also known as the Victorian Parliament) consists of:

* the King, represented by the governor of Victoria

» the Legislative Assembly (the lower house)

» the Legislative Council (the upper house).

The role of the Victorian Parliament is to pass laws for the good government of Victoria in its area

of law-making powers. This includes in areas such as health, education, roads and transport, and
criminal law.

Lower house
(Legislative
Assembly)

King's
representative
(Governor)

Upper house
(Legislative
Council)

Victorian
Parliament

Source 3 The structure of the Victorian Parliament

Legislative Assembly

The Legislative Assembly is the lower house of the Victorian Parliament. For the purposes of

electing the members of the Legislative Assembly, Victoria is divided into 88 electoral districts. Each

member of the Legislative Assembly represents one electoral district in Victoria; therefore, there are

88 members of the Legislative Assembly. Each member of the Legislative Assembly holds their seat in

parliament for a fixed term of four years.
The main roles of the Legislative Assembly are to:

¢ form government. As in the Commonwealth Parliament, the political party with the majority of
members forms government. The leader of the political party that forms government will become
the Premier of Victoria

» represent the people in its roles, including when debating matters and in law-making. Members of
the lower house should represent the interests of the people in their district. If they do not, they
risk being voted out at the next election

* introduce and pass bills. As with the lower house at federal level, the vast majority of laws are
introduced by the government in the Legislative Assembly

* review any bills passed by the Legislative Council. The Legislative Assembly acts as a house of
review if a bill is introduced in and passed by the Legislative Council.
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opposition

the political party

that holds the second
largest number of seats
(after the government)
in the lower house. The
opposition questions
the government about
policy matters and is
responsible for holding
the government to
account

coalition

an alliance or joining
together of two or more
political parties, usually
to form government

bill

a proposed law that
has been presented to
parliament to become
law. A bill becomes an
Act of Parliament once
it has passed through
all the formal stages of
law-making (including
royal assent)

governor
the King's
representative at the
state level

Legislative Assembly
the lower house of the
Victorian Parliament

Legislative Council
the upper house of the
Victorian Parliament

Study tip
Students often confuse
the names of the
lower house and the
upper house of the
Victorian Parliament.
One way to remember
is to consider that as
‘A" comes before 'C’

in the alphabet, the
Legislative Assembly
is the first or lower
house, and the
Legislative Councilis
the second or upper
house.
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Source 4 Left: The Legislative Council is the upper house of the Victorian Parliament. Right: The Legislative Assembly is the lower
house of the Victorian Parliament. Members of the government sit on one side of each house and members of the opposition sit on
the other side.

Legislative Council

The Legislative Council is the upper house of the Victorian Parliament. For the purposes of appointing
members to the Legislative Council, the state of Victoria is divided into eight regions, each consisting
of 11 districts. Five members are elected from each region. Therefore, there are 40 members of the
Legislative Council. Members of the Legislative Council hold their seats for four years.

The main roles of the Legislative Council are to:

* review bills that have been introduced in and passed by the Legislative Assembly. As noted above,
the vast majority of bills are introduced in the Legislative Assembly, and the Legislative Council
plays an important role in ‘checking’ them — scrutinising and debating them, and either rejecting or
agreeing to pass them

* introduce and pass bills. Bills can be introduced in the Legislative Council, but it is
less common.

minister Government and opposition

a member of

parliament who is a As noted above, the political party with the majority of members elected to seats in the lower

member of the party in house of each parliament forms government. Once government has been formed, the Prime Minister
government and who is dthe P . f Vi ia ch . b f thei ho h b 1 d

in charge of a particular and the Premier of Victoria choose senior members of their party who have been elected to

area of government parliament (referred to as ministers) to be responsible for different areas of government, known
[such as education) as ‘portfolios’, such as education and health. This senior group of members is known as the Cabinet.
Cabinet The Cabinet decides the government’s policy program and what bills should be presented to

the group of senior the parliament.

ministers in a . . . .. . ..

government made up At federal level, the Cabinet is made up of the Prime Minister and senior ministers. At state level,
of the Prime Minister the Cabinet is made up of the Premier of Victoria and senior ministers.

(or the Premier at a
state level] and senior
government ministers
who are in charge of

a range of portfolios.
Cabinet decides which
bills or legislation
should be presented
to parliament
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The next largest political party forms the opposition. The role of the opposition is to challenge and

question the government on policy matters. The opposition also appoints some of its parliamentarians

as ‘shadow ministers’ in various areas. These shadow ministers hold the government ministers

accountable for decisions they make in their relevant portfolios.

Government and parliament are not the same thing. The government is formed by the political

party (or coalition of parties) that has the majority of seats in the lower house. Parliament, on the

other hand, consists of all elected members of both the upper house and lower house, together with

the King’s representative. The main role of parliament is to make the law, whereas the main roles of

the government are to develop policy, decide what bills should be introduced, and put existing laws

into action.

Statute law

As noted above, the main role of parliament
is to make law. Law made by parliament is
called statute law, Acts of Parliament or
legislation. Australia’s parliamentary system is
based on the concept of the supremacy of
parliament. This means that parliaments are
able to override laws made by other bodies,
including the courts, and that the final law-
making power rests with parliament.

The government generally decides what
laws should be made. However, the whole of
parliament is responsible for passing the law.
If the government decides a law is needed, a
bill is drawn up and presented to parliament.
Before a bill can become law, it must pass
through both houses of parliament. It will go
through a number of stages in each of the
houses, and must receive a majority vote from
the members of each house.

As described above, most bills are
introduced into the lower house first, because
most bills are introduced by government
ministers, and most government ministers are
members of the lower house. Bills (other than
bills raising taxes or allocating funds) can also
be introduced into the upper house and then
proceed to the lower house.

Once a bill has been passed by both
houses, it must be presented to the King’s
representative to receive royal assent.
Following royal assent, the bill becomes law.

OXFORD UNIVERSITY PRESS

Introduction and first reading - the bill is introduced
to the first house (usually the lower house)

'

Second reading - the purpose of the bill is explained
and it is debated and voted on. In Victoria, the bill is
considered with respect to its compatibility with the

Victorian Human Rights Charter

'

Committee stage/consideration in detail - the bill is
considered in detail, clause by clause. Amendments
are most likely to occur at this stage

'

Third reading - the bill is voted on in its final form

'

The bill passes the first house

'

Same procedure in the second house

'

The bill passes the second house

'

Royal assent - the Governor-General (federal) or the
governor (state) approves the bill before it becomes law

!

Proclamation - the Act comes into operation

'

The Act becomes law

Source 5 The stages of the legislative (law-making]
process
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Act of Parliament

a law made by
parliament; a bill that
has passed through
parliament and has
received royal assent
(also known as a
statute)

supremacy of
parliament

the concept that the final
law-making power rests
with parliament, which
can repeal and amend
its own statutes and pass
legislation to override
common law (also
known as ‘sovereignty

of parliament’)

royal assent

the formal signing and
approval of a bill by the
Governor-General (at
the Commonwealth
level) or the governor
(at state level), after
which the bill becomes
an Act of Parliament
(also known as a
statute)
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private member’s bill
a bill introduced

into parliament

by a member of
parliament who is not a
government minister

secondary legislation
rules and regulations
made by secondary
authorities (e.g. local
councils, government
departments and
statutory authorities)
that are given the power
to do so by parliament
(also called delegated
legislation)
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Individual members of parliament who are not members of the government may also introduce bills
in the hope that they will be passed by parliament and become law. However, it is unlikely that non-
government proposals (or bills that do not have the support of the government) will pass both houses
because the government has the majority of votes in the lower house, and will therefore likely vote
against the bill. A bill introduced by a member of parliament who is not a member of the government is
referred to as a private member’s bill.

Subordinate authorities

Although parliament is the main or supreme law-maker, it does not have the resources or time to

make all the laws necessary to maintain order and ensure social cohesion. Therefore, the state and
Commonwealth parliaments can delegate their law-making powers to subordinate authorities. These
authorities can make minor laws in their areas of expertise. For example, local councils make local laws
about matters such as pet ownership, rubbish removal and parking. VicRoads makes laws about roads
and traffic. The laws made by subordinate authorities are known as secondary legislation or
delegated legislation.

m Check your learning

Remember and understand

Examine and apply
1 Distinguish between parliament and
government.

5 Explain why most bills are introduced in
the lower house.

2 Define the term ‘statute law’. State two 6 Conduct some research about the

other names for a statute. current composition of the House of

3 What is meant by the term ‘royal assent’? Representatives and the Senate.

At what stage of the legislative process a Does the political party that forms

does royal assent occur?

Create a visual diagram or table that
shows:

a the number of members of each of

government have the majority of seats
in the Senate? Justify your answer.

How does this impact on the ability of
the government to make laws? Discuss

the houses of the Commonwealth as a class.

Parliament and the Victorian

Parliament Reflect and evaluate

b the names of each house 7 Describe two strengths and two

¢ the name of the King’s representative in weaknesses of parliament as a

each of the parliaments. law-making body.
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Courts

B e
Key knowledge
In this topic, you will learn about:

e an overview of the roles of the courts

e sources of law such as common law

e an overview of, and reasons for, the Victorian court hierarchy.

The law provides individuals in society with guidelines for acceptable behaviour. Most people grow
up with an understanding that for people to live in harmony, they must obey the law. However, in any
society, there are people who break the law and infringe other people’s rights.

The court system provides a means of resolving disputes and enforcing the law peacefully and
without resorting to violence. The court system includes a variety of courts that have different areas of
expertise and are suitable for different types of cases.

In this topic, you will explore the court system in Victoria, including the reasons for the Victorian
court hierarchy and how courts make laws.

The Victorian court hierarchy " _
Victorian court hierarchy

As you have learnt in Chapter 2, the main Victorian courts are:

* the Magistrates’ Court

* the County Court High Court of

» the Supreme Court, which is divided into two divisions — Australia (federall

the Trial Division and the Court of Appeal. l
There are also two specialist courts in Victoria: ~ Supreme Court of
» the Coroners Court (which investigates suspicious deaths Victoria)(Court of ppeall

and fires) l
« the Children’s Court (which deals with criminal and family _Supreme Court of

. . . Victoria (Trial Division]
matters involving children).
In addition, there are specialist divisions within the main courts, l
such as the Koori Court — a sentencing court that sits in the Cg?wzt(gggrt
Magistrates” Court and the County Court (as well as in the
Children’s Court). The Koori Court sentences Koori offenders, l
and one of its purposes is to seek to address the disadvantage Magistrates’ Court
. . . . . . . of Victoria
and inequality that First Nations Victorians experience when
dealing with the courts. It adopts a less formal sentencing Source 1 The Victorian court
process and allows the First Nations offender to be heard in hierarchy, which includes the High

. . Court of Australia (a federal court]
their own words (rather than through a lawyer) in a culturally
safe space, and have the support of Elders. You will learn more
about the Koori Court in Chapter 7.

court hierarchy The Victorian courts are ranked in a court hierarchy — the higher courts hear the more serious and

the ranking of courts

from lowest to complicated cases, and the lower courts deal with less serious matters. The Victorian court hierarchy

highest according extends from the Magistrates’ Court (the lowest state court) to the Supreme Court (the highest state

to Lhe Se”f“_st”esfst ) court). The High Court is a federal court, but it can hear appeals from the Supreme Court (Court of

ana complexity o e

matters tph oy dyeal with Appeal). In fact, the High Court can hear appeals from courts in every Australian state and territory.
OXFORD UNIVERSITY PRESS CHAPTER 3 LEGAL FOUNDATIONS
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jurisdiction

the lawful authority
(i.e. power) of a court,
tribunal or other
dispute resolution body
to decide legal cases

appeal

an application to have
a higher court review a
ruling (decision)

doctrine of precedent
the rule that the
reasons for the
decisions of

higher courts are
binding on courts
ranked lower in the
same hierarchy in cases
where the material
facts are similar

Source 2 The High Court is the highest court in Australia. It is known
as the ‘last court of appeal for parties who wish to appeal the decision
made by a lower court.
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Each of the courts has its own jurisdiction, which is the right or power of a court to hear or deal

with particular cases. Most of the courts in Victoria have the jurisdiction to hear both criminal cases and
civil disputes (these different types of cases are discussed in Topic 3.7). For example, the Magistrates’

Court can hear minor criminal offences (e.g. minor theft and minor assault), and the Supreme Court can

hear serious criminal offences (e.g. murder and attempted murder). Some courts have the power to hear

appeals. You will learn more about the jurisdiction of courts in Chapters 7 and 12.

Reasons for a court hierarchy

There are four main reasons for having a court hierarchy:

UNIT 1

First, the court hierarchy allows for specialisation and expertise. Different courts specialise in
different types of cases, and develop expertise in dealing with such cases. For example, the
Magistrates’ Court hears cases involving minor offences (e.g. drink-driving), and so has developed
expertise in these less serious offences. The Supreme Court hears cases involving serious offences
(e.g. murder), and so has developed expertise around the principles relating to such offences. The
County Court is an intermediary court that hears a range of criminal offences and civil disputes,
but specialises in serious offences (e.g. sexual offences, drug offences and theft), and so has
developed expertise in these areas.

Second, the court hierarchy enables the parties to a court case to lodge an appeal with a higher

court if they are not satisfied with a lower court’s decision. This means that a person who believes

that an error has been made in a lower court can appeal the case to a higher court for the higher
court to review the decision.

Third, the court hierarchy allows for administrative convenience. Because the courts have different

jurisdictions to hear different matters, this allows smaller and minor cases (of which there are

more) to be heard in the Magistrates’ Court (of which there are a number in the state), and more
complex and larger cases to be heard in the County Court and the Supreme Court. This allows for
some efficiency and convenience with the way that
cases are heard.

* Finally, the court hierarchy is a necessary part of
the doctrine of precedent because the process
of law-making through the courts depends on
a decision being made in a higher court that is
binding on lower courts. This enables individuals
and lawyers to predict the likely outcome of a case.
Judges and magistrates in the lower courts can be
guided by the wisdom of the more experienced
judges in the higher courts. You will learn more
about the doctrine of precedent later in this topic.

I Roles of the courts

The primary role of the courts is to resolve cases. To

: ;{ ! B do this, the court will ordinarily apply existing laws
ot IR to the facts in cases brought before it and decide the
e ) B A‘l | A

cases based on those laws. In a criminal case, this
may result in a finding of guilt. In a civil dispute, it
may result in a person being found responsible for the
harm caused to another person. (See Topic 3.7 for a
discussion of criminal and civil law.)

THE PRESUMPTION OF INNOCENCE
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The secondary role of the courts is to make law as part of their determination of cases. Court-made
law is also known as common law, case law or judge-made law.
A court can make law in two situations or circumstances:

* Dby interpreting the meaning of the words in a statute (an Act of Parliament) when applying the
statute to a case the court is hearing (this is known as statutory interpretation)

* by deciding on a new issue that is brought before the court in a case where there is no legislation in
the area, or when a previous principle of law requires expanding to apply to a new situation (this is
known as setting a precedent).

In each type of situation, the judge will make a decision and provide reasons for that decision. Common

law is created through the reasons given by judges for the decisions they make, which are then followed

by courts in future cases where the facts are similar.

Statutory interpretation

A statute is often written in general terms to apply to all types of situations. Sometimes, an unusual
situation arises and a court has to interpret words within a statute. This process, where a judge clarifies
or interprets the laws written by parliament, is known as statutory interpretation. This interpretation then
forms part of the law and can become binding on other courts as part of the doctrine of precedent (see
further below). For example, imagine if a statute stated that it was an offence to ‘disturb’ a funeral, but there
was no definition for ‘disturb’ in the statute. What does ‘disturb’ mean? Is whistling a ‘disturbance™? A court
may therefore need to interpret the statute to determine what it means to ‘disturb’.

Sometimes, in a criminal case, the interpretation supports the prosecution’s case. At other times, the
interpretation helps the accused person, as in the scenario below.

Actual scenario

|s a studded belt a weapon?

common law

law made by judges
through decisions made
in cases. Also known as
case law or judge-made
law (as opposed to
statute law)

statutory
interpretation

the process by which
judges give meaning to
the words or phrases
in an Act of Parliament
li.e. a statute) so it can
be applied to resolve a
case before the court

statute

a law made by
parliament; a bill that
has passed through
parliament and has
received royal assent
(also known as
legislation or an Act of
Parliament)

The appeal was heard by the Supreme Court,

which had to decide what a regulated weapon was,

In this well-known case of statutory interpretation, a
20-year-old man pleaded not guilty to possessing
a requlated weapon’ under the Control of Weapons
Act 1990 (Vic). The weapon was alleged to be a black

. . . _ regulated weapon.
leather belt with raised silver studs, which the man

in the context of the Control of Weapons Act and the
regulations made under the Act, to determine whether
a studded belt used to hold up pants was in fact a

The regulations contained a list of regulated

used to hold up his pants. The magistrate found
the man guilty of the crime. The man appealed

against the finding of guilt and the confiscation of
his belt.

weapons that included ‘any article fitted with raised
pointed studs, which is designed to be worn as an
article of clothing’. However, Justice Beach decided

that the studded belt was not a regulated weapon, as a
regulated weapon should be defined as ‘anything that

a weapon'.

was not a weapon.

is not in common use for any other purpose but that of

The decision of the Magistrates’ Court was
overturned and the confiscated belt was returned
because the man could not be found guilty of carrying
‘a regulated weapon’ when the article he was carrying

The definition of a regulated weapon has now been
removed from the Control of Weapons Act.

Deing v Tarola [1993] 2 VR 163
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precedent

a principle established
in a legal case that
should be followed by
courts in later cases
where the material
facts are similar.
Precedents can

either be binding or
persuasive

ratio decidendi

a Latin term meaning
‘the reason’; the legal
reasoning behind

a judge’s decision.
Ratio decidendi forms
the binding part of a
precedent

stare decisis

a Latin term meaning
‘let the decision stand.
The basic principle
underlying the doctrine
of precedent

Precedent

When a court decides a case that is the first of its kind — and in doing so establishes or creates a legal
principle — the court is said to be setting a precedent. Precedents can also be established when a court
interprets a statute in a way in which it has not been interpreted before. A precedent may be followed in
similar cases that come before the courts in the future. These precedents become part of the law.

For example, imagine there was a class rule stating that students should ensure other students are safe.
Imagine you were leaning back in your chair. Your class teacher decides that this is against the class rule because
it was done deliberately and is unsafe. The most important aspect of the teacher’s decision is the reason given
for the decision — that intentionally leaning back in your chair does not ensure the safety of others. The teacher
should, to be consistent, also find that other students who do the same thing have also broken the class rule.

However, imagine a future situation in which a student trips another student in class. While tripping
another student is different to leaning back on the chair, the teacher may decide that this behaviour is also
against class rules because it is behaviour that was done deliberately and is unsafe. In such a case, the
teacher is deciding that the material facts between this case and the previous case are similar. The precedent
created in the past should be a guide to teachers in similar situations.

Precedent does not apply to a sanction (i.e. the sentence in a criminal case) or to a remedy
(i.e. compensation in a civil dispute) handed down by a court (sanctions and remedies are discussed
in Topic 3.7). The precedent is the reason given for the decision. Using the example above, a teacher
may set a precedent by deciding that deliberate unsafe behaviour is unacceptable when a student is
leaning back on a chair, but students may be given different penalties (sanctions), depending on the
circumstances of the case (e.g. one student may lean back in a much more deliberate and dangerous
way than another, and therefore may be given a harsher penalty).

Similarly, legal precedents are established through court decisions. The most important part of a
judgment is the reason for the decision. This is known as the ratio decidend;.

The operation of precedent means that lower courts in the same court hierarchy will follow the
ratio decidendi in similar cases. This is known as stare decisis, meaning to stand by what has been
decided. This ensures that there is consistency in the way that similar cases are decided.

An example of how a precedent can develop law is described in the famous ‘snail in the bottle case’
in the scenario below.

Actual scenario

Snail in the bottle

One of the most famous precedents in common
law is the British case of Donoghue v Stevenson. It is
commonly known as the ‘snail in the bottle case’.

May Donoghue, the plaintiff, went to a cafe where she

was given a ginger beer. The bottle of beer was bought by
a friend and poured into a glass for her. After Donoghue
had drunk half the contents of the bottle, a decomposed

snail was poured out into her glass. The snail could not
be seen before the ginger beer had been consumed
because the bottle was opaque. Donoghue became ill as
a result and later suffered from severe gastroenteritis.
Donoghue did not have a contract with the cafe or
the manufacturer because she did not buy the bottle
of ginger beer herself. This meant she could not sue

62

Source 3 The snail could not be seen in the bottle because
it was opaque, and so the customer could not see inside.

for breach of contract. Instead, Donoghue claimed the
manufacturer of the ginger beer, David Stevenson, had
been negligent in the washing of the bottles before
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filling them with ginger beer. She sued Stevenson,
alleging he had failed in two ways:

e [twas the duty of the manufacturer to provide a

the person can reasonably foresee would be likely
to injure their neighbour, being those persons who
are closely and directly affected by the person’s acts

system that would stop snails from getting into his
ginger beer bottles.

e |t was the duty of the manufacturer to inspect the
bottles before filling them with ginger beer and
selling them to customers.

Donoghue’s initial case failed. However, she was

granted leave to appeal, where it was found that she

had a valid negligence claim against Stevenson. In
particular, Lord Atkin found that a person must take
reasonable care to avoid acts or omissions which

Binding precedent

A binding precedent is one that must be followed by courts that are lower in the same court hierarchy.
A precedent is considered to be binding on a new case when:

» the material facts of the precedent are similar to the material facts of the new case

» the precedent was set in a higher court that is in the same court hierarchy as the court hearing the
new case.

Persuasive precedent
A persuasive precedent is one that does not have to be followed. That is, a court is not bound by this
precedent and can choose to follow it (be persuaded by it). In Victorian courts, a precedent is persuasive
(rather than binding) in the following circumstances:
» where a court in another state or country set the precedent (as this court is not in the same
court hierarchy)
» where a lower court set the precedent; therefore, the High Court (which is the highest court in
Australia) does not have to follow a precedent set in any other court in Australia
» where the same court set the precedent; therefore, the Supreme Court is persuaded by previous
decisions made by that court.
Sometimes, a judge will make a statement that is not part of the reason for their decision, but is an
important statement relating to the main issue of the case. This statement, known as an obiter dictum —
a statement made by the way’, or in passing — can influence decisions in the future. An obiter dictum is

only ever persuasive, regardless of which court the judge made the statement in, as it does not form part
of the reason for a decision.

Developing or avoiding earlier precedents

There are four main ways in which courts can develop or avoid earlier precedents:

» distinguishing a previous precedent — if the material facts of a case are sufficiently different from
the material facts in a binding precedent, a lower court may not have to follow the precedent.
Instead it may distinguish the material facts in the present case from those in the previous case
and make a different decision. For example, a person found in the front seat of a car, over the legal
alcohol limit, with his keys in his hands was found guilty of being in control of a car while over the
legal alcohol limit. The accused appeared to be about to drive the car. This case was distinguished

from a previous case, where the accused was found asleep in the car with the engine running, as
he was trying to keep warm. He did not appear to be about to drive the car
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or omissions. In establishing this legal principle,
the court held that a manufacturer of a product
consumed by another person can be found negligent.
This case was one of a series of cases that established
various legal principles around when one person may be
negligent towards another person, and in particular when
one person may owe a duty of care to another person.
These various legal principles, developed through
common law, also continue to be relevant in Australia.
Donoghue v Stevenson [1932] AlL ER 1

binding precedent
the legal reasoning for
a decision of a higher
court that must be
followed by a lower
court in the same
jurisdiction (i.e. court
hierarchy) in cases
where the material
facts are similar

persuasive precedent
the legal reasoning
behind a decision of
a lower (or equal)
court within the

same jurisdiction, or
a court in a different
jurisdiction, that may
be considered (and
therefore used as a
source of influence or
followed) even though
it is not binding (see
binding precedent]

obiter dictum

a Latin term meaning
‘by the way’; comments
made by the judge in

a particular case that
may be persuasive

in future cases (even
though they do not form
a part of the reason for
the decision and are
not binding)
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m Check your learning

Remember and understand

» overruling a previous precedent — a precedent can be overruled by a higher court in a different

case. For example, the High Court may overrule a decision of an earlier case decided in the
Court of Appeal (which is lower than the High Court). When a precedent is overruled, it no

longer applies

* reversing a previous precedent — a precedent can be reversed when the same case is taken to a

higher court on appeal. For example, a case may have been decided in the Supreme Court (Trial

Division) and then appealed to the Court of Appeal (which is higher than the Trial Division), where

the decision is changed. When a precedent is reversed, it no longer applies

» disapproving a previous precedent — in some instances, a court is bound by a precedent but

expresses its disagreement with the precedent. This is known as disapproving. This does not

change a precedent, but a higher court, when deciding a later case, may choose to agree with the

court that disapproved of the precedent and decide to overrule it.

Define the term ‘common law’. Give two other names
for common law.

Explain what is meant by the term ‘statutory interpretation’.

What is a precedent?
Distinguish between statute law and common law.

Evaluate and apply

5 Read the scenario ‘Is a studded belt a weapon?’.

a Outline the key facts of the case.

b What was the issue that needed to be decided in
this case?

c Identify the statute that needed to be interpreted,
and the word or phrase in that statute that needed
to be interpreted.

d What was the decision of the Magistrates’ Court?

e Why was the case heard again in the Supreme
Court? Who heard the case in the Supreme Court?

f What was the Supreme Court’s ruling on the issue,
and what reasons did it give for the decision?

Read the scenario ‘Snail in the bottle’.

a What incident occurred in this case and where did
it occur?

b Why could Donoghue not sue the cafe?

¢ What was the ratio decidendi in this case and why
is it still important today?

d Devise a modern-day scenario where something
like this happens, which might give rise to a civil
dispute between you and a manufacturer.

7 Classify each of the laws below based on their
source. For the statutes, identify the parliament that
passed them.

a The Paid Parental Leave Amendment (Improvements for
Families and Gender Equality) Act 2023 (Cth) extends
paid parental leave from 18 weeks to 20 weeks.

b The maximum term of imprisonment for committing
the common law offence of kidnapping is 25 years.

¢ The Puffing Billy Railway Act 2022 (Vic) makes laws
in relation to the Puffing Billy Railway.

d The Burial and Cremation (Interment Rights)
Amendment Bill 2023 (SA) was passed in 2023.

8 For each of the scenarios below, explain why you think
the court hierarchy is important.

a Samantha’s civil dispute was heard in the Magistrates’
Court, and she was found liable to pay $60000. She
does not agree with the magistrate’s decision.

b Hanna has been charged with murder She wants to make
sure she gets a judge who knows what they are doing,

¢ Josiah is suing Jessica for $20000. He knows that it
is a small claim, and does not want to wait for years
to have his case heard.

d Harriet is suing her employer. She has been told by
her lawyers that her case is strong because of past
decisions that are similar to her case.

Reflect and evaluate

9 ‘The court hierarchy system is too confusing. They
should just create one court for all cases.” Discuss the
extent to which you agree with this statement.

UNIT1 THE PRESUMPTION OF INNOCENCE OXFORD UNIVERSITY PRESS



Relationship between parliament
s  and the courts

Key knowledge

In this topic, you will learn about:

e an overview of the relationship between parliament and courts in law-making.
The parliament and the courts have a complementary relationship. While the main role of parliament is

to make laws, and the main role of courts is to resolve disputes, parliament and the courts need to work

together to ensure that laws are workable and enforceable.

There are four main features of the relationship between parliament and courts:

» the interpretation of statutes by courts (statutory interpretation)

e the codification of common law

* the abrogation of common law

 the ability of courts to influence parliament.

Each of these is explored below.

Statutory interpretation

For legislation to be effective, courts must apply the statutes to the cases before them. To do this, it is

sometimes necessary for a court to interpret the meaning of the words in a statute or in secondary legislation
(which is made by bodies that have been given their law-making power through an Act of Parliament).

Decisions by courts about the meaning of the words in statutes form precedents that become part
of the law to be followed in the future, as illustrated in the scenario below.

Actual scenario

|s a smart phone a computer or
data storage device?

[n this case, the Full Court of the Federal Court
(which is where appeals from the Federal Court are
first heard) had to decide whether a smart phone is a
‘computer or data storage device’.

The Crimes Act 1914 (Cth) allows a police officer to
obtain a court order requiring a person to provide any
information or assistance to allow a police officer to
access data held in, or accessible from, a computer or
data storage device seized as part of a search warrant.

The police had obtained a warrant and had
conducted a search on a man. They seized, among
other things, a Samsung smart phone. When a police
officer asked the man whether a password was
needed for the phone, the man said ‘'no comment’.
The police therefore obtained a court order requiring
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the man to hand over his password for the phone.
The man challenged the order, arguing that a smart
phone is not a ‘computer or data storage device. The
Court therefore had to interpret the statute to decide
whether, in fact, a smart phone is a computer, or a
data storage device, or both.

Justice Besanko held that a smart phone is a
computer, finding that it has the ‘functionality’ of a
personal computer; in particular, because it can perform
mathematical computations electronically, like a
computer. The judge also found that the word ‘computer’
could cover a range of different devices that do what a
computer does, and that a device can have multiple uses,
including being able to be used as a communication
device and as a computer.

Commissioner of the Australian Federal Police v Luppino [2021]
FCAFC 43 (25 March 2021)
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Codification of common law

Being the supreme law-making body, parliament can make laws that confirm precedents. To codify a
precedent, parliament passes an Act of Parliament that reinforces a principle established by a court. This
is known as codification of common law, because the common law is codified or put into a statute, as in

codify (codification)

to collect all law on one
topic together into a
single statute

the scenario below.

Actual scenario

Codification of self-defence

Over time, the rules and principles regarding when a person is considered to have acted
in self-defence [i.e. to protect themselves in response to a situation] - and can therefore
raise this as a defence to a criminal charge - have been established by common law.

In 2005, the law relating to self-defence in Victoria was codified. This means that the
relevant rules and principles are now contained in statute law - the Crimes Act 1958

(Vic) - rather than common law, as the statute includes a complete ‘code’ about the rules
of self-defence.

Abrogation of common law

Parliament, as the supreme law-making body, can change or override (i.e. abrogate) common law.
Parliament abrogates common law by passing an Act of Parliament that specifically abolishes the
particular common law principle.

abrogate (abrogation)
to abolish or cancel a
law [e.g. the cancellation
of common law by
passing an Act of

- | Parliament may decide to abrogate a common law for various reasons. On occasion, a court may
arliament

interpret the words in a statute in a way that does not reflect the current meaning of the Act or the
intention of parliament. Courts may also develop a precedent that parliament does not agree with.

The following scenario further explains the abrogation of common law, where the common law was
not sufficient to address certain behaviour that was grossly offensive.

Actual scenario

Abrogation of common law
offence of outraging public
decency

public decency” was seen to be archaic and unclear in
scope, and did not contain a clear maximum penalty.
Therefore, it could not be used to charge the person
for their behaviour.

66

In 2020, a horrific crash occurred on the Eastern
Freeway in Melbourne, which left four police officers
dead. At the time, a person took and sent graphic
and offensive photos of the crash. Their conduct was
considered to be highly offensive and contrary to
community standards of behaviour.

The incident identified a gap in the legislation
that contained offences relating to grossly offensive
conduct. An old common law offence called ‘outraging

UNIT 1
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In response, the Victorian Parliament passed the
Crimes Legislation Amendment Act 2022 (Vic), which
abolished the common law offence of outraging public
decency. The Act also established a new offence -
grossly offensive public conduct” - which it inserted
into the Crimes Act 1958 (Vic). This offence seeks to
capture conduct that grossly offends community
standards of acceptable behaviour. The maximum
penalty is five years in prison.
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Ability of courts to influence parliament

Courts can influence changes in the laws made by parliament through the comments judges make
during court cases. For example, they may indicate in a judgment that they think a law should be
changed by parliament.

Courts might want to do this for a number of reasons. They may be reluctant to change the law
themselves. This could be because a judge thinks that parliament is in a better position to look at a wider
area of law. Parliament can carry out investigations that courts cannot. Even so, a statement made by a
judge within a court decision may influence parliament to change a law.

This occurred in the scenario below.

Actual scenario

High Court reluctant to change
old common law

Mr and Mrs Trigwell were injured when a vehicle
collided with their car after it hit two sheep. They
sued the driver of the other car and the sheep’'s owner
for damages. The High Court followed an old common
law principle that stated a landowner did not owe

a duty of care if their stock strayed from their land
onto a highway. This followed a British common law
principle that allowed animals to roam free. Justice
Mason said:

| do not doubt that there are some cases in
which an ultimate court of appeal can and
should vary or modify what has been thought
to be a settled rule or principle of the common
law on the ground that it is ill-adapted to
modern circumstances. If it should emerge
that a specific common law rule was based
on the existence of particular conditions or
circumstances, whether social or economic,
and that they have undergone a radical change,
thenin a simple or clear case the court may be
justified in moulding the rule to meet the new

Source 1 A statement made by a judge within a court
decision may influence parliament to change a law, as it did
in the case of Mr and Mrs Trigwell, who were injured after
sheep strayed onto the road.

conditions and circumstances. But there are
very powerful reasons why the court should
be reluctant to engage in such an exercise.
The court is neither a legislature nor a law
reform agency.

State Government Insurance Commission (SA) v Trigwell (1979)
142 CLR 617
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Remember and understand

1 Describe two ways that courts and parliament work together in law-making.

2 How might courts fill in the gaps in legislation left by parliament?

3 Copy the following table in your notebook and fill in the blanks.

Relationship between parliament and the courts

Statutory interpretation

If parliament agrees with the

common law

Courts can
highlight

the need for
parliament to
change the law.

Examine and apply

4 ‘The main role of the courts is to make laws." s this
statement correct? Justify your answer.

5 Create a mind map starting with the word ‘courts’ as
the central word. In your mind map, cover each of the
four features of the relationship between courts and
parliament in law-making.

6 Read the scenario ‘Is a smart phone a computer or data
storage device?’

a What was the main issue in this case?

b Describe the outcome that the police would have
wanted in this case. Describe the outcome that the
man with the phone would have wanted.

¢ How does this case show the relationship between
parliament and the courts?

d How could parliament potentially change the law
so that the law would work in favour of police
in the future?

e

The common law offence
of outraging public
decency was abolished
in 2022.

As a class, discuss all the other possible devices
that are not necessarily computers or data storage
devices, but may be interpreted to be.

7 Read the scenario ‘High Court reluctant to change old
common law’.

a
b

What was the common law principle?

Do you think this is an appropriate law for 100 years

ago? What about now? Give reasons for your answer.
Read the quote from the judge. Reword the quote so

that it can be explained to a Year 7 student who does
not know anything about parliament or courts.

Reflect and evaluate

8 Conduct some research on the common law offence

of embracery.

a
b

What is the nature of this offence?
Do you think that this offence should be codified or
abrogated? Justify your answer.
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criminal law

an area of law that
defines behaviours
and conduct that are
prohibited [i.e. crimes)
and outlines sanctions
li.e. penalties)

for people who
commit them

crime

an act (i.e. undertaking
an action) or omission
(i.e. failing to undertake
an action) that is
against an existing

law, harmful both to

an individual and to
society, and punishable
by law (by the state)

sanction

a penalty (e.g. a fine
or prison sentence)
imposed by a court on
a person guilty of a
criminal offence

imprisonment

a sanction that involves
removing the offender
from society for a stated
period of time and
placing them in prison

prosecution

the party that institutes
criminal proceedings
against an accused

on behalf of the state.
The prosecution team
includes the prosecutor

accused

a person charged with
a criminal offence but
who has not been found
guilty or pleaded guilty

offender

a person who has
been found guilty

of a criminal offence
by a court
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Criminal law and civil law

Key knowledge

In this topic, you will learn about:

e types of law such as criminal law and civil law

e the distinction and relationship between criminal law and civil law.

As well as being classified by their source (i.e. common law and statute law), laws can also be classified
by the behaviour they are trying to regulate and by the possible consequences of breaking them.

There are two main types of law in Australia that regulate behaviour: criminal law and civil law.

Criminal law

Criminal law is a body of law that protects the community by establishing crimes (offences) and
establishing maximum penalties or sanctions for people who commit crimes. A crime is an act

or omission that breaks an existing law, is harmful to an individual or to society as a whole, and is
punishable by law. Examples of crimes include murder, theft and assault.

One of the distinct features of criminal law is the consequences of committing a crime. If a crime
is committed, and a person is found guilty, a sanction may be imposed on that person. Sanctions can be
minor (e.g. paying a small fine) or they can be severe (e.g. imprisonment).

In a case involving criminal law, there are two parties: the prosecution (representing the state or
the Crown), which brings the action against the person alleged to have committed the crime, and the
accused. The term ‘accused’ is used to refer to someone who is accused of committing a crime, but
has not been found guilty. The term ‘offender’ is used to refer to someone who is found guilty or has
pleaded guilty. The scenario below provides an example of a criminal case.

Actual scenario

Long imprisonment term imposed

In this case, the offender, aged 53, was charged with killing his 78-year-old mother.
The offender was an only child, and from an early age had a troubled relationship with
his mother.

As he grew older, the offender’s mental health began to decline, and his long-held
feelings towards his mother grew in intensity. A series of events occurred that resulted in
his mother being concerned for her safety. These included a situation where, one night,
the offender went to his mother’'s home and turned off the power. On another day, he
kicked in and smashed one of her windows.

One night in May 2021, the offender entered his mother’'s home and attacked her,
ultimately killing her. She was found with significant injuries that showed she had
suffered a ferocious attack. The offender was charged with murder and pleaded not
guilty. His mother owned and used a Fitbit watch that was linked to a fitness tracking app
on her mobile phone. Data captured from the application showed that the mother was
sleeping at 4:47 am and that her sleep ended with a sharp burst of activity for a short
period of time, after which point the app stopped receiving data.

CHAPTER 3 LEGAL FOUNDATIONS
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civil law

an area of law that
defines the rights
and responsibilities
of individuals, groups
and organisations in
society and regulates
private disputes

plaintiff

(inacivil case) a
party who makes a
legal claim against
another party [i.e. the
defendant) in court

defendant

(in a civil case) a party
who is alleged to have
breached a civil law and
who is being sued by

a plaintiff

tort

a term that literally
means ‘wrong’; a
wrong that interferes
with a person’s legally
protected interests

contract law

an area of civil law
governing the validity
and enforceability of
agreements made
between two or more
parties

remedy

any order made by a
court or tribunal that is
designed to address a
civil wrong or breach.
A remedy should
provide a legal solution
for the plaintiff for a
breach of the civil law
by the defendant

damages

an amount of money
that one party is
ordered to pay to
another party for loss
or harm suffered. It is
most common remedy
in a civil claim
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The offender was found guilty by a jury, which took very little time to return a guilty
verdict. When sentencing the offender, the Supreme Court judge noted that the offender
showed a continuing lack of remorse, and that he had shown no shame or sadness
whatsoever in relation to what he had done. The Court found that the actions of the
offender were shocking and callous, and that he had sought to argue that a family friend
had killed his mother. The Court sentenced the offender to 29 years in prison.

DPP v Bednar [2023] VSC 67 (21 February 2023)

Examples of crimes Words commonly used in criminal cases

e crimes against the person - e prosecutor, prosecution - the party bringing the
assault, manslaughter, murder case on behalf of the state or the Crown

e crimes against property - theft, accused - the person who has been charged with
property damage, robbery, an offence

deception e offender - the person who is found guilty or has
e drug offences - drug and pleaded guilty
trafficking, drug use, drug e suspect - the person who is suspected of having
possession committed a crime
e public order and security e guilty or not guilty - the outcome of a criminal case
offences - disorderly and e charge - when the police formally allege that a
offensive conduct, public person has committed a crime
nuisance offences e sanction - the penalty handed down by the court
e justice procedure offences - e conviction - a guilty verdict; when an offender has

breaches of court orders been found guilty, the court records a conviction,
although in some instances a court may decide
not to record a conviction, so the offender will not

have a criminal record

Source 1 Examples of crimes and words commonly used in criminal cases

Civil law

Civil law is an area of law that regulates disputes between individuals and groups, and seeks to enforce
rights where harm has occurred. Civil disputes are private disputes, and do not involve the police or the
state (unless the state or the Commonwealth is a party to a civil dispute, which can be the case). The
two parties to a civil dispute are the plaintiff (the party who makes a claim) and the defendant (who
the plaintiff alleges has infringed the plaintiff’s rights). Examples of areas of civil law include tort law
(negligence, defamation, trespass and nuisance) and contract law.

The main aim of civil law is to rectify a civil wrong by returning the person whose rights have been
infringed to their original position. This is done through civil remedies. The most common civil remedy
is damages, which is a sum of money awarded to the person who has suffered harm.

The following scenario is a well-known case where the plaintiff (Australian actor Rebel Wilson) sued
a magazine publisher for defamation, which is a type of civil law that aims to protect people’s reputation
and character from false statements.

UNIT1 THE PRESUMPTION OF INNOCENCE
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Actual scenario

Jury finds Rebel Wilson defamed

Rebel Wilson, an Australian actor who has starred in
films such as Pitch Perfect, Cats and JoJo Rabbit, had
a legal victory in the Supreme Court of Victoria in
June 2017.

In 2015, Bauer Media, which at the time produced well-
known magazines such as Woman's Day, The Australian
Women's Weekly and Harper's Bazaar, published articles
about Wilson, which she claimed contained false statements
about her.

Wilson sued Bauer Media for defamation. She claimed
that as a result of the articles, she had lost the opportunity
to earn income by acting in feature films during a period
after their publication. Bauer Media denied the claim and the
case went to trial before a jury. The trial lasted three weeks.

In June 2017, a jury found in favour of Wilson, deciding that
she had been defamed in the articles. In September 2017,

Source 2 Rebel Wilson successfully sued Bauer
Media after it published articles about her that

negatively affected her reputation. She was
$600000 on appeal. Wilson tried to appeal the case in the High  awarded a record payment of over $4.5 million

Justice Dixon awarded over $4.5 million in damages to Wilson.
Bauer Media appealed, and the damages were reduced to

Court, but was unsuccessful. in damages, but the amount was reduced

Wilson v Bauer Media Pty Ltd [2017] VSC 521 (13 September2017) P @ppeal.

Examples of civil law Words commonly used in civil disputes

e tort law - negligence, trespass, nuisance, defamation e plaintiff - the person bringing the civil dispute
¢ industrial and workplace laws - occupational health defendant - the person defending the civil dispute

and safety, working conditions, work contracts, e sue - to take civil action against another
workplace agreements, union disputes e compensation - what the plaintiff seeks
e consumer law - tenancy agreements, sale of goods e damages - a civil remedy in the form of a sum of
and services, advertising laws money awarded to the person who has suffered harm
e property law - wills, planning laws, real estate e injunction - a civil remedy in the form of a court
purchases order requiring the defendant to do something or not

to do something

e tort - a civil wrong

e defamation - a civil law under which a person claims
their reputation has been damaged

e negligence - a civil law (also a criminal law) under
which a person claims that they have been
injured as a result of someone acting negligently
towards them

Source 3 Examples of civil law and words commonly used in civil disputes
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The distinction between criminal law and civil law

There are a number of differences between criminal law and civil law. The main differences are:
» the aim of each area of law
» the consequences if a law is not followed.
The main aims of criminal law are to protect society and to sanction offenders who have committed a
crime. On the other hand, the aims of civil law are to regulate the conduct between parties to a dispute,
and to remedy a wrong that has occurred.

In a criminal case, if an accused is found guilty of committing a crime, then the consequence
is a sanction (e.g. a fine or imprisonment). In a civil dispute, if a defendant is found liable, then the
consequence is a remedy (e.g. damages).

Source 4 sets out the main differences between criminal law and civil law.

I T R N R

Aim of the law To protect society and to sanction offenders To regulate the conduct between
parties to a dispute, and to remedy a
wrong that has occurred

Examples of crimes and laws e Crimes against the person: homicide e Tort law: negligence, defamation,
offences, assault, sexual offences nuisance, trespass
e Crimes against property: theft, e Contract law
arson, fraud e (Consumer law

e Crimes against the state: treason, sedition
e Crimes against the legal system: perjury,

contempt

Possible consequences Sanction (e.g. fine, imprisonment) Remedy (e.g. damages, injunction)

Person bringing an action Prosecution, on behalf of the state or the Plaintiff

under the law Crown

Person who has the Prosecution Plaintiff

responsibility (burden) of

proving the case

Person defending the action Accused Defendant

Police involvement in an action  Yes No

Common words used in cases accused, prosecution, prosecutor, crime, sue, plaintiff, compensation,
victim, arrest, police, bail, remand, guilty, damages, dispute, negligence,
innocent, sentence, punishment remedy, litigation

Source 4 The main differences between criminal law and civil law

Source 5 The tort of defamation - for example, Source 6 Arson (deliberately setting a property on
defaming someone via social media - is an example fire] is a crime against property.
of civil law.

72 UNIT1 THE PRESUMPTION OF INNOCENCE OXFORD UNIVERSITY PRESS



The relationship between criminal law

and civil law

The same behaviour can give rise to both a criminal case and a civil dispute. For example, a person

who hits another person can be charged by the police with the crime of assault. If the accused is

found guilty by a court, they will probably be sanctioned. The victim of the assault (as the plaintiff)
may also sue the person who hit them (the defendant). If the plaintiff is successful, the defendant may
have to pay damages to compensate the plaintiff for any injury suffered as a result of the assault.

In other circumstances, a victim may sue someone else who they believe is responsible for their loss,

even though that person themselves did not commit a crime, as in the scenario below.

Hypothetical scenario

Man sues nightclub

Leonardo was waiting in line to get into a nightclub in
Melbourne one evening. A fight broke out inside the
nightclub. The people who were involved in the fight
were removed from the nightclub by security and by
workers at the nightclub, who then went back inside
and left the fighters on the street.

Leonardo was outside watching. The fight continued
outside, close to the line of people waiting to get into
the nightclub. One of the men involved in the fight
threw a punch. It struck Leonardo in the head and he
fell down. One of the other men thought that Leonardo
was involved, and started kicking and punching him.
Leonardo suffered a significant number of injuries,
including a broken jaw, neck injury, broken teeth,

bruising and scarring. He was taken to hospital and
spent a week there before he was able to go home.
Leonardo is now afraid to go out and has panic attacks.
He cannot sleep and has not been able to work.
Various people were charged with assault as
a result of the fight. Leonardo, however, sued the
nightclub owner, claiming that they owed a duty of
care to him and the other attendees who were waiting
in line. He claimed that the owner breached their duty
of care by throwing the fighters out in the street, while
failing to move them away from the line or preventing
them from fighting in front of the nightclub. Leonardo
has also sued the security company, claiming that the
security guards did not do enough to protect him.

Source 7 A person who hits another person can be charged by the police with the crime of assault, and
may also be sued by the victim.
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Study tip
‘Distinguishing’
between two things
means you are
showing how they are
different. To do this,
you should use words
such as ‘whereas’,
‘on the other hand’,
‘in contrast’ or 'this
is different to’ when
pointing out their
differences.

@ Weblink
Australasian

Legal

Information

Institute
(AustLIl)
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UNIT 1

Remember and understand

1 Distinguish between criminal law and civil
law.

2 Name the parties in a criminal case and in
a civil case.

3 Provide two examples of crimes, and two
examples of civil law.

4 Could the police be involved in a civil
dispute? Explain your answer.

Examine and apply
5 Read the scenario ‘Long imprisonment
term imposed’.
a Identify the key words that indicate
this is a criminal case.
Describe the key facts of the case.
¢ Do you agree with the sentence given
in this case? Give reasons for your
answer.
6 Read the scenario ‘Jury finds Rebel Wilson
defamed'.
a Who was the plaintiff in this case, and
who was the defendant?
b What was the main issue in dispute in
this case?
¢ How was this dispute resolved?
d What was the outcome in this case,
and who decided the outcome?
e Conduct some research to find out why
it was the judge and not the jury who
awarded damages in this case.

THE PRESUMPTION OF INNOCENCE

f Do you agree with the outcome of the
case? Give reasons for your answer.

7 Collect four articles about criminal cases

or civil disputes. For each article, highlight
the key terms that identify the case as a
criminal or civil matter. Then prepare a short
summary of each article.

Create two scenarios that might give rise to
both a criminal case and a civil dispute.

Reflect and evaluate

9 Find a criminal judgment from the County

Court of Victoria that has been published

on the AustLII website this year. A link is

provided on your obook pro.

a How do you know this is a criminal
case?

b Who are the parties in this case?

¢ What were the charges? Did the
accused plead guilty?

d Describe the facts that gave rise to the
charges.

e What factors did the judge take into
account when sentencing the accused?

f What sentence was imposed on the
accused?

g Do you agree with the sentence? If not,
why not? What sentence would you
have imposed?
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Chapter Top assessment tips from Chapter 3

1 There are five characteristics of an effective law. You need to know all five of them,
and itis a good idea to have examples of laws that demonstrate each characteristic.

2 You are expected to be able to discuss the principles of justice. A discussion is a
multifaceted response that requires you to go beyond an explanation, and consider the
limitations, downsides or weaknesses of our legal system in achieving the principles
of justice. Use words such as ‘however’, ‘on the other hand” and "although’ to show the
reader you are discussing, instead of just explaining.

3 You are expected to be able to evaluate the effectiveness of laws. An evaluation in Legal
Studies requires you to look at strengths and weaknesses, and provide an overall
conclusion. Make sure you signpost your strengths, weaknesses and conclusion, using
sentence starters such as ‘One strength’, ‘One downside” and To conclude’.

Revision questions

The following questions have been arranged in order of difficulty, from low to high. It is
important to practise a range of questions, as assessment tasks are composed of a variety of
questions. A great way to identify the difficulty of the question is to look at the command term
(or terms) used in the question and the mark allocation. Work through these questions to
revise what you have learnt in this chapter.

Difficulty: low

1 Classify each of the following laws according to its source and type.
a The Crimes Act 1958 (Vic) makes dangerous driving causing death an offence.
b The sanction for common law kidnapping is set out in the Crimes Act 1958 (Vic).
¢ Vince is required to pay $50000 after being found liable under the common law tort
of negligence.
d InVictoria, the law regarding intentional murder is not defined in the Crimes Act 1958
(Vic) but by case law.
(4 marks)
Difficulty: medium

2 Explain how the use of a court hierarchy achieves the principle of fairness.
(4 marks)
Difficulty: high

3 Inan attempt to address the increasing risk of passive smoking (i.e. inhaling the cigarette
or cigar smoke of another person), a new law has been established in Victoria that makes
it an offence for a person to smoke anywhere, including in private houses and in their
cars. It was suggested that this law is consistent with people’s values and views, and that
it would help protect the community. The law is contained within an amending statute that
is not easily found online.

After a backlash from the community, the Victorian Parliament changed the law six
months later so that it only applies to people’s homes where children reside. The law was
changed without much media attention.

Evaluate the effectiveness of the new law relating to smoking.

(8 marks)
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Part 2 (25 marks)

2 You have been asked to write an article that is to be
published in a newsletter for Year é students. The
purpose of the article is to provide information about
parliament and the courts, and their relationship.
Write the newspaper article. You can use a variety
of multimedia tools if you wish. You will need to use

Practice assessment task

Before attempting this practice assessment task, re-read
the information at the beginning of this chapter about the
learning outcome, key knowledge and key skills.

Practice assessment task questions

Part 1 (25 marks)

appropriate language for Year 6 students. Your article
needs to include information about:

1 Collect two newspaper articles. One of the articles .
O . a therole of parliament and the courts
must relate to a criminal case, and one of the articles (5 marks)
must relate to a civil dispute. _
For each of the articles: b the main sources of law % o)
marks
a Identify and define the legal terms used in the S '
newspaper article. ¢ the Victorian court hierarchy, and one
(5 marks) reason for having a hierarchy of courts
(4 marks)
b Identify the crime that is alleged to have been _ ,
committed, or the area of civil law that is alleged to d two .features of the relat|ohsh|p between
have been breached. Explain how making that act parliament and courts, using examples
or omission a crime, or how that area of civil law, (6 marks]
aims to achieve social cohesion. e how a person could evaluate whether a law is
(8 marks) effective. At least two examples must be included.
¢ Inrelation to the article about a criminal case, (8 marks]
explain how the crime could also give rise to a Total: 50 marks
civil dispute.
(4 marks)
d Discuss the ability of the court to achieve the
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principle of fairness in one or both of the cases.
(8 marks])
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Chapter checklist @

Now that you have completed this chapter, reflect on your ability to understand the key knowledge from the Study
Design. If you feel you need some more practice, use the revision links to revisit the key knowledge.
Remember that you will also need to be able to draw on and understand the key skills outlined in the Study Design.

| | need some

Key knowledge understand more practice to Revision link
this understand this

e The role of individuals, laws and the legal system in

achieving social cohesion and protecting the rights I:l l:‘ Go baCk o
o Topic 3.1.
of individuals
e The principles of justice: fairness, equality and Go back to
access D D Topic 3.2.
e (Characteristics of an effective law, such as
. o . : Go back to
reflecting society’s values; is enforceable; is L—_' |:| .
: . Topic 3.3.
known: is clear and understood; and is stable
_ _ Go back to
An overview of the roles of the parliament D I:I et 3/,
Go back to
e Sources of law such as statute law |:| I:' ToieEd,
: Go back to
An overview of the roles of the courts I:l [:I et 25
Go back to
e Sources of law such as common law D I:‘ [T
e An overview of, and reasons for, the Victorian I:, I:l Go back to
court hierarchy Topic 3.5.
e An overview of the relationship between |:| l:‘ Go back to
parliament and the courts in law-making Topic 3.6.
. . Go back to
Types of law such as criminal law and civil law |:| |:| Topie 3.7,
e The distinction and relationship between criminal |:| l:‘ Go back to
law and civil law Topic 3.7.

Check your Student obook pro for these additional resources and more: @
Chapter 3 Revision notes Chapter summary Quizlet
Chapter review quiz Chapter 3 Chapter 3 Revise key legal terms

from this chapter.
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Chapter

Proving guilt

Source 1 The presunﬁptriéﬁiof innocence is a fundamental legal principle in our criminal justice system.
=\ This principle means thatan‘accused is entitled to be treated as not guilty until proven otherwise. This
chapter explores the presumption of innocence and other key concepts of criminal law.




Outcome

By the end of Unit 1 - Area of Study 2 (i.e. Chapters 4,

5 and 6, you should be able to explain the purposes and
key concepts of criminal law, and use legal reasoning to
argue the criminal culpability of an accused based on
actual and/or hypothetical scenarios.

Key knowledge

In the chapter, you will learn about:

e the purposes of criminal law

e the presumption of innocence

e key concepts of criminal law, including:
- the elements of a crime: actus reus and

mens rea

- strict liability
- the age of criminal responsibility
- the burden of proof
- the standard of proof

e types of crime, such as crimes against the person
and crimes against property

e the distinction between summary offences and
indictable offences

e possible participants in a crime such as
principal offenders and accessories.

Key skills
By the end of this chapter, you should be able to:

e define and use legal terminology

e research and analyse relevant information about
criminal law and offences

e distinguish between types of crime, and summary
and indictable offences, using examples

e explain the purposes and key concepts of
criminal law.

Key legal terms

accessory
who has committed a serious indictable offence (called the
principal offender) to avoid being apprehended, prosecuted,
convicted or punished

a person who does an act to help another person

Please note

First Nations readers are advised that this chapter
(and the resources that support it} may contain
the names, images, stories and voices of deceased
people.

accused a person charged with a criminal offence but who

has not been found guilty or pleaded guilty

actus reus a Latin term meaning ‘a guilty act’: the physical
element of a crime [i.e. the act itself]. See also mens rea

beyond reasonable doubt the standard of proof in criminal
cases. This requires the prosecution to prove there is no
reasonable doubt that the accused committed the offence

burden of proof the obligation (i.e. responsibility) of a party
to prove a case. The burden of proof usually rests with the
party who initiates the action (i.e. the plaintiff in a civil dispute
and the prosecution in a criminal case)

crime an act (i.e. undertaking an action) or omission

(i.e. failing to undertake an action) that is against an existing
law, harmful both to an individual and to society, and
punishable by law (by the state]

criminal law an area of law that defines behaviours and
conduct that are prohibited (i.e. crimes) and outlines sanctions
(i.e. penalties] for people who commit them

indictable offence a serious offence generally heard before
a judge and a jury in the County Court or the Supreme Court
of Victoria

mens rea a Latin term meaning ‘a guilty mind’: the mental
element of a crime (i.e. an awareness of the fact that the
conduct is criminal). See also actus reus

presumption of innocence
a crime to be presumed not guilty unless proven otherwise

the right of a person accused of

principal offender a person who has carried out the
actus reus (guilty act) and has therefore directly committed
the offence

standard of proof
be proved in court

the degree or extent to which a case must

strict liability where culpability or responsibility for
committing a crime can be established without having to prove
there was mens rea (i.e. a guilty mind)

summary offence a minor offence generally heard in the
Magistrates’ Court

Key legal cases
A list of the key legal cases discussed in this chapter is

provided on pages vi-vii of this student book.

Extracts from the VCE Legal Studies Study Design
(2024-2028) reproduced by permission, © VCAA

Check your Student obook pro for these digital resources @

and more:

Quizlet
Test your knowledge of key
legal terms in this chapter
by working individually or
in teams.

=8 Warm up!
Check what you know
about proving guilt before
you start.



criminal law

an area of law that
defines behaviours

and conduct that are
prohibited [i.e. crimes)
and outlines sanctions
(i.e. penalties) for people
who commit them

crime

an act (i.e. undertaking
an action) or omission
(i.e. failing to undertake
an action) that is
against an existing

law, harmful both to

an individual and to
society, and punishable
by law (by the state)

sanction

a penalty e.g. a fine
or prison sentence)
imposed by a court on
a person guilty of a
criminal offence

victimless crime

an offence that only
involves the offenderl(s)
and where no direct
harm is suffered by

a victim. The offence
also goes against what
society considers to
be acceptable and

can indirectly harm
individuals and the
wider community

fine

a sanction that requires
the offender to pay an
amount of money to the
state

imprisonment

a sanction that involves
removing the offender
from society for a stated
period of time and
placing them in prison
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Criminal law

Key knowledge

In this topic, you will learn about:
e the purposes of criminal law.
Laws help people live together in a harmonious way by establishing boundaries of acceptable behaviour. In
other words, laws help achieve social cohesion. Laws also establish individual rights, and protect society and
our safety. Criminal law specifically helps to achieve social cohesion and protect the community because it
defines and prohibits the types of behaviours and conduct that are unacceptable (referred to as crimes) and
outlines penalties (referred to as sanctions) for people who undertake these prohibited behaviours.

Whatis a crime?

Before looking at the purposes of criminal law, it is useful to know what a crime is. A crime is an act
(i.e. undertaking an action) or omission (i.e. failing to undertake an action) that is against an existing law,
harmful to an individual or to society, and punishable by law (by the state).

Against an existing law

For a person to commit a crime, they must undertake an action (or fail to undertake an action) that is
prohibited (i.e. not allowed) by a current law. The parliament and the courts establish laws that define
which actions (or inactions) are prohibited and are considered to be crimes. For example, in 2020, the
Victorian Parliament passed the Wage Theft Act 2020 (Vic) to establish the crime of wage theft. From July
2021, it became a crime for an employer in Victoria to underpay workers (or employees) deliberately
and dishonestly. An individual employer who is found guilty of wage theft may be ordered to pay a fine
of up to $230000 or spend up to 10 years in jail.

Harmful to an individual and to society

A criminal act or omission has an impact on both the victim and the wider community. Crimes can
impact a victim by causing physical, financial or psychological harm (or a combination of these). Crimes
can also negatively impact the whole of society by decreasing the community’s sense of wellbeing and
safety, and increasing the need for expensive resources such as the police, courts, prisons and hospitals.
A victimless crime is also harmful to society, even though the offender perceives their actions
to only cause harm to themselves. For example, while consuming illegal (or unlawful) drugs might be
considered a victimless crime, it impacts other individuals such as the offender’s family and friends.
Consuming illegal drugs can also impact the broader community by leading to an escalation in theft and
violent crimes, and by leading to an assumption in the community that this behaviour is acceptable.

Punishable by law

Crimes are punishable by the state. This means that a person who is guilty of committing a crime can have
a penalty (i.e. sanction) imposed on them. In Victoria, penalties for criminal offences are typically imposed
by the courts, but they can also be imposed by other authorities that are given the power to do so (e.g. local
councils, and VicRoads and Victoria Police for traffic offences). Examples of sanctions include a fine or
imprisonment.

UNIT1 THE PRESUMPTION OF INNOCENCE

OXFORD UNIVERSITY PRESS



Purposes of criminal law

Criminal law has several purposes. These include:

* Protecting individuals — Criminal law aims to protect individuals by establishing crimes and
processes to deal with people who commit these crimes. For example, laws that make murder,
theft, rape, arson and robberies crimes are aimed at protecting individuals from these types
of behaviours.

» Protecting property — Criminal law aims to protect privately owned and public property. This
includes protecting land and the environment, and personal goods. For example, it is an offence to
trespass on, or take without permission (i.e. steal), another person’s property.

» Protecting society — Criminal law aims to protect the community as a whole by setting standards
and making it clear what behaviour is not tolerated by the community and the legal system. This
helps to maintain public order and community safety. For example, laws prohibiting drug offences
and terrorism offences help to protect society.

» Protecting justice — Criminal law aims to promote justice by providing processes to deal with
offenders and to enforce the law. Having the state enforce criminal law helps prevent victims of
a crime, and their family and friends, from taking the law into their own hands and imposing their

own punishment on an offender.

Source 1 The purpose of the law is to maintain a peaceful society. Through agencies such as the police and the courts, criminal law
aims to protect individuals and their property, safeguard individuals’ rights, and maintain order.

e Posting a nasty or cruel comment about another
person on social media.

Remember and understand

1 Define the term ‘crime’. . o
4 Explain why the state (and not the victim) is

responsible for imposing a penalty (sanction) on a
person who commits a crime.

2 Describe three purposes of criminal law.

Examine and apply

3 Conduct some research about the following actions. Reflect and evaluate

Discuss with your class whether each of themisa crime 5 Conduct research online to help you complete the

under Victorian law. following questions.

a Keeping a wallet found in the street a Provide two examples of an act or omission that is
containing $10. a crime in one Australian state or territory but not in
Using your mobile phone in a Year 12 VCAA exam. another. Suggest reasons for the difference.

¢ Not using a designated crossing when walking b Provide one example of an act or omission that
across the road. is a crime in another country but not in Australia.

d Having an alcoholic drink at a licensed restaurant, Suggest reasons for the difference. Discuss whether
aged 17, in the company of your parents. you agree with the other country’s approach.
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presumption of
innocence

the right of a person
accused of a crime
to be presumed not
guilty unless proven
otherwise

beyond reasonable
doubt

the standard of proof
in criminal cases.
This requires the
prosecution to prove
there is no reasonable
doubt that the accused
committed the offence

standard of proof

the degree or extent to
which a case must be
proved in court

prosecution

the party that institutes
criminal proceedings
against an accused

on behalf of the state.
The prosecution team
includes the prosecutor

burden of proof

the obligation

(i.e. responsibility] of a
party to prove a case.
The burden of proof
usually rests with the
party who initiates the
action (i.e. the plaintiff
in a civil dispute and
the prosecution in a
criminal case)

prosecutor

the representative

of the prosecution

who is responsible for
conducting the criminal
case and appearing

in court

bail

the release of an
accused person from
custody on condition
that they will attend a
court hearing to answer
the charges
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The presumption of innocence

Key knowledge

In this topic, you will learn about:
e the presumption of innocence.
The presumption of innocence is one of the most important principles on which the criminal justice
system and the rule of law are based. It is a guarantee by the state to its citizens that if they are accused of

a crime they will be considered, and treated (as far as possible), as being not guilty until the charge has been
proved beyond reasonable doubt. This is why a person is called an accused until they are proven guilty.

Beyond reasonable doubt is the standard of proof (i.e. the level of proof) required for the
prosecution (i.e. the party that institutes criminal proceedings on behalf of the state) to succeed
in a case. In a criminal case, the prosecution is required to prove that the accused is guilty beyond
reasonable doubt, rather than the accused being required to prove their innocence. (Note that the term
‘accused’ is used to refer to someone who is accused of committing a crime, but has not been found
guilty. The term ‘offender’ is used to refer to someone who is found guilty or has pleaded guilty.)

[t is the responsibility of the magistrate (for minor crimes) and the jury (for serious crimes) to
impartially consider the strength of the evidence presented to the court and to decide whether an
accused is guilty beyond reasonable doubt.

The presumption of innocence is protected as a human right in the International Covenant on Civil
and Political Rights (1966), an international treaty that Australia has signed. It is also protected in the
Charter of Human Rights and Responsibilities Act 2006 (Vic), a Victorian statute that protects fundamental
human rights (this statute is also referred to as the ‘Human Rights Charter’ or the ‘Victorian Charter of
Human Rights).

How is the presumption of innocence protected?

The presumption of innocence is protected and upheld by a number of criminal principles and

processes. These are listed below.

* The burden of proof'in a criminal case is on the prosecution — this means the prosecution must
present evidence to the court to prove the guilt of the accused, rather than the accused being
required to prove their innocence.

* The standard of proof'in a criminal case must be met — to succeed in a criminal case, the
prosecutor is required to present sufficient evidence to the court to prove that the accused
is guilty beyond reasonable doubt. This is a high standard of proof compared to that in civil
disputes, where the party making the allegations (i.e. the plaintiff) is only required to prove that the
defendant is most likely (or on the balance of probabilities) responsible for the harm suffered.

» Police officers are required to reasonably believe a person has committed a crime before arresting
them — in essence, this means that the police must have a good reason to arrest a person.

* A person who has been arrested and charged has the right to apply for and be granted bail —
unless there are good reasons why they should be denied their freedom and be held in custody
while waiting for their court hearing.

* An accused has the right to legal representation in court — in some situations, where an accused
has been charged with a serious offence, the court can adjourn the trial until the accused has
obtained legal representation.

UNIT1 THE PRESUMPTION OF INNOCENCE
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* An accused has the right to silence — this means an accused does not need to answer any
questions, and is not required to give evidence in court, and this ‘silence’ is not to be interpreted as

a sign of their guilt.

» Asa general rule, the accused’s previous convictions cannot be revealed in court until the
sentencing process begins (i.e. after they have been found guilty). This is so that the person is not
‘presumed’ guilty because of things they have done in the past.

* A person who has been convicted, or found guilty, of a crime has the right to appeal.

While the presumption of innocence is a key feature of Australia’s criminal justice system, in some
circumstances, the application of the principle is limited. For example, in situations where an accused
has committed a serious and violent offence, their right to be treated as innocent until proven otherwise
may be limited to protect the community. The scenario below examines one way the law limits the

presumption of innocence in cases involving suspected terrorists.

Actual scenario

Counter-terrorism laws and the presumption

of innocence

From 2013 onwards, the Commonwealth Parliament introduced a number of counter-
terrorism laws to improve national security. However, these laws have been criticised

for reversing the burden of proof and limiting the presumption of innocence.

For example, in 2019 the Commonwealth Parliament passed the Counter-Terrorism
Legislation Amendment (2019 Measures No.1] Act 2019 (Cth) to make it more difficult for
individuals who have been previously charged with or convicted of a terrorism offence
(e.g. being a terrorist or supporting terrorist organisations) to be granted bail when

charged with another terrorism offence.

Under the 2019 law, any person who has previously been charged with or convicted of a
terrorism offence and who is charged with a new terrorism offence does not have the right
to apply for bail. This means that once such a person has been charged with a new terrorism
offence, they are automatically held in custody until their court hearing, unless they can prove
they are not a threat to the community. In effect, this reverses the burden of proof and, to
some extent, arguably treats the accused as being guilty until they can prove their innocence.

m Check your learning

Remember and understand

1 Define the ‘presumption of innocence’.

2 Describe three ways in which the presumption of
innocence is upheld in Australia’s criminal justice system.

Examine and apply
3 Read the scenario ‘Counter-terrorism laws and the
presumption of innocence’.

a Explain how the Counter-Terrorism Legislation
Amendment (2019 Measures No.1) Act 2019 (Cth) limits
the presumption of innocence.

OXFORD UNIVERSITY PRESS

b Asa class, discuss whether you believe the limit
placed on the presumption of innocence by this Act
is justified.

Reflect and evaluate

4 Explain whether you think the presumption of
innocence should be a key feature of the criminal justice
system. In your answer, consider the point of view of
society, the accused and the victim(s).
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Study tip

In assessment tasks,
when you are asked
questions about

the key concepts

of criminal law,
make sure you use
the correct legal
terminology, such as
mens rea, actus reus
and strict liability.

actus reus

a Latin term meaning
‘a guilty act’: the
physical element of a
crime (i.e. the act itself).
See also mens rea

mens rea

a Latin term meaning
‘a guilty mind': the
mental element

of a crime (i.e. an
awareness of the fact
that the conduct is
criminal). See also
actus reus

Did you know?

An accused does not
need to be a human
being. Companies can
also be charged with
crimes, such as taxation
fraud, wage theft or
failing to maintain a
safe workplace. This
is because companies
are considered to

be ‘entities’ that

are separate to the
directors and the
people who manage
the company.
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Key concepts of criminal law

Key knowledge
In this topic, you will learn about:

e key concepts of criminal law, including the elements of a crime: actus reus and mens rea,
strict liability, the age of criminal responsibility, the burden of proof and the standard of proof.

There are a number of key concepts in criminal law. These concepts include:
 the elements of a crime: actus reus and mens rea

* strict liability

* the age of criminal responsibility

* the burden of proof

» the standard of proof.

The elements of a crime: actus reus and mens rea

Generally, for a crime to have been committed, the following two elements of a crime need to exist at
the same time:
e actus reus— a Latin term meaning ‘guilty act’: the physical element of a crime. For a person to
be found guilty of committing a crime, the prosecution must prove the person physically did the
wrongful action (or inaction). For example, for a person to commit the offence of stalking, they must
have physically done something, such as contacted or followed the victim against their wishes, and
caused the victim to feel fear or be distressed. This may include stalking the victim on social media
* mens rea — a Latin term meaning ‘guilty mind’: the mental element of a crime. For a person to be
found guilty of committing a crime, the prosecution must also prove that the person knowingly or
intentionally committed the wrongful action (or inaction). Therefore, mens rea refers to the state
of mind of the accused at the time of the offending. For example, for a person to be convicted of
importing illegal drugs into Australia, the prosecution must prove the person knowingly or
intentionally brought the drugs into Australia. Other types of mens rea, in addition to ‘knowingly’
and ‘intentionally,” include maliciously, recklessly, negligently and wilfully.

actus reus
(a guilty act)

mens rea

(a guilty mind) — crime

Source 1 There are two elements of a crime: actus reus and mens rea.

The following scenario demonstrates the elements of actus reus and mens rea, and how they need to
exist at the same time for a crime to be committed.

Hypothetical scenario

Houli, a 21-year-old university student, took a laptop belonging to another student, Dee,
without Dee’s knowledge.

Under section 72 of the Crimes Act 1958 (Vic), for a person to be found guilty of
theft, they must dishonestly appropriate (i.e. take] property belonging to another with
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the intention of permanently depriving the other of it. This means that for Houli to be
found guilty of theft, he must have appropriated (taken) Dee’s property (actus reus),
and done so dishonestly, with the intention of permanently depriving Dee of the laptop
(mens rea).
Houli could not be found guilty of theft if he had taken Dee’s laptop (actus reus) but had no
intention, at the time of taking it, to deprive Dee of the laptop permanently (mens rea). That
is, if Houli borrowed the laptop with the intention of returning it to Dee, he cannot be found
guilty of theft. In this instance, Houli committed the guilty
act of keeping someone’s property, but did not have the |
necessary guilty mind at the time to be found guilty of theft.
To summarise, there are two elements of the
crime of theft. Below, the mens rea (guilty mind: the
mental element) for the crime is highlighted in orange
to distinguish it from the actus reus (guilty act: the
physical element), which is highlighted in blue.

Definition of theft:

A person ... dishonestly appropriates property
belonging to another with the intention to
permanently deprive the other of it.

That is, a person ...

e dishonestly (mens real

e appropriates property (actus reus)

* belonging to another

e with the intention to permanently deprive the other
of it [mens real.

Source 2 There are two elements
of the crime of theft.

Many defences raised by accused persons are made on the basis that they were incapable of forming
the intention to commit a crime (i.e. no guilty mind or mens rea existed) at the time of committing the
wrongful action (or inaction). For example, an accused who was suffering from a mental impairment or
was having an epileptic seizure while undertaking an unlawful action is not guilty of a crime because
there is no mens rea. That is, the person was likely acting involuntarily, or had little understanding of the
nature of their actions, at the time they committed the act.

Strict liability

While generally, for a crime to have been committed, the two elements of a crime — actus reus and mens

rea — must both be present, this does not apply to crimes of strict liability. strict liability

Crimes of strict liability are offences that do not have a mental element. That is, they do not have the Z)Vrhferspzuntsp‘vabibl'ilt';yfor

requirement of mens rea (a guilty mind). This means that for strict liability crimes, the prosecution is not committing a crime can
required to prove that the accused had the intention to commit the crime. To establish that the accused Ezveljtgaf:‘;?;de\?’::ém
is guilty, the prosecution is only required to prove that the accused committed the wrongful action (or was mens rea li.e. a
inaction) (i.e. the actus reus). guilty mind)

Many strict liability crimes are summary offences (see Topic 4.4). Strict liability crimes include
consuming intoxicating liquor (alcohol) while driving, fare evasion on public transport, and failing to
display ‘P plates’ when driving on a probationary driver licence.

For some strict liability crimes, the accused may argue, in their defence, that the crime was
committed due to a reasonable or honest mistake of fact.
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The age of criminal responsibility

The age of criminal responsibility is the minimum age a person must be to be charged with committing
a crime.

Some people may not be held responsible for committing a crime because they are considered to
be too young to form the intention (mens rea) to commit a crime. Whether a person can be charged with
committing an offence depends on their age:

doli incapax * A person under 10 years of age cannot be charged with a crime.
a Latin term meaning
‘incapable of evil'.

Refers to the principle that the child knew, at the time of the crime, that their actions were wrong. This is known as
in Victoria that a child
aged between 10 and
13 years is presumed to of committing an action with criminal intent) depends on factors such as the child’s age, upbringing,

» A person aged between 10 and 13 years can be charged with a crime if the prosecution can prove
rebutting the legal principle of doli incapax. Whether a child is do/i incapax (i.e. considered incapable

be incapable of forming maturity, prior criminal history, and what the child said and did before, during and after committing
mens rea (a guilty mind)

because they do not
have the intellectual or child has the intellectual or moral capacity to know their actions are criminally wrong.
moral capacity to know . . . . . .
the difference between A person aged 14 years or older is considered to be criminally liable for their actions and can be

right and wrong charged with committing a crime.

the crime. Medical and psychological assessments can be undertaken to help determine whether a

!“.—L

A child under 10 years of age A child 10 to 13 years of age A child 14 years of age or older
e cannot be charged with a crime. e can be charged with a crime if the e can be charged with a crime.
prosecution proves the child knew
their actions were wrong at the
time of the crime.

Source 3 The age of criminal responsibility

The legal principle of doli incapax is examined in the scenario below.

Actual scenario

High Court doli incapax ruling

In 2014, a man in his early twenties referred to as RP (a pseudonym) was found guilty in

fha”’le g and the New South Wales District Court of three sexual assault-related offences committed
e supervised an a o o

conditi’?)nalretease of when he was 11 years old. The victim was his younger brother and the attacks occurred
a prisoner after the when the boys were not supervised by an adult. RP was sentenced to two years and

minimum period of
imprisonment has been

served On appeal to the New South Wales Court of Criminal Appeal, RP’s lawyer argued that
RP was doli incapax when he committed the offences. In its ruling, while the Court agreed

five months in prison, with a non-parole period of 10 months.
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that RP was doli incapax at the time of one of the offences, it upheld the convictions for the
two other sexual assault charges. RP’s lawyer appealed to the High Court.

The High Court summarised the concept of doli incapax as ‘the view that a child aged
under 14 years is not sufficiently intellectually and morally developed to appreciate the
difference between right and wrong and thus lacks the capacity for mens rea’.

The prosecution argued that RP’s actions showed he knew that what he was doing
was wrong. They argued that RP stopped a sexual act when he heard an adult nearby,
held his brother so he could not draw attention to the situation, and then warned him not
to tell. The High Court also heard other evidence about RP’s ‘very low intelligence’, poor
educational pathways, and dysfunctional upbringing. Also, RP was possibly a victim of
sexual assault and had previously been exposed to violence.

The High Court allowed the appeal. In its judgment, the Court noted that the prosecution
provided little evidence, other than the circumstances of the offence, to disprove doli
incapax. There was no evidence of RP’s moral development or that the boy understood his
actions were wrong. It was not enough to show that RP knew the behaviour was rude or
naughty. The High Court said it could not be assumed that the boy understood that hurting
his younger brother was a serious moral wrong. The High Court acquitted RP of the crimes.

RP v The Queen [2016] HCA 53 (21 December 2016)

Over recent years, the Commonwealth, state and territory governments have faced increasing
pressure from a range of legal and human rights organisations to raise the age of criminal responsibility
from 10 to 14 years. Although the criminal age of responsibility in Australia is 10 years old, the scenario
below demonstrates that not all Australians are happy with that age and would like it to be raised.

Actual scenario

Raise the age pressures

In November 2018, a working group (consisting of policy officers from the Commonwealth
Government and each of the state and territory governments) was established to examine
whether the age of criminal responsibility should be increased from 10 years of age in
Australia. As part of its investigations, the working group examined the criminal justice
systems in each Australian state and territory. It also considered more than 90 submissions
from interested parties, including legal, human rights and community organisations.

In December 2022, a draft report (which had been written in 2020) was made public.
The report, although not final and not endorsed, recommended that the Commonwealth,
state and territory governments raise the minimum age of criminal responsibility to 14
years of age, without exception. In short, the report acknowledged evidence relating
to the brain development of children that shows young people aged under 14 years
are unlikely to understand the impact of their actions, or to have the maturity to be
considered criminally responsible for their actions.

In late 2022, the Northern Territory Government passed a law to raise the minimum age
of criminal responsibility to 12 years. Other state governments, including the Tasmanian
and Australian Capital Territory Governments, announced they would introduce legislation
to raise the age of criminal responsibility from 10 to 14 years over the coming years.

In April 2023, the Victorian Premier, Daniel Andrews, announced that the Victorian
Government would increase the age of criminal responsibility in Victoria from 10 to 12 years
in 2024, with a further increase from 12 to 14 years in 2027 (with exceptions for certain
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Did you know?

According to research
conducted by the
Australian Institute

of Criminology, on an
average night (between
1 Apriland 30 June
2022), 44 young people
aged between 10 and 13
years were held in youth
detention in Australia.
In July 2022, more
than 211 000 people,
including over 65 700
Victorians, signed an
online petition (called
#raisetheage) to show
their support for
increasing the age of
criminal responsibility
from 10 to at least

14 years of age.

87



88

serious offences). This decision reflects the view that rather than criminalising the actions
of children aged under 14 years, it is more appropriate to address the reasons why some
children have dealings with the criminal justice system, and put systems in place to help
children understand the consequences of their behaviours.

While many individuals and organisations support ‘raising the age’, others do not.
Some point to the requirement for the prosecution to show that a child aged between
10 and 13 years does have the intellectual and mental capacity to understand their
actions were criminally wrong before they can be found guilty of a crime, and argue that
this protects both child offenders and victims of crime. Some suggest that rather than
raising the age, the government should aim to ensure that no young people aged under
14 years are held in detention for their actions.

Juvenile justice
Minimum age of criminal responsibility, years, November 2019

W No minimum age M 7-9 10-11 12-13 W 14-15 W16 No data

Source: Child Rights International Network

Source 4 The minimum age of criminal responsibility around the world

The burden of proof

The burden of proof (also known as the onus of proof) is the responsibility to prove the allegations made
in a case. In general, the burden of proof is held by the person or party who initiates the case or brings it
to court. This means, in a criminal case, that the burden of proof is held by the prosecution. That is, the
prosecution must present sufficient evidence to prove the guilt of the accused (beyond reasonable doubt).

As described in Topic 4.2, the burden of proof upholds the presumption of innocence because it
requires the prosecution to prove the guilt of the accused, rather than the accused being required to
prove their innocence.

In some circumstances in criminal cases, the burden of proof can be reversed. This means the
accused has the responsibility of proving something in the case. For example, in cases where drugs
have been found on the accused’s property, the accused is assumed to be guilty of drug possession
unless they can prove that the drugs were not in their possession. Likewise, in cases where the accused
is pleading a certain defence (e.g. that they had a mental impairment at the time of committing the
offence) the accused has the responsibility to prove that defence.

UNIT1 THE PRESUMPTION OF INNOCENCE OXFORD UNIVERSITY PRESS
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The standard of proof

The standard of proof is the strength of evidence needed to prove a legal case. In criminal law, the

prosecution must prove the case beyond reasonable doubt.

A reasonable doubt must be sensible and realistic, and not one that is imaginary or fanciful or an
unrealistic possibility. It is not enough that the accused is probably guilty or very likely to be guilty.

m Check your learning

Remember and understand

1 Identify and explain the two elements of a crime.
2 Distinguish between the burden of proof and the
standard of proof in a criminal case.

Examine and apply

3 ‘The offence of supplying alcohol to young people aged
under 18 years on licensed premises is a strict liability
offence.’” Explain what this statement means.

4 Do you think that parliament should be allowed to
create crimes of strict liability? Justify your response.

5 Read the scenario ‘High Court doli incapax ruling’.

a What did the prosecution need to prove for RP to
be found guilty?

IVERSITY PRESS

b

(¢

How did the High Court summarise the criminal law
principle of doli incapax?
Why was RP acquitted of the crimes?

Reflect and evaluate

6 Read the scenario Raise the age pressures’.

a

b

Describe the age of criminal responsibility

in Victoria.

Suggest two reasons why the age of criminal
responsibility is being raised in Victoria.

Form small groups and discuss whether or not the
age of criminal responsibility should be raised in
Victoria. Prepare a summary of your discussions.

Source 5 For a person tobe
found guilty of committing a
crime, the prosecution must
prove the person physically
undertook the wrongful action.




Weblink
Crime
Statistics
Agency

crime statistics
information (i.e. data)
collected by authorities
(e.g. the police) and
analysed to track

the level of crime

or offending in the
community. Crime
statistics also track
the types and levels
of sentences given to
convicted offenders
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Types of crime

Key knowledge &)
In this topic, you will learn about:

e types of crime such as crimes against the person and crimes against property.

There are many different types of crime. Crimes can be classified according to:

» the social purpose (or nature) of the offence

» the type of offender or victim

» the seriousness of the offence.

The social purpose (or nature) of the offence

Classifying a crime according to its social purpose (or nature) means categorising the crime according
to whether it involved a wrongful action (or inaction) against a person, property, the wellbeing of society
as a whole, or even the criminal justice system itself.

This type of classification is popular with law enforcement agencies (e.g. Victoria Police),
government departments (e.g. the Australian Bureau of Statistics) and independent organisations
that track the level of crime in our community. One independent organisation that classifies crimes
according to their social purpose (or nature) is the Crime Statistics Agency, which is responsible for
processing, analysing and publishing Victorian crime statistics. This agency classifies crimes into six
broad divisions or categories. These divisions, together with some examples of the types of crimes
included in each one, are listed in Source 1.

S : Examples of the types of crimes included
Divisions of crime . S
in this division

Division A: Crimes against the person Homicide (e.g. murder and manslaughter],

(i.e. protecting individuals) assault, sexual offences, dangerous and
negligent acts endangering people, stalking,
harassment and threatening behaviour

Division B: Property and deception offences
i.e. protecting property)

Arson, property damage, burglary or breaking
and entering, theft, deception and bribery

Division C: Drug offences (i.e. protecting
society)

Dealing and trafficking drugs, manufacturing
drugs, drug use and drug possession

Division D: Public order and security offences
(i.e. maintaining public order and security)

Weapons and explosives offences, public
security offences [e.g. terrorism offences),
and disorderly and offensive conduct

Perjury [i.e. giving false evidence under oath)
and contempt of court

Division E: Justice procedures offences
(i.e. protecting justice and the rule of law)

Regulatory driving offences (e.g. drink-
driving, dangerous driving and driving
under the influence of drugs or alcohol] and
transport regulation offences (e.g. travelling
without a valid ticket)

Division F: Other offences (i.e. protecting
rights and cultures, and improving society)

Source 1 The divisions of crime, as classified by the Crime Statistics Agency
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Source 2 Aggravated carjacking [i.e. Source 3 Arson is classified as a crime Source 4 Drink-driving is classified as a
carjacking involving a weapon or that against property, or property offence. regulatory driving offence.

results in a person’s injury) is classified

as a crime against the person.

The type of offender or victim

When criminal offences are committed by, or impact, a specific social group, these offences gain the
attention of the media, law enforcement agencies, government and the general community. As a result,
the illegal behaviour is often labelled as a specific category of crime that needs to be monitored and
addressed. Some classifications of crime according to the type of offender or victim include:

* cyber-crime

* prejudice motivated crime

* organised crime

* juvenile crime

* white-collar crime.

Cyber-crime

Cyber-crimes (also known as e-crimes) are criminal offences that are committed using computers cyber-crime
a criminal offence

in which the use
creation of malicious software (e.g. malware and viruses), and ‘computer hacking’ to dishonestly gain of computers

or information
communication
technologies (ICT) is an
essential and central
part of the offending

or other electronic systems and devices. Common examples of cyber-crime include online fraud, the

personal financial data.

Source 5 Cyber-crimes are criminal offences that are committed using computers or
similar devices.
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prejudice motivated
crime

a criminal offence
motivated by prejudice,
intolerance and bias
towards the victim
(e.g. because of their
race, religion, sex, age,
or sexual or gender
identity)

community correction
order (CCO)

a flexible, non-custodial
sanction [one that

does not involve a
prison sentence) that
the offender serves in
the community, with
conditions attached to
the order

guilty plea

when an offender
formally admits

guilt which is then
considered by the court
when sentencing

bill

a proposed law that
has been presented
to parliament to
become law. A bill
becomes an Act of
Parliament once it
has passed through all
the formal stages of
law-making (including
royal assent)

organised crime

a criminal offence
undertakenina
planned and ongoing
manner by organised
syndicates or gangs
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Prejudice motivated crime

Prejudice motivated crimes (sometimes referred to as hate crimes) are criminal offences motivated
by prejudice, intolerance and bias towards another person or group based on a personal characteristic
(e.g. a person’s race, religion, sex, age, or sexual or gender identity). Prejudice motivated crimes, including
racial and religious vilification, can not only have a devastating impact on individual victims, but can also
increase feelings of insecurity and fear within the wider community.

The following scenario, in which a man was sentenced for public nuisance, discusses prejudice
motivated crime.

Actual scenario

Victorian man sentenced for ‘vile" behaviour

In August 2022, a 29-year-old Victorian man pleaded guilty to the charge of public
nuisance after he and another man stuck more than 50 Nazi ‘'swastika’ stickers
throughout the Melbourne suburb of Caulfield, which has a large Jewish community.
The offender was sentenced to an 18-month community correction order (requiring him
to undertake 200 hours of community service and not reoffend). During sentencing, the
presiding magistrate commented that the offending was ‘one of the most disgusting, vile,
repugnant acts of anti-Semitism and racial behaviour’ that he had ever seen and, had it
not been for the offender’s guilty plea, he would have been sentenced to imprisonment.

The offender was charged one day after the Victorian Government introduced a bill [i.e.
a proposed law] into the Victorian Parliament to ban the general public display of symbols
of Nazi ideology, such as the Nazi ‘swastika' [more correctly called the Hakenkreuz). These
are commonly accepted as being highly offensive and harmful symbols of racism and
hatred. Under the new law, which was passed by the Victorian Parliament in June 2022, a
person found guilty of displaying symbols of Nazi ideology can be fined up to approximately
$23000 and/or sentenced to a maximum 12 months’ imprisonment.

Organised crime

Organised crime refers to criminal offences undertaken in a planned and ongoing manner by
organised criminal syndicates or gangs. Organised crime often involves illegal activities such as drug
manufacturing and trafficking, money laundering, the sale of illegal firearms, and illegal prostitution and
gambling, as illustrated in the scenario below. These criminal syndicates have their own rules, leadership
structures and members, and may operate within a specific neighbourhood or country, or internationally.

Actual scenario

Drugs imported by criminal gang members

Two farmers from Griffith in New South Wales, Pasquale (‘Pat’) Barbaro and Saverio
Zirilli, were convicted of attempting to import 4.4 tonnes of ecstasy (approximately

15 million pills) in cans of Italian peeled tomatoes in 2008. Barbaro and Zirilli pleaded
guilty to three drug offences in the Supreme Court of Victoria. The two conspired to
import the drugs, from Italy into Melbourne, with at least six other men. The estimated
street value of the drugs was $122 million. At the time, it was the largest amount of
ecstasy ever seized in Australia.

UNIT1 THE PRESUMPTION OF INNOCENCE
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The Court heard that Barbaro was the
head of a criminal gang and Zirilli was
his ‘right-hand man’. The Supreme Court
judge commented that the money used
to pay for the drug deal indicated that the
gang had connections to an international
crime organisation. Barbaro was
sentenced to life imprisonment with
a non-parole period of 30 years and
Zirilli was sentenced to 26 years'
imprisonment with a non-parole period
of 18 years. Their co-offenders were
convicted in separate trials, and are also
serving lengthy prison sentences.

Both Barbaro and Zirilli
unsuccessfully appealed the severity of

Australian

TOMS

Service

their sentences to the Victorian Court
of Appeal and then the High Court of
Australia.

In 2019, evidence was presented to a
special government inquiry (the Royal
Commission into the Management
of Police Informants) that suggested

Source 6 In 2008, ecstasy was discovered in what
appeared to be cans of peeled tomatoes from ltaly.

Victoria Police used information secretly provided to them by a police informant (criminal
defence barrister Nicola Gobbo, also known as ‘Lawyer X'] to assist their investigation
and prosecution of Barbaro and Zirilli. As a result, Barbaro, Zirilli and their co-offenders
lodged applications to appeal against their convictions on the basis that they did not
receive fair trials because their lawyer (Gobbo) provided crucial information to the police,
without their knowledge or permission, which assisted their prosecution. In 2021 and
2022, the Victorian Court of Appeal made decisions on legal issues related to Barbaro
and Zirilli's applications, but as of July 2023, the appeal process was still in progress and
the two men remain in prison.

DPP [Cth) v Barbaro & Zirilli [2012] VSC 47
(23 February 2012)

Juvenile crime

Juvenile crimes are criminal offences undertaken by young people aged between 10 and 18 years.
Common juvenile crimes include fare evasion, assault, property damage (e.g. graffiti, vandalism) and
theft (e.g. shoplifting, theft of a bicycle, or theft of a motor vehicle).

White-collar crime

White-collar crimes are criminal offences undertaken by people who work in government, in
businesses or in the corporate world. These people, who are often well paid and hold trusted positions
of employment, use their position and/or influence to gain financial advantage. Common white-collar
crimes include theft, fraud, tax evasion and investment scams.

CHAPTER 4 PROVING GUILT
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Royal Commission
the highest form of
inquiry into matters
of public concern and
importance. Royal
commissions are
established by the
government and are
given wide powers to
investigate and report
on an important matter
of public concern

barrister

an independent lawyer
with specialist skills
in dispute resolution
and advocacy who is
engaged on behalf of
a party (usually by the
solicitor). In Victoria,
the legal profession

is divided into two
branches: solicitors and
barristers

juvenile crime

a criminal offence
undertaken by a young
person aged between
10 and 18 years

white-collar crime
a criminal offence
undertaken by
people who work

in government, in
businesses or in the
corporate world
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indictable offence

a serious offence
generally heard before
ajudge and ajuryin
the County Court

or Supreme Court

of Victoria

summary offence

a minor offence
generally heard in

the Magistrates” Court
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The seriousness of the offence

Crimes can also be classified according to the seriousness of the offence. Crimes are either:

indictable offences — serious crimes generally heard and determined in the higher courts (i.e. the

County Court and Supreme Court) before a judge and jury, or

summary offences — minor crimes heard and determined in the Magistrates” Court by a magistrate.

More information about summary and indictable offences is provided in Topic 4.5.

UNIT 1

The following scenario provides an example of a person who was charged with both summary and
indictable offences.

Actual scenario

Anti-lockdown protester jailed

In June 2022, a County Court judge sentenced a 42-year-old man to 26 months and 14 days in
prison (with a minimum non-parole period of 20 months) after he pleaded guilty to one charge
of assaulting an emergency worker on duty, one charge of knowingly possessing an explosive
substance for unlawful object (or means) and one charge of recklessly causing injury. Under
the Crimes Act 1958 (Vic), each of these three indictable offences has a maximum penalty

of five years’ imprisonment. The offender also pleaded guilty to nine summary offences,
including one charge of cruelty to an animal and four charges of possessing a prohibited
weapon, and gave consent for these charges to be dealt with by the County Court.

The charges arose following the offender’s attendance at two anti-lockdown protests
in Melbourne during the 2020-2021 COVID-19 pandemic: one in October 2020 and the
otherin July 2021.

During the October 2020 protest, the offender and approximately 2000 other
protesters breached Victorian Government lockdown restrictions (which banned people
from gathering together in groups of more than 10 people and required social distancing

Source 7 A number of people were arrested at anti-lockdown protests that took place in
Melbourne during the 2020-21 COVID-19 pandemic.
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of 1.5 metres). The offender pushed through a roadblock that had been established by
the police to prevent the protesters” movements, and became involved in a struggle with
a police officer. During the struggle, the offender yelled obscene language at the police
officer and pulled the officer’s cap from his head. Moments later the offender used a
flagpole to strike a police horse. The incidents were captured on police body cameras.

Approximately three weeks after the protest, police investigators arrested the
offender and searched his home. Various items were seized, including an extendable
baton, two flick-knives, cans of capsicum spray and a number of firecrackers.

During the second protest in July 2021, which was attended by approximately 3000
protesters, the offender injured one police officer, and endangered the safety of others, by
throwing an orange bollard into the air.

During the plea hearing (which is a hearing where the judge or magistrate hears from
the parties about the relevant factors that should be considered when sentencing the
offender), the Court heard that while the offender had a number of previous convictions,
and had served time in prison, he also had a solid employment history, and lived with -
and assisted with the care of - his brother. The offender had also undertaken voluntary
work within the community for a number of years.

DPP v Basic [2022] VCC 920 (21 June 2022)

4 Read the scenario ‘Drugs imported by criminal gang
members’.

Remember and understand

1 Describe the role of the Crime Statistics Agency. ) o
a What aspects of this case indicate that Barbaro and

2 Classify the following crimes according to the social e . . .
y & & Zirilli's actions are examples of organised crime?

purpose (or nature) of the offence: )
b Classify the offences committed in this case

according to their social purpose (or nature), the
type of offender or victim, and the seriousness of
the offence.

murder

drug trafficking

home invasion

possessing a prohibited weapon 5 Read the scenario ‘Anti-lockdown protester jailed’.

fare evasion a The offender was charged with nine offences.

swearing in public. Identify five of these offences and classify
each offence according to its social purpose (or

nature) and the seriousness of the offence. Justify

0 o 0 T o

Examine and apply

3 Read the scenario ‘Victorian man sentenced for “vile” your choices.

behaviour'. b With reference to the case, distinguish between the

a Classify the crime committed by the offender in this two elements of a crime.
case according to its social purpose (or nature). ¢ Suggest one way the presumption of innocence

b Classify the criminal offence of intentionally displaying may have been upheld in this case.
a symbol of Nazi ideology according to the type of d Based on the facts provided, discuss whether you
offender or victim and the seriousness of the offence. agree with the sentence imposed on the offender.

¢ In early 2023, the Victorian Government said it would 6 Research a recent legal case and classify the type of
seek to ban people from using the Nazi salute. In a crime committed according to its social purpose (or
small group, discuss whether you think the government nature) (according to the divisions used by the Crime
should do this. In your discussions, consider the Statistics Agency), the type of offender or victim, and
characteristics of an effective law (see Topic 3.3). the seriousness of the offence. Justify your selections.
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Summary offences and indictable
- offences

Key knowledge

In this topic, you will learn about:
e the distinction between summary offences and indictable offences.

Study tip

.................... As you have already explored in this chapter, there are two types of offences: summary offences and

You are required to indictable offences. The criminal justice system uses different procedures when it deals with summary
distinguish between

summary offences
and indictable
offences using

examples. ‘Distinguish’ Summary Offences

means to identify

offences (minor crimes) as opposed to indictable offences (serious crimes).

differences between Summary offences are minor criminal offences generally heard in the Magistrates’ Court. They are less
Cozceptsv featUFTeS serious types of crime. Summary offences include drink-driving, disorderly conduct, and minor assaults.
ana processes. 10 . . .

distinguish between Many summary offences are contained in the Summary Offences Act 1966 (Vic), but there are

these two types of many other summary offences listed in various other Victorian statutes and regulations. Most crimes

offences, use words
and phrases such

as ‘on the other To hear a case summarily means to hear it without a jury. Therefore, summary offences are
hand’, ‘whereas’, ‘in
contrast” and 'this is
different from". those used for indictable offences.

committed in Victoria are summary offences.

determined by a magistrate. The court procedures used for summary offences are less complex than

Indictable offences

Indictable offences are serious criminal offences generally heard by a judge (and a jury if the accused
pleads not guilty) in the County Court or the Supreme Court of Victoria. Indictable offences include
homicide offences (murder and manslaughter), culpable driving causing death, and rape. As a general rule,
an offence in the Crimes Act 1958 (Vic) is an indictable offence unless the Act states it is a summary offence.

Source 2 Carjacking is an indictable offence.
is a summary offence.
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Indictable offences heard summarily

The law allows some indictable offences to be heard and determined summarily. This means some
indictable offences can be heard and determined as if they are minor offences in the Magistrates’ Court by
a magistrate, instead of in the County Court or the Supreme Court of Victoria by a judge and jury.

An indictable offence cannot be heard summarily in the Magistrates” Court:

» ifit is punishable by more than 10 years’ imprisonment or a fine greater than 1200 penalty units

(which is approximately $230000), and
» without the consent of the accused.

An accused may choose to have their charges heard
summarily because a summary hearing is often
quicker and cheaper than a trial. In addition, an
accused may receive a lesser punishment because
the maximum term of imprisonment a magistrate
can impose is capped at no more than two years
for a single offence and five years for multiple
offences.

The indictable offences that can be heard and
determined summarily are listed in the Criminal
Procedure Act 2009 (Vic). Examples of these types of
crimes include less serious assaults, causing criminal
damage worth less than $100 000, theft of less than
$100000, and computer offences such as
unauthorised access.

Source 3 Causing criminal damage worth less
than $100000 is an indictable offence that can be
heard summarily.

The distinction between summary offences, indictable offences, and indictable offences heard
summiarily is outlined in Source 4.

Type of offence

Summary e Minor crimes
offences e Generally heard in the Magistrates’ Court
e The final hearing, at which both parties put their case before the court,
is known as a hearing
e A magistrate determines whether the person charged with a crime is guilty

Distinguishing features

Indictable e Serious crimes
offences e Tried in the County Court or Supreme Court
e The final hearing, at which both parties put their case before the court,
is known as a trial
e When an accused pleads not guilty, a jury determines the verdict
(i.e. whether or not the accused is guilty beyond reasonable doubt]

Indictable e Serious crimes that may be heard summarily (i.e. without a jury)
offences heard e Heard in the Magistrates Court if the court determines it is appropriate
summarily and the accused consents

e A magistrate determines whether the person charged with a crime is guilty

Source 4 The distinction between summary offences, indictable offences, and indictable offences
heard summarily
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indictable offence
heard and determined
summarily

a serious offence

that is dealt with as

a summary offence

if the court and the
accused agree

penalty unit

a measurement used to
calculate the amount of
a fine. The government
can change the value
of a penalty unit to
increase the amount

of a fine
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Check your learning R

d growing a commercial quantity of
marijuana

Remember and understand

1 Describe three differences between

. ing a firearm to resist arr
summary offences and indictable offences. & USRI Se e1iiEs]

2 a Using an example, explain what is f drink-driving

meant by the term ‘indictable offence
heard summarily’. 4 Indicate whether the following statements

are correct. Justify your choice.

g home invasion.

b Identify two conditions that must be

satisfied before an indictable offence can a The County Court generally hears all
be heard summarily. offences.
b The Magistrates” Court can only hear
Examine and apply summary offences.
= _ 3 Classify the following crimes as a summary ¢ Allindictable offences heard in the County
w \éve.blmkA o offence, an indictable offence, or an Court are determined by a judge alone.
[Vf'g’es : indictable offence heard summarily, You will
need to access the Crimes Act 1958 (Vic), Reflect and evaluate
including Schedule 2 of that Act: 5 Explain whether you think it is appropriate
a criminal damage of property worth that some indictable offences can be heard
$80000 as if they were summary offences. Consider
b sexual exposure the perspectives of the accused, the

prosecution and the victim, as well as issues

¢ using offensive language in public
such as court resources.

Source 5 Murder is an indictable offence, which means it is a serious offence tried in the Supreme Court.
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principal offender

a person who has
carried out the actus
reus (guilty act) and
has therefore directly
committed the offence

accessory
a person who does an
act to help another
person who has
committed a serious
indictable offence
(called the principal
offender) to avoid
being apprehended,
prosecuted, convicted
or punished

OXFORD UNIVERSITY PRESS

Possible participants in a crime

Key knowledge

In this topic, you will learn about:

e possible participants in a crime such as principal offenders and accessories.
A crime can involve more than one offender. For example, one person may plan and organise a theft
while another person may carry out the unlawful act of taking the goods. Both people are involved in
the crime in different ways. The two main participants in a crime, which are explored below, are the
principal offender and the accessory.

Principal offender
A principal offender is a person who commits an offence and has carried out the actus reus (the act or
omission that constitutes a crime).

Any person who is involved in a crime is also considered to be a principal offender. This includes any
person who intentionally assists, encourages or directs another person to commit a crime. What it means
to be ‘involved in a crime’ — as defined in section 323 of the Crimes Act 1958 (Vic) — is outlined in Source 1.

Participants in a crime

A person is ‘involved in” a crime when they ...

intentionally assist, encourage or direct
another person to commit a crime

make an agreement with another person to
commit a crime together

intentionally assist, encourage or direct another
person to commit a crime knowing it is highly
likely that anothercrime may be the result

make an agreement with another person to
commit a crime together knowing it is highly
likely that another crime may be the result

Source 1 Participants involved in a crime are treated as principal offenders.

In simple terms, a person will be involved in a crime if they assist with the planning of a crime or
encourage another person to commit a crime. A person involved in a crime can be found guilty whether
or not other participants (including the principal offender who undertook the wrongful action) have also
been prosecuted or convicted.

Accessory

An accessory is a person who, without lawful excuse, assists a principal offender after a crime has been
committed. This assistance includes helping the principal offender avoid being arrested, prosecuted,
convicted or punished for the crime.

To be an accessory, a person must believe or know that the offender has committed a serious
indictable offence (i.e. an indictable offence punishable by five years or more in prison). An accessory
can be found guilty of an offence regardless of whether the principal offender is found guilty.

CHAPTER 4 PROVING GUILT
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Source 2 illustrates the different participants in a crime. The man who is robbing the store owner is a
principal offender. His friend, who has helped organise the robbery and is driving the getaway car, is also
considered to be a principal offender. The friend who owns the house where the principal offenders
are hiding and who is intentionally helping the principal offenders avoid being arrested by the police is
an accessory.

Source 2 Types of participants in a crime

m Check your learning /|

c Eleanor and her sister, Michaela,
agree to go ‘shopping’ so they can
steal clothing. Eleanor is present when
Michaela stuffs a shirt into her bag.
Eleanor does not discourage Michaela
but she does not personally steal
anything.

Remember and understand

1 With reference to the participants in a
crime, distinguish between a ‘principal
offender’ and an ‘accessory.’

Examine and apply

2 For each of the following scenarios,
identify the principal offenders and d Cornell, the leader of a drug-
accessories. Assume each person is over trafficking gang, orders Jack (who
18 years of age. owes him money) to kidnap and injure

a Lochie goes into a jewellery store and Gemma. Tony, who knew nothing

commits an armed robbery. Conner
keeps a lookout and waits for Lochie

in a getaway car. Liam knows nothing
about the crime until his friends ask him
to hide the jewellery. He agrees and
buries it in his backyard.

about the kidnapping until Jack
arrived at his house one day later,
agrees to lend Jack his car so he can
drive to another state.

Minami works in an electrical appliance
warehouse. She cuts the wires to the

b Alex kills a man. They panic and call burglar alarm and deliberately leaves
their mate Walter. Walter agrees to help a fire door unlocked so Toshi can steal
Alex dispose of the body. items from the warehouse that night.
100 UNIT1 THE PRESUMPTION OF INNOCENCE OXFORD UNIVERSITY PRESS



Chapter

I~

_ : "‘n‘

OXFORD UNIVERSITY PRESS

Top assessment tips from Chapter 4

1 You should to be able to classify crimes in the three ways described in this chapter.
Remember that different organisations (e.g. the police, the courts, the Crime Statistics
Agency and the media) classify crimes in different ways.

2 ‘Distinguishing’ between crimes means to show the differences between them. When
distinguishing between different types of crime you should provide examples to support
your response. This includes examples of indictable and summary offences.

3 The presumption of innocence, burden of proof and standard of proof are key concepts
within our criminal justice system. These concepts are examined in both Unit T and Unit 3
of the Legal Studies course, so it is a good idea to start identifying these key concepts in
scenarios now.

Revision questions

The following questions have been arranged in order of difficulty, from low to high. It is
important to practise a range of questions, as assessment tasks are composed of a variety of
questions. A great way to identify the difficulty of the question is to look at the command term
(or terms) used in the question and the mark allocation. Work through these questions to
revise what you have learnt in this chapter.

Difficulty: low

1 Distinguish between the following concepts:
a burden of proof and standard of proof
b mens rea and actus reus
¢ summary offence and indictable offence.
(6 marks)
Difficulty: medium

2 Explain why the following statements are incorrect.
a The only purpose of criminal law is to compensate victims for their loss as a result
of crimes.
b A person who assists in planning and organising a crime but does not directly commit
the crime is known as an accessory.
¢ Anperson aged under 14 years old cannot be charged or convicted of a criminal offence

in Victoria.

(9 marks] § 75

Difficulty: high 4
3 Describe two processes that uphold the presumption of innocence in a criminal case. 5 5
Discuss the extent to which these processes achieve fairness for the accused, for victims, :;
and for society as a whole. f,- 2
(10 marks) || i
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Practice assessment task

Before attempting this practice assessment task, re-read the information at the beginning of this chapter about the
learning outcome, key knowledge and key skills.

Use the stimulus material to answer the questions below. It is not intended that this material will provide you with
all the information to fully answer the questions.

Evelyn, 16, was caught during a police blitz at
a licensed venue, using a proof-of-age card that
suggested she was 18. Evelyn had used the proof-
of-age card to gain entry to the venue.

Evelyn has been charged under section 83A(1)
of the Crimes Act 1958 (Vic). This section states that
‘a person must not make a false document with the
intention that he or she, or another person, shall use

Practice assessment task questions

1

Who has the burden of proof in this case? To what
standard does it need to be proved?
(2 marks)

How would this crime be classified in terms of the
nature of the behaviour? In your answer, refer to the
Crime Statistics Agency’s classifications of crime.

(4 marks)

Evelyn believes that she is an accessory to a crime.
Explain to Evelyn why she is incorrect.
(4 marks)

Has Evelyn been charged with a summary offence
or an indictable offence? In your answer, provide
two differences between summary offences and
indictable offences.
(5 marks]

it to induce another person to accept it as genuine,
and by reason of so accepting it do or not do some
act to that other person’s, or to another person’s
prejudice’. It is punishable by a maximum term of
10 years in prison.

The prosecution is seeking to rely on evidence that
Evelyn used her friend’s birth certificate and healthcare
card to create the proof-of-age card.

5 Define the term ‘presumption of innocence.” Outline
two ways that it will be protected in this case.
(5 marks])

6 Describe the elements of the crime that need to be
proven before Evelyn can be found guilty of the crime
of making a false document. Explain whether you
think that each of the elements will be proved.

(10 marks)
Total: 30 marks
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Chapter checklist

Now that you have completed this chapter, reflect on your ability to understand the key knowledge from the Study
Design. If you feel you need some more practice, use the revision links to revisit the key knowledge.

Remember that you will also need to be able to draw on and understand the key skills outlined in the Study Design.

| need some more

Key knowledge | understand this practice to Revision link
understand this
e The purposes of criminal law |:| D $;Jp?cazk1to
e The presumption of innocence |:| I:' %)pli)fzkzto
e Key concepts of criminal law, including the
elements of a crime: actus reus and mens rea, D D Go back to
strict liability, the age of criminal responsibility, Topic 4.3.
the burden of proof and the standard of proof
e Types of crime, such as crimes against the person |:| D Go back to
and crimes against property Topic 4.4.
e The distinction between summary offences and |:| D Go back to
indictable offences Topic 4.5.
e Possible participants in a crime such as principal ‘:l l:‘ Go back to
offenders and accessories Topic 4.6.

Check your Student obook pro for these digital resources and more: @
Chapter 4 Revision notes Chapter summary Quizlet
Chapter review quiz Chapter 4 Chapter 4 Revise key legal terms

from this chapter.
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Chapter

Indictable
offences

"
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Source 1 In Victoria, murder is an indictable offence. In this chapter, you may choose to study one or two
indictable offences. Options include murder, culpable driving causing death and arson.




Qutcome

By the end of Unit 1 - Area of Study 2 (i.e. Chapters 4,

5 and 6, you should be able to explain the purposes and
key concepts of criminal law, and use legal reasoning to
argue the criminal culpability of an accused based on
actual and/or hypothetical scenarios.

Key knowledge

In this chapter, you have the option of choosing two

indictable offences. For each criminal offence, you will

learn about:

e the elements of the offence

e possible defences

e possible sanctions

e trends and statistics in relation to the offence in
Victoria and in one other Australian jurisdiction

e the possible impact of the offence on individuals
and society.

Key skills
By the end of this chapter, you should be able to:

e define and use legal terminology

e research and analyse relevant information about
criminal law and offences

e use legal reasoning and principles to identify and
argue the elements of an offence, possible defences
and culpability in relation to two actual and/or
hypothetical scenarios

e synthesise and apply legal information to actual and/
or hypothetical scenarios in relation to two criminal
offences.

Key legal terms

arson the intentional and unlawful use of fire to destroy or
damage another person’s property

culpable driving causing death the act of causing the death

of another person while driving a motor vehicle in a negligent or
reckless manner, or while under the influence of drugs or alcohol
defence to a crime a justification or lawful ‘reason’ given by
an accused person as to why they are not guilty of a criminal
offence

homicide the killing of another person without legal

justification. Murder, manslaughter, infanticide (i.e. killing a

Please note

First Nations readers are advised that this chapter
(and the resources that support it) may contain the
names, images, stories and voices of deceased
people.

baby), child homicide, and culpable driving causing death are
homicide offences

indictable offence a serious offence generally heard before
a judge and a jury in the County Court or Supreme Court
of Victoria

jury anindependent group of people chosen at random to
determine questions of fact in a trial and reach a decision
i.e. a verdict]

murder the unlawful and intentional killing of a human

being by a person who acted voluntarily and without any lawful
justification. Murder is the most serious homicide offence

Key legal cases

A list of the key legal cases discussed in this chapter is
provided on pages vi-vii of this student book.

Advice to teachers and students

In Unit 1 - Area of Study 2 (i.e. Chapters 4, 5 and 6)
you are required to study two criminal offences in detail.

You may choose

e TWO indictable 5.2 Murder 111
offences [from 53 Culpable driving 122
Chapter 9] causing death

5.4 Arson 133
OR

e TWO summary 6.2 Assault 154
offences (from 4.3 Minor theft 167
Chapter ¢] 6.4 Offensive behaviour 182

OR

You may choose

e ONE indictable See above See
offence (from above
Chapter 5)

e ONE summary

offence (from
Chapter 6)

Extracts from the VCE Legal Studies Study Design
(2024-2028) reproduced by permission, © VCAA

®

Check your Student obook pro for these digital resources
and more:

Quizlet

Test your knowledge of
the key legal terms in
this chapter by working
individually or in teams.

Warm up!

Check what you know
about indictable offences
before you start.



indictable offence

a serious offence
generally heard before
ajudge and a

jury in the County
Court or Supreme
Court of Victoria

summary offence

a minor offence
generally heard in

the Magistrates’ Court

defence to a crime

a justification or lawful
‘reason’ given by an
accused person as to
why they are not guilty
of a criminal offence

murder

the unlawful and
intentional killing
of a human being

by a person who
acted voluntarily and
without any lawful
justification. Murder
is the most serious
homicide offence
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General defences to crime

In Unit 1 — Area of Study 2, you are required to examine two criminal offences in detail. As
discussed in Chapter 4, criminal offences can be classified as either indictable offences or
summary offences. Indictable offences are serious crimes that are generally heard in the County
Court or Supreme Court. If a person accused of an indictable offence pleads not guilty, the case is
heard before a judge and jury. In contrast, summary offences are minor crimes that are generally
heard in the Magistrates” Court before a magistrate.

As part of your examination of these offences, you must consider possible defences to a crime
that an accused can raise in response to a charge. A defence is a justification or lawful ‘reason’ for a
crime. If successfully argued, a defence may lead to an accused being found not guilty of the crime
with which they have been charged, or found guilty of a lesser offence.

Some of these defences, known as ‘general defences’, can be used to contest a variety of
different charges under the criminal law. For example, ‘self-defence’ is a general defence that can be
used to defend a number of criminal offences, such as murder, manslaughter and assault. However,
self-defence cannot be used to defend offences such as theft.

In contrast, other defences can only be used to defend a specific offence. For example, the
defence of Tight of claim’ — where a person honestly believes they are the rightful owner of
property — can only be used in relation to property offences such as theft.

In this topic, you will examine the main general defences available to a person who has been
accused of a crime. Then, in Topics 5.2 to 5.4, you will consider which of these general defences
apply to the specific crimes of murder, culpable driving causing death and arson, as well as any
other defences that are specific to the crimes.

Defences to crime

In Victoria, the common (or general) defences to crime include:

¢ self-defence * automatism
* mental impairment e Intoxication
e duress e accident.

* sudden or extraordinary emergency
Each of these defences is examined in more
detail below.

Defence 1 - Self-defence

Generally, an accused may use self-defence as a

defence to a crime if they:

» believed that their actions were necessary
to protect or defend themselves, and

e perceived their actions to be a reasonable
response in the circumstances.

Once an accused raises self-defence (i.e.
presents evidence that suggests there was a
reasonable possibility that they acted in self-
defence when committing the alleged crime),

Source 1 The law allows people to take
reasonable action (based on the circumstances) to
protect themselves.

UNIT1 THE PRESUMPTION OF INNOCENCE
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the burden of proof falls on the prosecution to prove, beyond reasonable doubt, that the accused
did not act in self-defence.

Defence 2 - Mental impairment

An accused may use the defence of mental impairment if, at the time of the offence, they were

suffering from a mental illness and, as a result, they:

» did not know what they were doing because they had little understanding of the nature and quality
of their actions, and

» did not know their conduct was wrong or could not reason, or think about, their conduct like

an ordinary person.

One important feature of the defence of mental impairment is that an accused is presumed to not
be suffering a mental impairment (i.e. is presumed to be sane) unless it can be proven otherwise. This
means that, given mental impairment may be raised by either the prosecution or the defence at any time
during a trial, the burden of proving the existence of mental impairment falls on the party who raises it.
In most cases, the accused raises the defence of mental impairment and therefore the burden of proof

mental impairment

a condition of the mind
that impacts on a
person’s ability to know
the nature and quality
of their conduct, or that
the conduct was wrong

is reversed, meaning the accused must prove this defence.

When mental impairment is successfully argued, it does not result in the accused being

immediately released from custody. That is, the verdict is not an ordinary ‘not guilty’ verdict. Instead,

it is a special verdict of ot guilty by reason of mental impairment’. In such cases, the court may

impose a secure treatment order that allows the accused to be compulsorily detained, and receive
treatment, at a mental health service (e.g. a forensic mental health hospital).

In the scenario below, a woman was found not guilty of attempting to kill her ex-husband due to

mental impairment.

Actual scenario

Woman attempts to kill her
ex-husband

In 2018, a 44-year-old woman, referred to in court
as Jane Brook [not her real name), was charged with
attempting to murder her ex-husband. Brook had
attempted to burn down the room in which he was
sleeping. She was also charged with endangering the
life of her 11-year-old son, who was in the house at
the time of the offending.

After being arrested, Brook admitted to spreading
a flammable liquid and starting the fire, but claimed
she did so in an attempt to not only kill her ex-
husband and her son, but also to kill herself. After
her ex-husband awoke and ran from the room, Brook
attempted to put out the fire with water and rang
triple-0 (emergency) to request that an ambulance
and the fire brigade attend the scene.

Subsequent investigations revealed that Brook
had suffered increasing anxiety, stress and chronic

OXFORD UNIVERSITY PRESS
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secure treatment order
a sanction that requires
the offender to be
compulsorily detained,
and receive treatment,
at a mental health
service

depression since being diagnosed with severe breast
cancer in 2017.

In April 2019, a hearing was held in the Supreme
Court of Victoria to determine whether Brook was
suffering a mental impairment at the time of the
offending. Interestingly, in accordance with Victorian
law, the case was heard and determined by a judge
alone, rather than by a judge and jury, because both
the prosecution and defence agreed with expert
evidence that Brook was suffering from a ‘severe
major depressive episode” at the time of the offence.

Ultimately, the Supreme Court judge directed
that Brook be found not guilty by reason of mental
impairment. While she was not sentenced to a term of
imprisonment, Brook was placed on a non-custodial
supervision order. This order required her, among
other conditions, to live in a place approved by an
authorised psychiatrist and to undertake psychiatric
treatment.

DPP v Brook (a Pseudonym) [2019] VSC 566 (22 August 2019)
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duress

strong mental
pressure on someone
to overcome their
independent will

and force them to do
something

reasonable belief

an honestly held opinion
about the way things
are, which would seem
to another ordinary
person with similar
characteristics (e.g. age
or maturity), and in
similar circumstances,
to be sensible

or correct

Defence 3 - Duress

An accused may use duress as a defence to any criminal offence if, at the time of the offence, they had
a reasonable belief that:

* athreat of harm existed

» the threat would have been carried out unless the offence was committed

* committing the offence was the only reasonable way to avoid the threatened harm, and

* their conduct was a reasonable response to the threat.

In cases involving family violence, evidence of family violence may be relevant in determining
whether an accused committed an act under duress. For example, in a case where a person who has
been the victim of family violence intentionally caused injury to their partner in the belief that their
actions were the only reasonable way to avoid the threat of harm, evidence of the family violence may
be relevant in determining whether the person has acted under duress.

Once the defence raises the issue of duress (i.e. presents evidence that suggests there was a
reasonable possibility the accused acted under duress), the prosecution holds the burden of proving,
beyond reasonable doubt, that the accused did not act under duress.

Defence 4 - Sudden or extraordinary emergency

An accused may use sudden or extraordinary emergency as a defence to any criminal offence if, at the
time of the offence, they had a reasonable belief that:

* there was a sudden or extraordinary emergency

» their actions were the only reasonable way of dealing with the situation, and

» their actions were a reasonable response to the situation.

Once an accused raises the defence of sudden or extraordinary emergency (i.e. presents evidence
that suggests there was a reasonable possibility their action arose due to a sudden or extraordinary
emergency), the burden of proof falls on the prosecution to prove, beyond reasonable doubt, that the
accused did not act in the circumstances of a sudden or extraordinary emergency.

Hypothetical scenario

A case of sudden and
extraordinary emergency

Jordan was charged with culpable driving causing
death (see Topic 5.3) after the car he was driving
collided with and killed a cyclist. The incident
occurred after Jordan noticed a car, without a
driver, rolling down the road towards a crowded
tram stop. Thinking quickly, he ran to the car,
opened its door and jumped into the driver’s

seat. While he was able to steer the car away
from the tram stop, it hit the cyclist, who later
died in hospital. After being charged, Jordan

indicated he would raise the defence of sudden and i / :

extraordinary emergency.

108

Source 2 Jordan intends to raise the defence of sudden and
extraordinary emergency following the tragic death of a cyclist.
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Defence 5 - Automatism

An accused may use automatism as a defence to any
criminal offence if they committed the offence involuntarily
due to having, at the time of the offence, a total loss of
control over their bodily movements (i.e. the accused was
not conscious or aware of what they are doing) and so could
not form an intention to commit a crime (mens rea).
The defence of automatism may be raised in a case
where an accused commits an offence:
» while sleeping or sleepwalking
+ while suffering concussion
* during an epileptic seizure, or
» asaresult of a medical condition or because of a side
effect of the proper use of medication.
Automatism is a defence that is extremely rare and
difficult to prove. While the burden of proof varies according

Source 3 The defence of automatism
may be raised in a case where the
accused commits an offence while
sleepwalking.

to the cause of the automatism, in general the prosecution
must prove, beyond reasonable doubt, that the accused
acted voluntarily (i.e. was aware of their actions when
committing the offence).

The defence of automatism was used in the case discussed in the scenario below. This case is the
primary example of the use of the defence of automatism in Australia.

Actual scenario

History of violent abuse, sudden shock

In 1990, a Western Australian woman was convicted of murdering her husband after
enduring 30 years of violent abuse at his hands. During the trial, the accused claimed
that there was a complete blank in her memory until she woke up with a gun and with
her deceased husband next to her.

After being convicted, the accused appealed on a point of law. The High Court held
that if there was evidence of an external psychological factor [i.e. severe trauma and
abuse), the accused could have acted in a dissociative state. This meant that although
she was sane [i.e. not mentally ill), it was possible that her actions were not under her
conscious control. A new trial was ordered.

R v Falconer (1990) 171 CLR 30

Defence 6 - Intoxication

An accused may use intoxication as a defence to a criminal offence if, at the time of the offence, they
acted involuntarily or without intent due to being in an intoxicated state as a result of consuming
alcohol, taking drugs, or ingesting some other substance. However, in general, under the Crimes Act
1958 (Vic), to successfully argue intoxication, the accused must prove that their state of intoxication
was not self-induced. For example, they must prove that their intoxication was involuntary or

due to fraud, a reasonable mistake, force, or the effects of the proper use of prescription or non-
prescription medication.

CHAPTER5 INDICTABLE OFFENCES
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automatism

a state in which a
person has a total loss
of control over their
bodily movements
li.e. is not conscious
or aware of what they
are doing), so that
they cannot form an
intention to commit
acrime

mens rea
a Latin term meaning
‘a quilty mind’;

the mental element
of a crime (i.e. an
awareness of the fact
that the conduct is
criminal). See also
actus reus

Study tip

The Supreme Court
of Victoria publishes
an award-winning
podcast called
‘Gertie’s Law’, which
provides insights
into the Court’s role,
including in deciding
criminal cases and
in sentencing. Itis an
excellent way to hear
directly from judges
and other people such
as barristers about
their roles.
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Defence 7 - Accident

As examined in Chapter 4, with the exception of strict liability offences, for an accused to be found
guilty of a crime, they must have committed the crime with intention (i.e. a guilty mind — mens rea —
must have existed at the time of the offence). This means that the prosecution must prove, beyond
reasonable doubt, that the actions of the accused were deliberate and intentional.

The accused may raise the defence that the actions were an accident. This would apply if the actions
the accused took to commit the offence were involuntary, unintentional or reasonably unforeseeable by
an ordinary person.

Unfit to stand trial

In addition to defences to crime, a person cannot be tried for a criminal offence if they are deemed to
be ‘unfit to stand trial’. A person may be considered unfit to stand trial if they are unable to undertake a
number of tasks at the time of their trial, including being unable to:
* understand the nature of the charges laid against them
* enter a plea
» follow the course of the trial, and
* instruct their lawyer.

Being unfit to stand trial is different to the defence of mental impairment because it refers to the
condition of the accused at the time of the trial, whereas the defence of mental impairment refers
to the condition of the accused when they committed the offence.

In Victoria, in cases where there is a valid question about the fitness of an accused to stand trial, an
investigation will be held before the court where a jury will determine, on the balance of probabilities,
whether the accused is most likely unfit to stand trial.

m Check your learning

Remember and understand

b

c Explain why this case was heard and determined by
judge alone rather than by a jury.

Describe the accused’s defence.

1 Using an example, define the term ‘defence’.

2 Identify two defences to murder. . .
fy Outline the outcome of this case.

3 Describe two possible circumstances that may enable .
p Y e After this case concluded, the Supreme Court

ordered that no person was permitted to publish
any information that might enable the identification

. _ of the accused, her ex-husband or their son for
4 Describe the difference between the defences of self- two years. Suggest a possible reason for this

defence and duress. Refer to two hypothetical scenarios court order.

an accused to raise the defence of automatism.

Examine and apply

to illustrate your response.
5 Read the scenario ‘History of violent abuse, sudden shock’. ~ Reflect and evaluate

a What crime was the accused convicted 7 a Explain what is meant by an accused being ‘unfit to
of committing? stand trial’.
b Identify and explain the defences the accused b There have been suggestions that the law should
could have raised in her High Court appeal. be changed so that a judge, not a jury, makes the
6 Read the scenario ‘Woman attempts to kill her ex-husband’. decision about whether an accused is fit to stand
a State the crime the accused was charged trial. Discuss whether the issue of fitness to stand
with committing. trial should be decided by a judge or by a jury.
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homicide

the killing of another
person without legal
justification. Murder,
manslaughter,
infanticide (i.e. killing
a baby), child homicide
and culpable driving
causing death are
homicide offences

manslaughter

the unlawful killing

of a person due to a
reckless, dangerous act
or negligent behaviour

infanticide

the killing by a mother
of a child under

two years of age while
suffering a mental
condition caused by
the effects of that
child’s birth

child homicide

the killing of a child
under six years of age
in circumstances that
would normally be
manslaughter

culpable driving
causing death

the act of causing the
death of another
person while driving

a motor vehicle in a
negligent or reckless
manner, or while under
the influence of drugs
or alcohol

homicide by firearm
the killing of a person
by discharging a firearm
(gun) in circumstances
that would normally

be manslaughter (e.g.
unintentionally killing a
person by recklessly or
negligently firing a gun)

OXFORD UNIVERSITY PRESS

Key knowledge
In this topic, you will learn about:

e the criminal offence of murder, including the elements of the offence, possible defences,
possible sanctions, trends and statistics in relation to the offence in Victoria and in one other
Australian jurisdiction, and the possible impact of the offence on individuals and society.

Murder is the unlawful and intentional killing of a human being

by a person who acted voluntarily and without any lawful
justification. It is part of a group of crimes known as
homicide, which are all crimes that involve the
killing of another person without legal justification.
Examples of other types of homicide include:
» manslaughter — the unintentional killing of
a person due to a reckless, dangerous act or
negligent behaviour
» infanticide — the killing by a mother
of a child under two years of age while
suffering a mental condition caused by the
effects of that child’s birth
* child homicide — the killing of a child under
six years of age in circumstances that would
normally be manslaughter
* culpable driving causing death — the act of causing
the death of another person while driving a motor

Source 1 Murder is the most serious
of the homicide offences.

vehicle in a negligent or reckless manner or under the

influence of drugs or alcohol
* homicide by firearm — the killing of a person

by discharging a firearm (gun) in circumstances that would normally be manslaughter (e.g.

unintentionally killing a person by recklessly or negligently firing a gun).

Murder is the most serious of the homicide offences. On the scale of seriousness, murder is a
‘category 1’ offence, which means the offender must be sentenced to imprisonment (i.e. spend time in
prison), unless a very narrow set of exceptional circumstances exist. The maximum penalty for murder
is life imprisonment.

Elements of murder

For a person to be found guilty of murder, the prosecution must prove each of the following
four elements beyond reasonable doubt:

» the killing was unlawful

» the accused’s acts were voluntary

* the accused committed acts that caused the victim’s death
» the accused acted with intent to kill or cause serious harm.

These four elements of murder are further discussed on the following pages.
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causation

the direct relationship
between one event
(Event 1) and another
event (Event 2J,
where Event 1 was
the reason Event 2
happened, and Event 2
would not have
happened by itself,
without Event 1

Element 1 - The killing was unlawful

The prosecution must prove the accused did not have a legal justification (or lawful reason) for
causing the other person’s death. Examples of a legal justification for killing another person include
a soldier killing an enemy in battle, police acting in the course of their duties, and a person acting in
reasonable self-defence or under duress.

Element 2 - The accused’s acts were voluntary

The prosecution must prove the accused committed the acts when they were awake, aware and in
control of their bodily actions. For example, the accused must not have committed the acts while
sleepwalking or during an epileptic seizure. The accused’s action must have also been deliberate and
not the result of an unintentional accident (e.g. the result of the accused unintentionally falling over).

Element 3 — The accused committed acts that caused the
victim’'s death

The prosecution must prove the accused committed acts that contributed significantly and
substantially to the victim’s death. That is, the prosecution must prove that the acts were committed
(such as the shooting of a gun), and must also prove causation, meaning it must be proven that
there was a direct and unbroken causal link between the accused’s actions (e.g. the shooting of

a gun) and the death of the victim (e.g. dying because of a bullet wound). If the death would not
have occurred, when it did, without the accused’s actions, it is likely the accused caused the victim’s
death. By contrast, if something intervenes to break the causal link between the accused’s actions
and the death, then the accused may not be guilty of murder.

The victim must be a living person who has been born. That is, the victim must be in a living state,
and not, for example, be an unborn baby or an animal. If the victim is not a living person, it may still be
a crime but a different type of crime.

The scenario below demonstrates a break in the causal link.

Hypothetical scenario

A break in the causal link

Stefan and Damon had a disagreement and Stefan
punched Damon. Stefan left Damon under a tree.
Damon decided to stay under the tree for a little
while, even though he was fine to get up. Minutes
later, a bolt of lightning struck the tree. A tree branch
fell and killed Damon.

In this example, the lightning breaks the causal
link between Stefan’s actions and Damon’s death. It
is likely that the cause of Stefan’s death was not the
punch, but rather the lightning.

Source 2 A lightning strike broke the causal link. As a result,
there was no longer a direct connection between Stefan
punching Damon, and Damon'’s death.
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Element 4 - The accused acted with intent to kill or
cause serious harm

The prosecution must prove the accused acted with a ‘guilty mind’ (i.e. that the mental element

of a crime, mens rea, existed at the time of the killing). In particular, the prosecution must prove

that when the accused committed the acts, they either:

* intended to kill someone or cause them really serious injury, or

* knew that it was probable that death or really serious injury would be a result of their
actions.

Defences to murder

For a person to be found guilty of murder, the prosecution must prove each of the four elements

of murder beyond reasonable doubt. If the prosecution fails to prove each of these elements,

it will result in the accused being found not guilty of murder. The accused may therefore try to

argue that one, or more, of the elements is missing. For example, the accused may argue that:

» they did not intend to kill or seriously harm the person

» there was a break in causation, and their actions did not significantly and substantially
cause the victim’s death

* their actions were not unlawful.

In some cases where one of the elements of murder is missing, the accused may be charged
with and found guilty of an alternative offence (provided that elements for the alternative
offence are proven). For example, if all the elements of murder can be proven in a case,
except intention (i.e. mens rea), the accused may be charged with manslaughter, which is the
unintentional killing of a person due to a reckless, dangerous act or negligent behaviour.

Other than defending the charge of murder on the basis that one or more of the elements
of murder have not been satisfied, the accused can also rely on a defence. Several defences to
a charge of murder are available. These defences generally show that the accused did not or
could not form the intention to commit the offence.

General defences to murder

The general defences to murder are listed below (see Topic 5.1 for more details on each of

these):

» self-defence — in murder cases, the accused must believe their actions were necessary to
protect themselves or another person from death or significant serious injury

* mental impairment

* duress —in murder cases, the threat of harm placing the accused under duress must be a
threat to inflict death or significant serious injury. Evidence of family violence may be used
to prove a person acted under duress. Duress cannot be raised if the threat of harm comes
from a person with whom the accused voluntarily associated to commit an act of violence

» sudden or extraordinary emergency — in murder cases, the sudden or extraordinary
emergency must involve risk of death or serious injury

* automatism

* intoxication

e accident.
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Study tip

A questioninan
assessment task
may require you to
determine whether
a crime has been
committed. To
maximise your
chances of being
awarded full marks,
check whether each
of the elements of
the crime exist. For
example, all the
elements of murder
must be proved for an
accused to be found
guilty of murder.
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In the scenario below, the lawyers for the accused argued that the accused acted in self-defence.

Actual scenario

Chef stabs drunk customer

In 2018, a 51-year-old chef was found guilty
of murder after fatally stabbing a customer.
The incident occurred when the chef and the
customer became involved in an argument.

Just prior to the argument, the
customer - who was significantly
intoxicated after consuming a large

amount of alcohol that he had brought to the
restaurant - approached a counter near the
kitchen to order more food. Upon hearing the
request, the accused told the customer that he
had consumed too much alcohol. The customer lost
his temper and began to verbally abuse the accused.
At first, the accused did not respond to the verbal
abuse, believing the customer was too drunk to

Possible sanctions

harm him. However, after the abuse continued, the
two men began to get more aggressive and pushed
one another. Ultimately, the accused lost his temper
and stabbed the customer several times with a
kitchen knife.

During the trial in the Supreme Court, the
accused told the Court he acted spontaneously in
fear the customer might attack him with a knife.
However, at no stage during the incident did the
customer have a knife — or any other kind of
weapon - in his possession, or look like he was
going to obtain one.

The jury unanimously found the accused guilty of
murder. He was sentenced to 23 years’ imprisonment
with a minimum non-parole period of 17 years.

R v Dhakal [2018] VSC 295 (1 June 2018)

In accordance with section 3 of the Crimes Act 1958 (Vic), the maximum penalty for murder is life
imprisonment, although this does not necessarily mean the offender will spend the rest of their life

in prison. This is because when sentencing offenders to life imprisonment, the court generally sets a

parole

the supervised and
conditional release of

a prisoner after the
minimum period of
imprisonment has been
served

non-parole period, which is the minimum time the offender must be held in prison. After the non-parole
period has been served, the offender can apply to be released from prison back into the community
under supervision and strict conditions. Life imprisonment, therefore, means the offender will serve a
sentence (either in prison or in the community under supervision) for the rest of their life.

In circumstances where the court considers it appropriate (e.g. where releasing the offender from

prison would pose an unacceptable risk to the community), the judge can impose a life sentence with no

standard sentence
the sentence that
should be imposed for
‘middle of the range of
seriousness’ offending,
before the judge takes
into account any other
relevant sentencing
factors (such as the
offender’s personal
circumstances or
guilty plea). Standard
sentences exist for

13 serious indictable
offences (such as
murder, culpable
driving causing

death and trafficking
large quantities of
unlawful drugs)
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parole, meaning the offender will never be released from prison.

While the courts must sentence people who are guilty of murder to a term of imprisonment unless
certain narrow, special circumstances exist, only the most serious offenders are sentenced be held in
prison for the rest of their life (i.e. sentenced to life imprisonment with no parole).

When determining the term of imprisonment, the court considers the standard sentence as
outlined in the Sentencing Act 1991 (Vic). Standard sentences are guidelines, established by the Victorian
Parliament, that must be considered by judges when determining sentences for 13 serious indictable
offences. These include murder, culpable driving causing death and trafficking large quantities of
unlawful drugs. A standard sentence for a specific offence represents the sentence that should be
imposed for ‘middle of the range of seriousness’ offending, before the judge takes into account other
relevant sentencing factors (such as the offender’s personal circumstances or guilty plea).

The standard sentence for murder is 25 years’ imprisonment, or 30 years’ imprisonment if the victim
was an emergency worker (e.g. a police officer, paramedic, firefighter, or doctor or nurse delivering
emergency care) or a custodial officer (e.g. a prison officer) on duty.
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In addition to the standard sentence, the court considers a range of other factors when determining the

sentence, including the following. These factors may increase or lessen the seriousness of the offending,
resulting in the offender receiving a higher or lower sentence than the standard sentence for murder:

.

the nature and gravity of the offending — factors relating to the nature and gravity of the offending
that may result in the offender receiving a higher sentence than the standard sentence for murder
include the use of a weapon (with the type of weapon and the manner in which it was used both
being relevant) or the commission of the attack in a public space (particularly in front of children)
the vulnerability of the victim — an attack on a victim who is considered to be particularly
vulnerable or relatively defenceless (such as a young person aged under 18 years, an elderly
person, a person with a physical disability, or a person with significantly impaired intelligence or a
mental disorder) is likely to increase the seriousness of the offending

the offender’s conduct after committing the offence — an offender may increase the seriousness

of their offending by acting in a cruel or heartless way after the offending. For example, the way
an offender disposes of (or conceals) the body of a murder victim may increase the seriousness

of the offending. On the other hand, calling an ambulance, cooperating with the police and
demonstrating genuine remorse (or sorrow and regret) for their offending can be considered to
lessen the seriousness of the offending

the offender’s personal circumstances — the personal circumstances of the offender (including their
mental health, personal history, good or poor character and previous convictions) may increase or
lessen the seriousness of the offending

whether the murder was planned or ‘premeditated’ — if the offender planned the murder (as
opposed to a situation where the offender acted spontaneously or without thinking), it is likely that
they will receive a more severe sentence

guilty plea — if the offender pleads guilty to the murder, the judge must impose a less severe
sentence than they would otherwise have imposed. The time or stage at which the guilty plea is
entered is also a relevant factor. An early guilty plea in a murder case can have benefits for

the victim’s family and friends, as they are spared the stress and trauma of a trial. It also saves the
prosecution, and the wider community, the time and cost of running a lengthy trial.
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The scenario below provides an example of how the Supreme Court considered the age and ill

health of the offender when sentencing.

Actual scenario

Elderly offender likely to die

In prison

In June 2022, a Supreme Court judge sentenced

an elderly man to 24 years' imprisonment with a
minimum non-parole period of 17 years after he
pleaded guilty to the murder of his former partner.
The murder took place in 2021, when the offender
was 76 years old. He killed the 48-year-old victim
months after she ended their year-long relationship
and started seeing another man. The victim died
instantly when the offender intentionally shot her in
the neck, twice, at close range. After the shooting,
the offender returned to his home, leaving the victim
to be found by her daughter (aged in her twenties).
Approximately an hour later, the offender drove to the

local police station, where he confessed to killing his
former partner and fully cooperated with the police.

During the sentencing hearing, the Court heard
evidence that prior to the murder, the offender, who had
no previous convictions, was a man of good character
who had lived a productive life. He also suffered a
number of health issues, including terminal cancer.
When imposing the sentence, the Supreme Court judge
commented that while she realised it was "highly likely,
if not certain, [the offender would] die in prison’, the
seriousness of the offending could not go unpunished
simply due to the offender’s age and ill health.

Had the offender not pleaded guilty, the Court
would have imposed a 29-year term of imprisonment
with a non-parole period of 23 years.

DPP v Gonzalez [2022]1 VSC 331 (9 June 2022)

Trends and statistics

Victoria

According to data from the Victorian Sentencing Advisory Council, while the number of people
sentenced for murder varies from year to year in Victoria, over the past few years the general trend has

b

slightly declined (as indicated in Source 4).

During the five-year period between 2017-2018 and 2021-2022, 97 people were sentenced for the

Source 3 Victoria

offence of murder in the Supreme Court of Victoria. This represented approximately 2.8 per cent of all

cases sentenced in Victoria’s higher courts (i.e. the County Court and the Supreme Court).

Of the 12 offenders sentenced for murder in the year ending 30 June 2022, all received an
immediate term of imprisonment, with the average length of imprisonment imposed (excluding life)

Number of offenders sentenced
Year : .
for murder (Victoria)

2017-2018 27
2018-2019 25 :
2019-2020 24
2020-2021 9 °
2021-2022 12

Source 4 The number of people sentenced for
murder in Victoria from the year ending 30 June
2018 to the year ending 30 June 2022, according to
Sentencing Advisory Council statistics
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being 20 years and six months.

The Sentencing Advisory Council reported that, between 1 July
2016 and 30 June 2021:
approximately 91 per cent of those convicted for murder
were male
approximately 73 per cent of offenders were aged between 25 and
54 years.
In more general terms, statistics compiled by the Victorian Crime
Statistics Agency indicate that recorded murder offences per 100 000
members of population have remained stable, at less than one
murder per 100000 people between 2018 and 2022.
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Year Number of recorded murder Number of recorded murder offences per
== offences (Victoria) 100000 people (Victoria)

2018 53 0.8
2019 59 0.9
2020 62 0.9
2021 52 0.8
2022 51 0.8

Source 5 The number of recorded murder offences and the number of recorded murder offences
per 100000 population 2018 to 2022 (for the year ending December), according to the Victorian Crime
Statistics Agency

There are many reasons why the number of recorded murder offences is higher than the number
of offenders sentenced for murder, including that some offenders may be given the opportunity to
plead guilty to a lesser offence (e.g. manslaughter, homicide by firearm, or child homicide) prior to
trial, or be found guilty of a lesser offence by the jury.

Northern Territory

Comparing crime statistics between the Australian states and territories is difficult due to the
differences in legal and reporting practices. For example, there may be differences in the ways the
states and territories define and categorise offences for the purpose of reporting statistics, and
differences in the time periods for which the statistics are gathered. For example, the Northern
Territory crime statistics, prepared by the Department of the Attorney-General and Justice using
data recorded by the Northern Territory Police Force, contains crime data for the 12 months
ending in January. In contrast, the Victorian Crime Statistics Agency publishes crime data for the 12
months ending in December. Despite these differences, however, broad comparisons can be made.
The murder rate (i.e. the number of murder offences per 100 000 members of the population)
in the Northern Territory is approximately three times higher than the murder rate in Victoria, and
is the highest in Australia. According to Northern Territory crime statistics, while there were only
six murder offences in the Northern Territory in the year ending January 2023, this equates to 2.4
murder offences per 100 000 population (see Source 7). In contrast, the murder rate in Victoria was

less than one murder offence per 100 000 population for a similar period (see Source 5).

Number of recorded murder Number of recorded murder offences
Year offences per 100000 people
(Northern Territory) (Northern Territory)
2019 4 1.6
2020 4 1.6
2021 5 2.0
2022 S 2.0
2023 6 2.4

Source 7 The number of recorded murder offences and the number of recorded murder offences per
100 000 members of the population for the years ending January 2019 to January 2023, according to
Northern Territory crime statistics

The Northern Territory murder rate has also trended upwards over the past five years. For example, it
increased from 1.6 in the year ending January 2019 to 2.4 in the year ending January 2023 (see Source 7).
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Sentencing Advisory
Council

an independent
statutory body that
provides statistics on
sentencing in Victoria,
conducts research,
seeks public opinion
and advises the
Victorian Government
on sentencing matters

~

Source 6
The Northern
Territory
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victim impact
statement

a statement filed with
the court by a victim
that is considered

by the court when
sentencing. It contains
particulars of any injury,
loss or damage suffered
by the victim as a result
of the offence
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While the relatively low number of murder offences in the Northern Territory (e.g. six murder offences
occurred in the year ending January 2023) makes it difficult to precisely explain why the murder rate
has increased in recent years, some experts suggest that the ‘homicide and related offences’ rate (which
includes murder, attempted murder, manslaughter and ‘driving causing death’ offence) has increased
due to increasing social disadvantage and financial hardship — which causes higher levels of alcohol
and drug consumption, family dysfunction and mental health conditions. The number of ‘homicide and
related offences’ per 100 000 people in the Northern Territory increased from 4.4 in the year ending
January 2021 to 8.0 in year ending January 2023.

Possible impacts of murder

All crime has impacts on individuals and society. Being the most serious of crimes, murder significantly
impacts:

 the victim (and their family and friends)

* the community

» the offender.

Impacts on the victim (and their family and friends)

The most obvious impact of murder is the loss of a life. In addition, murder has a devastating and
lasting impact on the victim’s family and friends. It can result in shock, fear, grief, confusion, anger
and emotional trauma. This trauma may be made worse when family members witness the attack,
discover the body, or learn specific details about the physical circumstances of the death.

The emotional trauma suffered by the family and friends of a murder victim is also likely to be
long-lasting, particularly in cases that take many years to be resolved through the legal system or remain
unresolved. Family members will also most likely feel stress long after the legal system has dealt with the
case, especially on significant dates such as the anniversary of the victim’s death and their birthday.

To compound the stress and anxiety associated with the murder of a loved one, family members
may also feel they have few rights when dealing with the legal system, although all victims of crime
(including family members of a murder victim) are entitled to be treated with respect and dignity.

For example, in Victoria, the Victims” Charter Act 2006 (Vic) sets out the basic principles in relation to the
treatment of victims of crime. These include ensuring that victims:

» are treated with respect, courtesy and dignity

» are informed about the investigation, the prosecution of the accused, and the trial and

sentencing process
* have an opportunity to provide a victim impact statement to the court so the sentencing judge

can understand how the crime has affected them and take this into consideration when sentencing
* have the opportunity to seek financial compensation for their loss.

The family and friends of a victim of crime may also be subject to unwanted media scrutiny, which
can make their private lives public. Media reports, published images of the victim and speculation about
the family member’s death can cause great distress to a victim’s family and friends.

One victim of crime, George Halvagis, has dedicated his life ‘to [making] sure no one can feel
my pain and [protecting] the innocent from criminals’. Mr Halvagis’ story is outlined in the following
scenario.

UNIT1 THE PRESUMPTION OF INNOCENCE
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Actual scenario

Victim of crime awarded

Australia Day honours

On Australia Day in 2020, George Halvagis,
aged 81 years, was awarded one of
Australia’s highest honours, the Order of

Australia Medal, in recognition of his devotion

to supporting victims of crime and their
families and friends.
Mr Halvagis became an advocate for

Source 8 In 2020,

appeal against his first jury conviction and
was granted a re-trial. Ultimately, in 2009,
the accused was found guilty and sentenced
to life imprisonment with no parole. At the
time of sentencing he was already in prison
serving two life sentences for the murder of
two other women in the 1990s. He will never
be released from prison.

Since the death of his daughter, Mr
Halvagis has spent more than 20 years

George Halvagis
was awarded the
Order of Australia
Medal for his
services to victims
of crime and their
families and friends.

victims of crime after his beloved daughter,
Mersina, aged 25 years, was murdered

while visiting her grandmother’s grave at

the Fawkner Cemetery in Melbourne in 1997.
Mr Halvagis and his wife had great sympathy
and compassion for other victims of crime, as
not only did the couple suffer the loss of their
daughter, but they also had to endure two trials after the
man who murdered their daughter lodged a successful

supporting victims of crime and their
families. He has worked tirelessly to promote
and raise funds for victim support groups
and Crime Stoppers Victoria, and has actively
campaigned to achieve law reform to improve
victims’ rights. Over the years, he has also
regularly voluntarily attended the Supreme
Court of Victoria to offer support to victims of crime, and
their families and friends, during the trial process.

Impacts on the community

Murder also impacts on the community as a whole by eroding (destroying) public confidence in the
ability of the police and the criminal justice system to protect the public. People who live in close
proximity to where a murder occurred may no longer feel safe. People in the broader community may
also feel vulnerable and become cautious about where they go and with whom they interact. Sometimes,
a particularly cruel or brutal murder spurs the community into action.

The scenario below provides examples of two brutal murders that shocked the community and
prompted an outpouring of grief.

Actual scenario

Brutal murders shock the nation

In January 2019, a 21-year-old woman was murdered on
her way home from an evening out in Melbourne. The
brutal attack devastated her loving family and shocked
the Victorian community and the nation.

Within hours of the attack, many Melburnians had
laid floral tributes at the site where the young woman
was killed. A few days later, hundreds gathered on the
steps of Parliament House, Melbourne, to pay tribute
to the young victim, to seek comfort, and to display
their willingness to stand together in the fight against
violence. The then Prime Minister, Scott Morrison, also
visited the site of the murder to pay his respects.

Source 9 In recent years, vigils have taken place throughout
Melbourne to mourn the death of young women killed
in brutal attacks.
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In October 2019, the offender, aged 20, was In November 2018, the 19-year-old offender in
sentenced to 36 years' imprisonment (with a non-parole  this case pleaded guilty to the charges laid against

period of 30 years) for the rape and murder of this him and was later sentenced to life imprisonment

young woman. with a minimum non-parole period of 35 years.
Sadly, her death occurred just months after 10000 Had it not been for the offender’s guilty plea, he

people had gathered at Princes Park in Carlton to would have been sentenced to life imprisonment

mourn the death of another young woman who was the with a non-parole period of 43 years. In 2020, his
victim of a similar crime as she returned home from an application for leave to appeal against the sentence
evening out. was refused.

Impacts on the offender

A person who is convicted of murder will suffer a number of negative impacts. Most obviously,
offenders will generally be sentenced to a lengthy period of imprisonment, with the maximum sentence
for murder being life imprisonment with no parole.

In addition, offenders may suffer shame and
a sense of remorse. The offender’s family and
friends may also experience great anxiety and stress,
feelings of shame and guilt, and social isolation.

The offender may incur significant legal costs, and
their family may suffer financial hardship, especially
in situations where the offender is the main

income earner.

Upon release from prison, offenders may find it
difficult to re-establish connections with their family
and friends, and to find employment and housing.
The experience of being imprisoned may also have a
direct impact on their emotional wellbeing.

Source 11 summarises some of the possible

‘ 2 impacts that murder can have on the victim and their
Source 10 Offenders may suffer shame and a sense of remorse. family, on the community, and on the offender.

Impacts on the victim Impacts on the community Impacts on the offender
R S S
e Loss of life e Cost of publicly funded medical e Guilt or shame in causing
e Disruption to family life treatment (if death was not immediate) a death
e Trauma, grief and loss, and e Need for coronial services e Legal costs
related medical issues (both in the e Increased need for police, fire and e (Custodial sentence
immediate and longer term) emergency services e Loss of household income if
e Funeral costs e Trauma to emergency services the offender is imprisoned
e Loss of household income workers responding to incident e Diminishment of the family’s
e Lossof trustin law and order, and e Loss of workplace productivity social standing and wellbeing
community values e Potential loss of confidence in the ¢ Negative influences as a

legal system and community values result of exposure to prison

Source 11 A summary of the impacts of murder
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Remember and understand

1

Distinguish between murder, manslaughter and
homicide.
Describe two defences to murder.

With reference to the elements of murder, explain what
is meant by a causal link and how it can be broken.

Examine and apply

4
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Read the scenarios below and identify whether the
relevant intention exists and, if so, the type of intention.
Justify your answers.

a The parents of a two-year-old child punish the child
by refusing to give the child food for long periods of
time. The child dies.

b Poyser was intoxicated from taking the drug
methamphetamine (known as ‘ice’). He got into an
argument with his friend Woody and struck him on
the head. Woody died as a result of the head injury.

¢ Hendo was cleaning his rifle and the firearm
discharged. Corrie, who was standing close by, was
shot in the chest and died.

Consider the following scenarios. Prepare an argument for

either the prosecution or the defence for each situation.

a Clarkson and Russell were fighting on a deserted
beach. Both men struck each other several
times. Russell’s final punch caused Clarkson to
fall unconscious onto the sand. After Russell left
Clarkson unconscious on the beach, the tide came
in and Clarkson drowned.

b Tom was at a party with his friend Georgio. Georgio
and Tom started playfully fighting, but the fighting
turned violent after Georgio said something about
Tom'’s girlfriend. The fight ended up in the kitchen.
Spontaneously, Tom grabbed a kitchen knife and
stabbed Georgio in the stomach. Georgio died after
he lost too much blood.

Read the scenario ‘Chef stabs drunk customer’.
a Briefly describe the facts of the case.

b Explain whether the facts of the case meet each of
the elements of murder.

¢ Imagine you are the legal counsel for the accused.

Outline the arguments you would make in defence
of your client (i.e. the arguments as to why the
offence was not murder).

d State the sanction imposed on the accused. Based
on the limited facts provided, do you think the
sentence was fair? Justify your decision.

7 Read the scenario ‘Elderly offender likely to die in
prison’.

a Outline the key facts of the case.

b Explain what is meant by the term non-parole
period’.

c Identify the factors the judge would have most likely
considered when determining the non-parole period
in this case. State whether each factor most likely
increased or decreased the severity of the sentence.

d Do you think offenders who intentionally and
knowingly commit murder should receive a lesser
sentence than they otherwise would, because they
plead guilty? Justify your answer.

8 Conduct some research to find three murder statistics
relating to murder in Victoria and murder in one other
Australian state or territory.

a Which state or territory has the fewest number
of murders? Suggest at least one reason for
this difference.

b As a class, discuss why males predominantly commit
the crime of murder. Where possible, undertake
further research to support your views.

Reflect and evaluate

9 Read the scenarios ‘Victim of crime awarded Australia

Day honours’ and ‘Brutal murders shock the nation’.

a Suggest how murder can impact a victim’s family,
friends and the wider community. Support your
response with reference to the two scenarios.

b In your view, does a random and unprovoked crime
have more or less impact on society than a crime
where the victim knows their attacker? Discuss as
a class.

10 Discuss the ability of courts to address the impacts that
murder has on society when sentencing an offender.
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culpable driving
causing death

the act of causing the
death of another person
while driving a motor
vehicle in a negligent

or reckless manner

or while under the
influence of drugs

or alcohol

dangerous driving
causing death

the act of causing the
death of another
person while driving

a motor vehicle at a
speed or in a way that
is dangerous to the
public, having regard to
all the circumstances of
the case

dangerous driving
causing serious injury
the act of causing
serious injury (i.e. life-
threatening injury

or substantial and
long-lasting injury) to
another person while
driving a motor vehicle
at a speed or in way
that is dangerous to the
public, having regard to
all the circumstances of
the case

Did you know?

Using a mobile phone
while driving is enough
to justify charging

a driver with culpable
driving causing death
if they cause a collision
and someone dies as

a result.
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Culpable driving causing death

Key knowledge
In this topic, you will learn about:

e the criminal offence of culpable driving causing death, including the elements of the offence,
possible defences, possible sanctions, trends and statistics in relation to the offence in Victoria and
in one other Australian jurisdiction, and the possible impact of the offence on individuals and society.

The crime of culpable driving causing death is an example of a homicide offence (i.e. the killing of
another person without legal justification). Culpable driving causing death occurs when a person causes
the death of another person by driving their motor vehicle in a negligent or reckless manner or while
under the influence of drugs or alcohol.

Culpable driving causing death is one of a number of indictable (serious) driving offences (with
others including dangerous driving causing death and dangerous driving causing serious
injury), and the most serious. On the scale of seriousness, it is a ‘category 2’ offence, which means the
offender; if aged over 18 years, must be sentenced to imprisonment (i.e. spend time in prison), unless
they have impaired mental functioning or they assisted the authorities (i.e. the police). The maximum
penalty for culpable driving causing death is 20 years’ imprisonment and/or a fine of 2400 penalty units
(approximately $460000).

Flements of culpable driving causing death

For a person to be found guilty of culpable driving causing death, the prosecution must prove the
following elements existed beyond reasonable doubt:

» the accused was the driver of a motor vehicle
* the accused’s driving was culpable
» the accused’s culpable driving caused the death of another person.

These elements of culpable driving causing
death are further discussed below.

Element 1 - The accused
was the driver of a
motor vehicle

To be found to be the driver of the motor
vehicle, the accused must have had
substantial control over the movement and
direction of the motor vehicle. Whether or
not the accused was ‘driving’ may be an
issue if, for example, the vehicle was not

working, the vehicle was not moving, or even
Source 1 Section 318 of the Crimes Act 1958 (Vic) states

that a person can be found guilty of culpable driving
causing death if they were responsible for the death

of another person while driving a motor vehicle in a
negligent or reckless manner, or while being under the
influence of drugs or alcohol.

if the vehicle was being pushed or towed by
something else.

Motor vehicles are generally motorised
vehicles intended to be driven on a highway
(e.g. cars, trucks, buses or motorbikes).

UNIT1 THE PRESUMPTION OF INNOCENCE
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Vehicles that are not motor vehicles include those intended to be used on a railway or tramway, and

motorised wheelchairs that cannot go at a speed of more than 10 kilometres per hour and are used to

§

carry an injured or disabled person.

Source 2 Culpable driving causing death includes driving under the influence of alcohol or a drug to the
extent of being incapable of properly controlling the vehicle.

Element 2 - The accused’s driving was culpable

‘Culpability’ refers to the responsibility for a fault or wrongful action (or inaction). In relation to driving,

it means that the accused must have been driving the motor vehicle in one of the following ways:

» driving negligently — that is, driving in a way that fails (to an unacceptable degree) to observe
a reasonable standard of care that a reasonable person would have observed in similar
circumstances, and that others in the community have a right to expect (e.g. driving while fatigued
to such an extent that the driver ought to have known that there was a risk of falling asleep)

» driving recklessly — that is, driving in a way that consciously and unjustifiably disregards a substantial
risk that another person could die or be seriously injured (e.g. driving at high speeds in bad weather)

» driving under the influence of alcohol or a drug — that is, driving in a condition where the
consumption of alcohol or drugs makes the accused incapable of properly controlling the vehicle.

Element 3 - The accused’s culpable driving caused the
death of another person

To have ‘caused’ the death of another person, the accused’s culpable driving must have ‘contributed
significantly’ to the death. However, the meaning of ‘contributed significantly’ varies, depending on the
type of driving involved in the charge. For example, if the accused is charged with driving in a negligent or
reckless way, the prosecution must prove that the accused realised that death or grievous (serious) bodily
harm could be a consequence of their driving, and it was the disregard of this risk that caused the victim’s
death. On the other hand, if the accused is charged with driving under the influence of alcohol or drugs,
the prosecution is only required to prove the accused was so intoxicated that they were incapable of having
proper control of the vehicle — and not that the accused realised the risk associated with their driving.

The prosecution must also prove the accused caused the death of another person. Under the law, an
unborn child is not considered a ‘person’.

In the following scenario, the offender caused his motor vehicle to crash into a tree after he fell
asleep while driving. His four-year-old daughter tragically died as a result of the accident. He pleaded
guilty to culpable driving causing death.
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Actual scenario

Driver falls asleep with tragic consequences

On 23 April 2016, a 24-year-old man was driving to his
mother’s house with his four-year-old daughter in the
back of the car. The man fell asleep, causing the car to
swerve off the road and collide with a large tree. While
the man survived the collision, his daughter did not.

During the investigation into the accident, the
police became aware that the accused had not had
much sleep for three nights prior to the incident
because he was caring for his other daughter who was
waking up throughout the evening with ‘night terrors’.

While it was also revealed that the accused had a
small amount of the drug methamphetamine (or ‘ice’)
in his system at the time of the incident, there was no
way of confirming that this contributed to the incident.
In fact, both the prosecution and defence agreed that
the accident was caused solely by the accused’s lack
of sleep.

The accused pleaded guilty to one count of
culpable driving causing death because he was so
distressed and overwhelmed with grief that he did not
want the matter to proceed to trial.

When sentencing the offender, Judge Gaynor in the
County Court commented that the circumstances of
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the man’s offending fell within the offence of dangerous
driving causing death (which has a maximum penalty
of 10 years’ imprisonment), rather than the offence of
culpable driving causing death (which has a maximum
penalty of 20 years' imprisonment).

During the sentencing hearing, the County Court also
heard that the accused, who was a devoted and loving
father, had suffered post-traumatic stress disorder and
severe anxiety since the incident. Since details of the
accident were published in the media, the accused had
also been the victim of intense and, in Judge Gaynor’s
view, ‘extraordinarily cruel” abuse from members of the
community, both in person and via social media.

[n October 2018, the accused was sentenced
to five years” imprisonment, with a minimum non-
parole period of 12 months. When handing down
the sentence, Judge Gaynor commented that had it
not been for his guilty plea, the accused would have
been sentenced to seven years’ imprisonment with a
non-parole period of five years. The accused’s driver
licence was also cancelled, and he was disqualified
from driving for two-and-a-half years.

DPP v Huby [2018] VCC 1621 (3 October 2018)
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Source 3 Culpable driving causing death includes driving negligently by being fatigued to such an extent
that the driver ought to have known that there was a risk of falling asleep.
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Defences to culpable driving causing death

For a person to be found guilty of culpable driving causing death, the prosecution must prove the

three elements of culpable driving causing death beyond reasonable doubt. The accused may try to

argue that one of these elements is missing. For example, the accused may argue that:

» they were not driving the vehicle

» their driving was not culpable (e.g. the motor vehicle collision and resulting death were not caused
by their negligence, recklessness, or the influence of alcohol or drugs, but by unexpected and
unpredictable mechanical failure, or poor environmental or road conditions).

In the following scenario, the accused may argue that he was not the driver of the vehicle.

Hypothetical scenario

The accused was not driving the vehicle

A car carrying two men crashed at high speed and flipped over. Both men were ejected
li.e. thrown] from the car. One man suffered a brain injury, and the other died in the crash.
The surviving man was charged with culpable driving causing death. He said he could not
remember who was driving at the time of the incident.

An expert who was called in to advise on the case said there was a 75 per cent chance
that the accused was ejected from the driver’s side of the car, making him the driver.
However, a text message the accused sent to a friend just before the collision indicated
that he was not driving at the time of the crash.

As discussed in Topic 5.2, in cases where one of the elements of a crime is missing, the accused
may be charged with and found guilty of an alternative offence (provided that the elements of the
alternative offence are proven).

In the following scenario, the accused was charged with four counts of culpable driving causing
death after her failure to brake caused the death of four women. In the original trial, the jury found
the accused not guilty of four counts of culpable driving causing death. However, the jury was unable
to return either a unanimous or majority verdict in relation to the charges of dangerous driving
causing death.

Actual scenario

Four women killed in a tragic collision

In May 2018, a 64-year-old woman was charged with four counts of culpable driving
causing death after she failed to brake at an intersection in Navarre, in western Victoria.
This caused a collision in which four women, travelling in another car, were killed. The
deceased women, all aged between 64 and 74 years, were returning from a line-dancing
function. The accused’s vehicle collided with the women'’s vehicle at an approximate
speed of 88 kilometres per hour in an 80 kilometres per hour speed zone.

The accused claimed she thought she had applied her brakes when approaching the
intersection but must have inadvertently accelerated. While the prosecution argued the
accused was negligent in her failure to brake, her defence counsel argued her actions were

OXFORD UNIVERSITY PRESS CHAPTER5 INDICTABLE OFFENCES

unanimous verdict

a decision where all the
jury members are in
agreement and decide
the same way (e.g. they
all agree the accused
is guilty)

majority verdict

a decision where all but
one of the members of
the jury agree
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not sufficiently negligent for the jury to find her guilty of culpable driving causing death. For
example, the accused was not driving while fatigued, under the influence of drugs or alcohol,
or using her mobile phone at the time of the incident. The accused was also of exemplary
good character who was genuinely distraught about, and sorry for, the consequences of
her actions.

In October 2019, the County Court jury found the accused not guilty of four counts
of culpable driving causing death. The jury was discharged after being unable to reach
a majority verdict (i.e. a verdict on which 11 out of 12 jurors agreed) on four counts of
dangerous driving causing death. The case was adjourned. A re-trial, with the accused
facing four counts of dangerous driving causing death, was scheduled for June 2020.

However, in February 2020, the accused pleaded guilty to four counts of dangerous
driving causing death after being informed by the trial judge that, if she pleaded guilty,
she would most likely not receive a term of imprisonment due to the exceptional
circumstances of the case.

community correction The accused received a four-year community correction order with the requirement
order (CCO . . . . .

(cCo) . that she undertake 500 hours of unpaid community service. Her driver licence was also
a flexible, non-custodial )
sanction [one that cancelled for eight years.

does not involve a
prison sentence) that
the offender serves
‘C”o:;?ticoonrz?;;c'tg'edw':oh Other than defending the charge for culpable driving causing death on the basis that one or more of
the order the elements has not been satisfied, the accused can rely on a general defence. These defences generally

show that the accused did not or could not form the intention (mens rea) to commit the offence.

General defences to culpable driving causing death

The general defences to culpable driving causing death are listed below (see Topic 5.1 for more details
on each of these):

* duress

* sudden and extraordinary emergency

* automatism.

The scenario below explores how the defence of duress can be used to defend a charge of
culpable driving causing death.

Hypothetical scenario

Duress as a defence in culpable driving causing death

After filling her car with petrol, Alexis was about to drive away when Arnaud, who had
just stolen cash from the petrol station, banged on her car window and shouted, ‘Get me
out of here or I'll shoot!" Arnaud was armed with a gun. Terrified, and in fear of being
shot, Alexis sped off and killed a pedestrian who was lawfully crossing an intersection.

If Alexis is charged with culpable driving causing death, she could raise the defence
of duress.
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Possible sanctions

In accordance with section 318 of the Crimes Act 1958 (Vic), the maximum penalty for culpable driving
causing death is 20 years’ imprisonment and/or a fine of 2400 penalty units (approximately $460 000).
Since this is a ‘category 2" offence on the scale of seriousness, offenders aged over 18 years must be
sentenced to imprisonment (i.e. spend time in prison), unless they have impaired mental functioning or
assisted the authorities (i.e. the police).

When determining the minimum length of imprisonment that must be served in prison (i.e. the non-
parole period), the court considers a number of factors, including the standard sentence as outlined
in the Sentencing Act 1991 (Vic). Standard sentences are guidelines, established by the Victorian
Parliament, that must be considered by judges when determining sentences for 13 serious indictable
offences. These include murder, culpable driving causing death and trafficking large quantities of
unlawful drugs. A standard sentence for a specific offence represents the sentence that should be
imposed for ‘middle of the range of seriousness’ offending, before the judge takes into account other
relevant sentencing factors (such as the offender’s personal circumstances or guilty plea). The standard
sentence for culpable driving causing death is eight years’ imprisonment.

[n addition to the maximum penalty and the standard sentence, some other factors a judge may
consider when determining the length (or period) of imprisonment to be imposed on an offender who
is guilty of culpable driving causing death include the following. These factors may increase or lessen
the seriousness of the offending, resulting in the offender receiving a higher or lower sentence than the
standard sentence for culpable driving causing death:

+ the nature and gravity of the offence — factors relating to the nature and gravity of the offending
that may result in the offender receiving a higher sentence than the standard sentence for

culpable driving causing death include the recklessness of the offender’s driving (e.g. driving at

an excessively high speed or while fatigued), the amount of alcohol or drugs consumed by the

offender, or any clear disregard of warnings to not drive or obvious risks (e.g. poor road conditions

or heavy traffic)
+ the offender’s conduct after committing the offence — an offender may increase the seriousness

of their offending by acting in a cruel or heartless way after committing the offence. For example,

the offender may fail to stop their vehicle or may flee from the scene without offering any

assistance to the victim. On the other hand, calling an ambulance, cooperating with the police

and demonstrating genuine remorse (or sorrow and regret) for their offending is likely to lessen the

seriousness of the offending

» the impact of the victim’s death — as in all cases, when sentencing the offender in a culpable
driving causing death case, the court will consider the impact of the offending on any victims, such
as the deceased person’s family and friends. Victims have the opportunity to file a victim impact
statement with the court that outlines the details of the injury, loss or damage they have suffered
as a result of the offending. This statement may be read aloud in court by the victim or by another
person, if requested by the victim

» the offender’s personal circumstances — the personal circumstances of the offender (including their
mental health, personal history, good or poor character and previous convictions) may increase or
lessen the seriousness of the offending

+ guilty plea — if the offender pleads guilty to culpable driving causing death, the judge must impose

a less severe sentence than they would otherwise have imposed. The time or stage at which the

guilty plea is entered is also a relevant factor (the earlier the guilty plea, the more likely it is to

reduce the sentence).
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standard sentence
the sentence that
should be imposed for
‘middle of the range of
seriousness’ offending,
before the judge takes
into account any other
relevant sentencing
factors (such as the
offender’s personal
circumstances or
guilty plea). Standard
sentences exist for

13 serious indictable
offences (such as
murder, culpable
driving causing

death and trafficking
large quantities of
unlawful drugs)

victim impact
statement

a statement filed with
the court by a victim
that is considered

by the court when
sentencing. It contains
particulars of any injury,
loss or damage suffered
by the victim as a result
of the offence
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Source 4 Victoria
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In the following scenario, the impact of the victim’'s death was one of many factors considered in sentencing.

Actual scenario

Drug-affected driver kills pedestrian

In June 2022, a County Court judge sentenced a 32-year-old man to 15 years’
imprisonment with a minimum non-parole period of 11 years after he pleaded guilty to
one charge of culpable driving causing death and seven other charges related to conduct
endangering life and serious injury. The man was charged after he drove his car at high
speed in the wrong direction on a main highway, ultimately striking and killing a 16-year-
old pedestrian who was walking with his girlfriend on the footpath.

In addition to reaching a speed of approximately 134 kilometres per hour (in an
80 kilometre per hour speed zone) at the time of the incident, the offender was driving
under the influence of drugs and did not hold a Victorian driver licence.

At the plea hearing, the Court heard about the devastating impact the victim's death
has had on his family and friends, including his girlfriend who was with him at the time of
his death. The victim, a motivated student who had just commenced his VCE studies, was
killed on his birthday. The Court heard details of the offender’s personal history, including
his battle with drug addiction, periods of homelessness and previous criminal offending,
including having had his licence suspended five times while living interstate. The sentencing
judge noted that, other than relying on the guilty plea, the Court did not receive any evidence,
such as a letter of apology, to indicate the offender was remorseful for his actions.

Had the offender not pleaded guilty, the judge would have sentenced him to 17 years
and six months in prison, with a non-parole period of 13 years and six months.

DPP v Hennessy [2022] VCC 1600 (19 September 2022)

Trends and statistics

Victoria

In Victoria, the number of people sentenced for culpable driving causing death fluctuates from year to
year with no significant trend of increase or decrease. For example, statistics compiled by the Victorian
Sentencing Advisory Council indicate that 13 people were sentenced for culpable driving causing death
in the year ending in June 2022 (see Source 5).

Number of people sentenced for culpable driving causing death (Victoria)
2017-2018 14
2018-2019 19
2019-2020 12
2020-2021 15
2021-2022 13

Source 5 The number of people sentenced for culpable driving causing death in Victoria from 2017-2018 to
2021-2022, according to the Sentencing Advisory Council

Over the five-year period from 2017-2018 to 2021-2022, all of the total 73 offenders sentenced for
culpable driving causing death (i.e. 100 per cent of offenders) received an immediate custodial sentence
(i.e. a term of immediate imprisonment or detainment in a youth justice centre). In 2021-2022, the
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average length of imprisonment imposed upon offenders was seven years and ten months, compared to
an average length of imprisonment in 20192020 of seven years and nine months.
From 1 July 2016 to 30 June 2021, the Sentencing Advisory Council reported that in relation to
culpable driving causing death:
» approximately 87 per cent of offenders were male
* approximately 37 per cent of offenders were aged under 25 years
» 56 per cent of offenders were aged between 25 and 54 years
* approximately 7 per cent of offenders were aged 55 years or more.
In more general terms, the trend in the number of ‘driving causing death’ offences reported (which
includes culpable and dangerous driving causing death) has varied over the past five years. For example,
statistics compiled by the Crime Statistics Agency indicate that reported driving causing death offences
have ranged from 98 in 2018 to 83 in 2022, with the highest number of reported offences, 102, being
reported in 2020.
Despite a number of campaigns designed to reduce deaths on Victorian roads, the number of
reported driving causing deaths offences per 100000 people has not been lower than one since 2013.
The Victorian Government has cited a number of likely other causes for this increase, including
driving at an excessive speed, driving while under the influence of alcohol or drugs, and driving while
fatigued or distracted (particularly by mobile phones).

Year Number of recorded driving causing | Number of recorded driving causing death
death offences (Victoria) offences per 100000 population (Victoria)

2018 98 1.5
2019 82 1.3
2020 102 1.5
2021 80 1.2
2022 83 1.3

Source 6 The number of people reported as driving causing death in Victoria per 100000 population 2018
to 2022 (for the year ending December), according to the Crime Statistics Agency

Northern Territory

[t is difficult to compare ‘culpable driving causing death’ statistics between the Australian states
and territories due to differences in the definition, classification and recording of serious driving
offences. For example, Northern Territory crime statistics, prepared by the Department of the
Attorney-General and Justice using data recorded by the Northern Territory Police Force, on
‘driving causing death’ only report ‘hit and run’ offences causing death (i.e. offences where the driver
has caused the death of a person, by driving dangerously, and failed to stop at the scene of the
accident). Other traffic-related deaths are categorised as ‘dangerous or negligent acts endangering
persons’. In contrast, the category ‘driving causing death’, as recorded by the Victorian Crimes
Statistics Agency, includes culpable and dangerous driving causing death offences. This difference
in definitions is likely to understate the level of ‘driving causing death’ offences in the Northern
Territory compared to Victoria. Similarly, the Northern Territory crime statistics contains crime data
for the 12 months ending in January, whereas the Victorian Crime Statistics Agency publishes crime
data for the 12 months ending December.

Irrespective of these differences, the Northern Territory has the highest road fatalities rate (i.e.
number of road deaths per 100000 members of the population) in Australia. According to Northern
Territory crime statistics, 52 people died from road accidents in the Northern Territory in 2022.
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Study tip

The Sentencing
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is a useful source

of information and
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about crime and
sentencing in Victoria.
If you are researching
an offence in depth,
you will find good
material on the
Council’s website.
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The Northern
Territory
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This equates to approximately 20.7 deaths resulting from road accidents per 100000 people. This is a
high rate compared to Victoria and Australia, which in the same period had approximately 3.6 and 4.5
deaths resulting from road accidents per 100000 people respectively.

The Northern Territory also has the highest rate of ‘driving causing death’ offences in Australia.
For example, according to Northern Territory crime statistics, there were eight ‘driving causing death’
offences in the Northern Territory in the year ending in January 2023, which equates to 3.2 driving

causing death offences per 100000 population (see Source 8). This rate is approximately three times
higher than the Victorian ‘driving causing death’ rate for a similar period.

Number of recorded ‘driving Number of recorded ‘driving causing death’
Year causing death’ offences offences per 100000 people
(Northern Territory) (Northern Territory)
2019 5 2.0
2020 1 0.4
2021 1 0.4
2022 7 2.8
2023 8 3.2

Source 8 The number of recorded ‘driving causing death’ offences and the number of ‘driving causing
death” offences per 100000 members of the population for the years ending January 2019 to January 2023,
according to the Northern Territory Crime Statistics

As illustrated in Source 8, with the exception of 2020 and 2021, the number of ‘driving causing
death’ offences per 100000 population in the Northern Territory has remained relatively high and
has trended upwards. For example, the ‘driving causing death’ offences rate has increased from 2.0
per cent in the year ending January 2019 to 3.2 per cent in the year ending January 2023.

Despite a number of campaigns, such as the “Towards Zero’ campaign that aims to increase
road safety awareness in the Northern Territory (a campaign that has also been conducted in
Victoria), the number of road deaths and the number of ‘driving causing death” offences per
100000 people remains relatively high in the Northern Territory compared to other Australian
states and territories. Various members of parliament and community groups have cited a number

Source 9 Excessive speed, driver fatigue and poor-quality roads in remote areas are some of the causes of
the high rate of road deaths in the Northern Territory.
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of likely other causes for this, including driving while fatigued, driving at an excessive speed, and
poor-quality roads in some remote areas. For example, in addition to having a high proportion of
people living in remote areas and needing to travel long distances on poorly maintained roads,
some roads (e.g. areas of the Stuart Highway) have no speed limits while others have a maximum
speed limit of 130 kilometres per hour.

Other factors that have contributed to the high road fatality rate in the Northern Territory include
drivers or passengers not wearing seatbelts, driving while distracted (particularly by mobile phones)
or driving under the influence of drugs and alcohol. In 2022, 30 per cent of road deaths involved at
least one person not wearing a seatbelt.

Possible impacts
of culpable driving
causing death

All crime impacts individuals and society. Being a
serious homicide offence, culpable driving causing death
significantly impacts:
* the victim (and their family and friends)
* the community
» the offender.

Source 11 summarises some of the possible impacts
that culpable driving causing death, and other major
indictable driving offences, can have on the victim and

Source 10 The Victorian Government’s ‘Towards Zero” advertising
campaign was part of the state’s larger Road Safety Strategy to reduce

their family, on the community, and on the offender. the number of deaths and serious injuries on Victorian roads.
their family
e Loss of life e Cost of publicly funded e Medical treatment and costs
e Disruption to family life medical treatment (if injured)
e Trauma, grief and loss, and e Need for coronial services e Guilt or shame in causing a death
related medical issues e Increased need for police, fire and e Legal costs
e Funeral costs emergency services e Likelihood of a custodial sentence
e Lostlabour and income in e Trauma to emergency services e Lostlabourandincome in
the household workers responding to fatal collision the household
e Continuing psychological issues e Increased insurance premiums for e Impact on their family’s social
e |oss of trust in law and order, motor vehicles standing, finances, and health
and community values e Loss of workplace productivity and wellbeing
e Damage to community property e Damage to, replacement or
e Loss of trust in law and order, and impounding of vehicle

community values

Source 11 A summary of the impacts of culpable driving causing death and other indictable driving offences
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Remember and understand
1

Describe the elements of the offence of culpable
driving causing death.

Explain two possible defences for culpable driving
causing death.

Examine and apply

3

132

Create your own hypothetical scenario where a sudden
or extreme emergency could be used as a defence to a
charge of culpable driving causing death.

Read the scenario ‘Driver falls asleep with tragic

consequences’.

a Describe the facts of this case.

b Distinguish between the offences of culpable driving
causing death and dangerous driving causing death.

¢ Suggest why the judge commented that the
circumstances of the offending fell within the
offence of dangerous driving causing death rather
than culpable driving causing death.

Describe the impact of this crime on the accused.

e Based on the limited facts provided, do you think the
sentence imposed was appropriate? Give reasons for
yOur response.

Read the scenario ‘Four women killed in a tragic collision’.

a Describe the elements of culpable driving causing
death in relation to this case.

b Imagine you are the defence counsel in this case.
What arguments could you make to cast doubt on
the prosecution’s case?

¢ Describe two possible impacts of this crime on the
accused, the victims’ families and the community.

d Do you agree with the sentence imposed on the

accused in this case? Give reasons for your response.

For each of the following scenarios, argue the case for

either the prosecution or the defence.

a It was a drizzly, wet day. It was estimated that Bleize
was riding his motorbike at 95 kilometres per hour
(in a 60 kilometres per hour zone) when he hit a
pothole and lost control of his motorbike. The bike
slid sideways into people standing at a tram stop.
One person died.

b Petrea was found in pyjamas, dazed and hurt on the
side of the road at 3 am. They had driven through
a red light and collided with another vehicle. The
other driver was dead. When questioned, Petrea
said they did not know what happened. It was later
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found that Petrea had taken new sleeping tablets
after consuming two glasses of wine. Users of this
medication are warned that it may cause ‘potentially
dangerous and complex sleep-related behaviours'.

Read the scenario ‘Drug-affected driver kills pedestrian’.

a State the maximum penalty and the standard
sentence for culpable driving causing death in Victoria.

b Imagine you were the judge in this case. Identify
the factors that you believe would contribute to the
offender receiving a term of imprisonment above
the standard sentence.

¢ List any factors that you consider might decrease
the severity of the sentence you would impose.

d What is a victim impact statement? Explain how
it may have affected the sentence imposed by the
judge in this case.

e Do you agree with the sentence imposed by the
judge in this case? Justify your answer.

Create an infographic that

gives an overview of current

/ ) Video tutorial

How to create
an infographic

trends for the offence of

culpable driving causing death.

A video to help you create an

infographic is provided on your obook pro.

Search online for a newspaper article about a case of

culpable driving causing death.

a Briefly describe the facts of the case.

b Explain whether the facts of the case meet
each element of the offence of culpable driving
causing death.

c Suggest any possible defences that might be
relevant to the case.

d If the case has concluded, state the verdict and any
sentence imposed. Do you think the sentence fits the
crime? Justify your response.

Reflect and evaluate

10 What do you consider to be the major causes of

culpable driving causing death and other indictable
driving offences (e.g. dangerous driving causing serious
injury)? Discuss the extent to which you believe the
Victorian Government has adequately responded to
the incidence of these offences.

11 In your view, should the offence of culpable driving

causing death be abolished as a crime and people
charged with murder instead? Discuss as a class.
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arson

the intentional and
unlawful use of fire
to destroy or damage
another person’s
property

arson causing death
the intentional and
unlawful use of fire
which causes the death
of another person

intentionally or
recklessly causing
a bushfire
intentionally or
recklessly causing
a fire that spreads
to vegetation on
property belonging
to another person

Key knowledge
In this topic, you will learn about:

e the criminal offence of arson, including the elements of the offence, possible defences, possible
sanctions, trends and statistics in relation to the offence in Victoria and in one other Australian
jurisdiction, and the possible impact of the offence on individuals and society.

The offence of arson is defined as the intentional and unlawful use of fire to destroy or damage
another person’s property. This includes using fire to destroy or damage property with the intention to
endanger life or with the intent to gain. The offence of arson carries a maximum penalty of 15 years’
imprisonment and/or a fine of 1800 penalty units (approximately $346 000).

A number of other arson-related offences exist, including arson causing death and intentionally or
recklessly causing a bushfire:

* The offence of arson causing death is the intentional and unlawful use of fire which causes
the death of another person. Arson causing death is a ‘category 2’ offence, which means the
offender, if aged over 18 years, must be sentenced to imprisonment (i.e. spend time in prison),
unless they have impaired mental functioning or assisted the authorities (i.e. the police). The
maximum penalty for arson causing death is 25 years’ imprisonment and/or a fine of 3000
penalty units (approximately $576 000).

* The offence of intentionally or recklessly causing a bushfire is the intentional or reckless
causing of a fire that spreads to vegetation on property belonging to another person. The
maximum penalty for intentionally or recklessly causing a bushfire is 15 years’ imprisonment
and/or a fine of 1800 penalty units (approximately $346 000).

Source 1 Section 201A of the Crimes Act 1958 (Vic) states that a person found guilty of intentionally or
recklessly starting a bushfire can receive a maximum penalty of 15 years” imprisonment.
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Flements of arson

For a person to be found guilty of arson, the prosecution must prove the following four elements beyond
reasonable doubt:

» the accused damaged or destroyed the property by fire

» the property belonged to another person

» the accused purposely (intentionally) damaged or destroyed the property by fire, or knew or
believed that the damage or destruction by fire was the likely result of their actions

» the accused had no lawful excuse for damaging or destroying the property.

These four elements of arson are further discussed below.

Element 1 - The accused damaged or destroyed the
property by fire
The prosecution must prove that the accused used fire to destroy or cause some change to the physical

integrity of the property. ‘Property’ includes not only buildings such as houses, sheds and city buildings,
' but also money, animals or other physical possessions.

Element 2 - The property belonged to another person

The prosecution must prove that the property was not the accused’s property, and

instead ‘belonged’ to another person. Property belongs’ to a person if they own or
control it, or if they have some sort of right or interest in it.

Element 3 - The accused purposely damaged or
destroyed the property by fire, or knew or believed
that the damage or destruction by fire was the
likely result of their actions

The prosecution must present evidence to prove that the accused caused the
fire with the intention to destroy or damage the property, or knew or believed that
their conduct was more likely than not to result in the destruction of or damage to
the property. It is not sufficient for the prosecution to merely establish that the accused
thought about the possibility of damage or destruction.

Element 4 - The accused had no lawful excuse for

Source 2 The . .
brosecution must damaging or destroying the property

prove the four

Finally, the prosecution must prove that there was no justification or lawful excuse for the accused’s actions.
A lawful excuse for damaging or destroying the property may be the honest belief that the owner had

be found guilty of consented to the damage or destruction of the property, or where the accused honestly believed that it was
this offence. necessary to protect their property or property belonging to someone else.

elements of arson
for an accused to

Elements of arson causing death

For a person to be found guilty of arson causing death, the prosecution must prove the following five
elements beyond reasonable doubt:
* the accused damaged or destroyed property by fire (see above)

» the property belonged to another person (see above)
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» the accused purposely (intentionally) damaged or destroyed the property by fire, or knew or
believed that damage or destruction by fire was the likely result of their actions (see above)

» the accused’s action caused the death of another person
* the accused had no lawful excuse for damaging or destroying the property (see above).

Elements of intentionally or recklessly causing
a bushfire

For a person to be found guilty of intentionally or recklessly causing a bushfire, the prosecution must

prove the following three elements beyond reasonable doubt:

» the accused caused a fire

» the accused caused the fire intentionally or recklessly

» the accused was reckless as to the spread of the fire to vegetation on the property belonging to
another person.

These three elements of intentionally or recklessly causing a bushfire are further discussed below.

Element 1 - The accused caused a fire

Under the Crimes Act 1958 (Vic), a person causes a fire when they light a fire, maintain a fire, fail to
control a fire lit by themselves, or fail to control a fire within their control.

Element 2 - The accused caused the fire intentionally
or recklessly

To prove this element, the prosecution must present evidence to prove the accused was aware that their
actions would probably cause a fire. It is not enough for the accused to have known that it was possible
that their actions would cause a fire.

Element 3 - The accused was reckless as to the spread of the
fire to vegetation on the property belonging to another person

To prove this element, the prosecution must present evidence to prove that at the time of lighting the fire,

the accused actually knew of the probability of the fire spreading to vegetation on property belonging

to another person, and that they would be unable to stop it. It is not enough for the accused to have

recognised that it was likely the fire might spread to vegetation on property belonging to another person.
In the scenario below, the offender successfully appealed his sentence after being found guilty of

five counts of arson (i.e. destroying and damaging property by use of fire).

Actual scenario

Arsonist has sentence reduced on appeal

In 2017, a 38-year-old man was sentenced to 14 years and six months’ imprisonment

- with a non-parole period of 12 years and three months - after being found guilty

of five counts of arson. The accused had deliberately set fire to a police station,

two churches, a cafe and a childcare centre over a two-week period in 2011. While no
one was killed as a result of the offences, the accused caused significant damage and
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affected the lives of those who owned, worked at and visited the destroyed properties.

During the County Court trial, the jury heard that the accused - who had committed
more than 40 offences since he was 18 years old - had posted videos on the internet
indicating his ‘hatred for society’. In one post, the accused claimed that ‘arsonists are not
evil, they actually have every right to attack society’.

The accused filed an appeal against his conviction and sentence in the Court of
Appeal. The appeal was based on a number of grounds, including that the trial judge had
imposed an excessive sentence, particularly given the accused had an autism spectrum
disorder that, his legal counsel argued, reduced his culpability for the crime.

The appeal judges accepted that the accused’s moral culpability for his actions was
reduced to a moderate degree by his cognitive condition. However, the appeal judges
found the accused was fully aware of his actions at the time of committing the offences
and knew they were unlawful.

The judges found the accused’s actions were premeditated and intentional, and were
designed to destroy various institutions that the accused considered symbolised the ‘wrongs
that society had done to him'".

While maintaining his conviction, the Court of Appeal slightly reduced his sentence to
12 years and three months” imprisonment with a minimum non-parole period of 10 years
and three months.

Davies v The Queen [2019] VSCA 66 (28 March 2019)

The scenario below is about a case in which the offender was found guilty of 10 counts of arson
causing death after he deliberately started two bushfires on Black Saturday in 2009.

Actual scenario

Black Saturday arsonist found

guilty of arson causing death

In March 2012, a Supreme Court jury found a 42-year-
old man guilty of 10 counts of arson causing death.
The offender had deliberately started two bushfires in
Churchill in Victoria, which resulted in the deaths of
11 people, including 10 as a direct result of the fire.
The offender - who had volunteered as a firefighter for
the Country Fire Authority in the late 1980s - started
the fires on a total fire ban day, when extremely strong
winds raged and temperatures soared to over 43°C.

In his defence, the offender’s legal counsel told the
Supreme Court that their client - who suffered from

autism and had a mild intellectual disability - was Source 3 On 7 February 2009, known as ‘Black Saturday’,
devastating bushfires travelled through Churchill, Victoria,
and surrounding towns, which resulted in the deaths of

11 people, and the destruction of 145 houses and over

25 800 hectares of land and property.

unaware at the time of his offending that his actions
would cause a fire. While the offender admitted
throwing cigarette ash out of his car window while
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driving through a eucalypt plantation, in a statement
given to police he claimed that he thought the ash was
‘dead” and ‘didn’t know it had lit up".

By contrast, the prosecution claimed the offender’s
explanation was a ‘furphy’ (i.e. a lie) because expert
evidence indicated the fire was deliberately started
at two different locations. The prosecution also
argued that the offender had demonstrated he had
an intellectual 'level of functioning’ that was at the
very least ‘reasonable’ when he lodged an insurance
policy claim for his car (which was destroyed in the
fire) the morning after the fire. After the incident, the
offender also made a report to Crime Stoppers falsely
claiming he saw a State Emergency Service firefighter
deliberately lighting the fire.

Defences to arson

For a person to be found guilty of arson and arson-related offences (e.g. arson causing death, or

The offender was sentenced to 17 years’
imprisonment with a minimum non-parole period of
14 years. During sentencing, Justice Coghlan stated
that although he accepted that the offender was
remorseful [sorry) for his actions and did not intend
to kill anyone, such intention to cause death is not a
necessary element for a person to be found guilty of
arson causing death.

In June 2023, the offender became eligible for
parole after serving 14 years in prison. The prospect
of his release and, possible return to his hometown,
caused great stress and anxiety for many people who
lost loved ones and property in the Churchill fires.

R v Sokaluk [2012] VSC 167 (27 April 2012)

intentionally or recklessly causing a bushfire), the prosecution must prove the relevant elements of

each offence beyond reasonable doubt. The accused may try to argue that one, or more, of these

relevant elements is missing. For example, the accused may argue that:

with and found guilty of an alternative offence (provided that elements for the alternative offence
are proven). This principle applies to arson. For example, if the prosecution cannot prove each of
the elements of arson causing death, the accused may still be charged with arson (i.e. damaging and

the property belonged solely to themselves

the person who owned the property gave their consent to the damage or destruction of the
property, or would have given their consent had they known the circumstances of the damage

or destruction.

In some cases where one of the elements of a crime is missing, the accused may be charged

destroying property by use of fire).

Other than defending the charge of arson or arson-related offences on the basis that one or

Study tip

Whether someone

has committed arson

will be determined
by checking the
offender’s actions

of the offence, and

against each element

then considering any

defences applicable

of the case.

more of the elements has not been satisfied, the accused can rely on a general defence. These

defences generally show that the accused did not or could not form the intention (guilty mind) to
commit the offence.

General defences to arson

The general defences to arson are listed below (see Topic 5.1 for more details on each of these):

mental impairment
duress
sudden and extraordinary emergency

automatism.

The scenario on the next page demonstrates how the defence of automatism can be used to

defend a charge of arson.
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Hypothetical scenario

Automatism as a defence in arson

Kosta was charged with arson after setting fire to a shed on his neighbour’s property.
The shed and its contents, including some farming equipment, were destroyed in the
fire. While security system footage captured Kosta entering his neighbour’s property
at 2:15 am, spreading fuel and lighting the fire, Kosta claims he has no memory of his
actions and that he must have been sleepwalking at the time of the offending.

Possible sanctions

In accordance with section 197 of the Crimes Act 1958 (Vic), the maximum penalty for arson

(destroying or damaging property by fire) is 15 years’ imprisonment and/or a fine of 1800 penalty

units (approximately $346 000). Under section 197A of the Crimes Act, the maximum penalty for arson

causing death is 25 years’ imprisonment and/or a fine of 3000 penalty units (approximately $576 000).

Being a ‘category 2’ offence on the scale of seriousness, people found guilty of arson causing death who

are aged over 18 years must be sentenced to imprisonment (i.e. spend time in prison), unless they have

impaired mental functioning or assisted the authorities (i.e. the police).

In addition to the maximum penalty, some other factors a judge may consider when determining

the length (or period) of imprisonment to be imposed on an offender who is guilty of arson include
the following. These factors may increase or lessen the seriousness of the offending, resulting in the
offender receiving a higher or lower sentence:

the nature and gravity of the offence — factors relating to the nature and gravity of the

offending that may result in the offender receiving a higher sentence include the recklessness

of the offender’s actions (e.g. lighting the fire in a public space or in a particularly dangerous
environment, such as at a petrol station or in hazardous weather conditions) and the method used
to start the fire (e.g. the use of fire accelerants)

the offender’s conduct after committing the offence — an offender may increase the seriousness
of their offending by acting in a cruel or heartless way after committing the offence. For example,
the offender may fail to assist a person who is inadvertently injured by the fire or may make false
statements to the police when interviewed. On the other hand, calling an ambulance, cooperating
with the police and demonstrating genuine remorse (or sorrow and regret) for their offending is
likely to lessen the seriousness of the offending

the impact of the offending on victims — as in all cases, when sentencing the offender in an arson
case, the court will consider the impact of the destruction and damage caused by the fire on any
victims. This may include financial loss (e.g. the cost of replacing any destroyed or damaged
property and any resulting loss of income), or the emotional harm and stress caused by the
offending (e.g. include fear and trauma associated with witnessing an arson attack, and the loss
and damage to property, such as a person’s home, and personal safety)

the offender’s personal circumstances — the personal circumstances of the offender (including their
mental health, personal history, good or poor character and previous convictions) may increase or
lessen the seriousness of the offending

guilty plea — if the offender pleads guilty to arson or arson causing death, the judge must impose
a less severe sentence than they would otherwise have imposed. The time or stage at which the
guilty plea is entered is also a relevant factor.
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Trends and statistics
Victoria

Despite common perceptions, perhaps in part driven by the media, the trend in arson has generally
slightly decreased over recent years. For example, according to statistics compiled by the Victorian
Crime Statistics Agency from 2018 to 2022, the number of arson incidents decreased from 3250 to

2165 (as indicated in Source 5). k
More specifically, the number of ‘damage caused by fire’ offences decreased from 39 per 100000
people in 2018 to 27.2 in 2022 (as indicated in Source 5). Source 4 Victoria
Number of reported Number of reported Number of reported ‘damage
Year arson incidents arson offences per caused by fire” offences per
(Victoria) 100000 people (Victoria) 100000 people (Victoria)
2018 3250 50.6 39
2019 3122 46.5 36.2
2020 2519 34.8 28.7
2021 2046 31.5 26.1
2022 2165 31.5 27.2

Source 5 The number of arson and arson-related offences per 100000 people between 2018 and 2022
(for the year ending December) in Victoria, according to the Crime Statistics Agency

According to data provided by the Sentencing Advisory Council, over the five-year period from
2017-2018 to 2021-2022, 145 people were sentenced in the higher courts (generally the County Court)
for arson. Of these people sentenced, 122 (i.e. 84.2 per cent of offenders) received an immediate
custodial sentence (i.e. a term of immediate imprisonment while 15 (i.e. 10.3 per cent of offenders)
received a community correction order.

In 2021-2022, the average length of imprisonment imposed upon offenders was two years and
six months, compared to an average length of imprisonment in 2017-2018 of two years and five months.

From 1 July 2016 to 30 June 2021, the Sentencing Advisory Council reported that in relation to
arson (i.e. destroying or damaging property by arson):

» approximately 90 per cent of offenders were male
» approximately 76 per cent of offenders were aged between 25 and 54 years

» approximately 20 per cent of offenders were aged under 25 years.

Source 6 Arson attacks in Victoria and New South Wales have decreased in recent years.
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New South Wales

While it is difficult to compare arson statistics between the Australian states and territories due to differences

in the definition and recording of these offences, New South Wales has a higher number and rate of arson

incidents (i.e. number of incidents per 100000 members of the population) compared to Victoria. For
' example, according to statistics provided by the NSW Bureau of Crimes Statistics and Research (BOCSAR),

there were 3337 incidents of arson in the year ending December 2022, which equates to just under 41

arson incidents per 100000 people (see Source 8). By contrast, there were 2076 recorded arson offences in

Source 7 New Victoria, equating to 31.5 arson offences rate per 100000 people (see Source 5).
South Wales

Similar to Victoria, however, the trend in New South Wales arson incidents has decreased over recent
years, and to a greater extent. For example, the number of arson incidents in New South Wales reduced by
11.7 per cent between 2018 and 2022.

Year Number of reported arson incidents Number of reported arson incidents
(New South Wales) per 100000 people (New South Wales)

2018 5367 67.3
2019 5216 64.5
2020 3940 48.2
2021 3779 46.3
2022 3337 40.9

Source 8 The number of reported arson incidents and the arson incident rate per 100000 people in New South
Wales for the years ending December 2018 to December 2022, according to the BOCSAR

According to statistics provided by BOCSAR, in 2022 the three most common locations for arson
offences in New South Wales were: residential premises; park, bushland or gardens; and roads, streets or
footpaths. Further, just under one-third of offences were committed by juvenile offenders (i.e. offenders aged
between 10 and 17 years).

While little research has been conducted to explain specific reasons why New South Wales has a higher
rate of arson incidents per 100000 people compared to Victoria, research suggests that vandalism and
revenge are major causes of arson. Revenge includes people setting fire to property to demonstrate their
dissatisfaction with the way they perceive they have been treated by another person or group, or by society in
general. Some people also commit arson in an attempt to make a false claim against an insurance company
or conceal (hide) a crime. On rare occasions, offenders may be people who are obsessed with lighting fires
(referred to as pyromaniacs or serial arsonists).

Possible impacts of arson

All crime has impacts on individuals and society. Arson and arson-related offences — such as arson causing

death, and intentionally or recklessly causing a bushfire — are no exception. For example, as demonstrated

in the 2009 Black Saturday and 20192020 national bushfires, damage and destruction to life, property and

vegetation caused by fire can have devastating immediate and long-term consequences, including:

* loss of human life, animals and wildlife

» destruction of property, vegetation, crops, forests and other features of the environment

* economic loss, including loss of businesses and income-earning capacity

» physical and emotional trauma on those individuals affected by the loss of life or property, and those
who witness the destruction and damage caused by the fire

* loss of personal wellbeing

* asense of shame and guilt for the offender and the likelihood of a custodial sentence.

140 UNIT1 THE PRESUMPTION OF INNOCENCE OXFORD UNIVERSITY PRESS



Source 9 summarises some of the possible impacts that arson can have on the victim and their family, on

the community, and on the offender.

Impacts on the victim and their family Impacts on the community Impacts on the offender

Loss of life and/or property, e Loss of public property and infrastructure e Medical treatment and
livestock and animals (e.g. roads and power] and damage to the costs (if injured)
Disruption to family life and work environment (including wildlife) e Guilt or shame in causing
(if homes and businesses are e Cost of publicly funded medical treatment a death

destroyed or damaged) e Need for coronial services e |egal costs

Lost labour and income in the e |Increased need for police, fire and e |ikelihood of a

household and loss of income- emergency services custodial sentence
earning capacity (if a business is e Trauma to emergency service workers e Lostlabour and income in
destroyed or damaged) and first responders the household

Cost of rebuilding or e [ncreased insurance premiums e |mpact on their family’s

re-establishing property e Loss of workplace productivity social standing, finances,

Trauma, grief and loss, and related Loss of trust

physical and mental health issues

and health and wellbeing

Source 9 A summary of the impacts of arson and arson-related offences

Actual scenario
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Dissatisfied customer sets bank
on fire

In March 2019, a 24-year-old man was sentenced to

11 years’ imprisonment (with a minimum non-parole
period of seven years] after pleading guilty to one
charge of arson, four charges of causing serious

injury recklessly, and 11 charges of causing injury
recklessly. The accused had deliberately lit a fire inside
the Springvale branch of the Commonwealth Bank in
Melbourne in November 2016.

On the day of the incident, the accused visited
the bank to withdraw some money and became
dissatisfied with the service he received. He left the
bank and returned 15 minutes later with petrol he had
purchased from a local petrol station and a lighter.

He then spread the petrol on the ground inside and
outside the entrance to the bank and used his lighter to
deliberately start the fire.

Fifteen of the 39 people who were in the bank at
the time of the offending were injured by the fire, with
four sustaining serious injuries. The accused was also
seriously injured and sustained burns to approximately
60 per cent of his body. He spent five months
recovering in hospital after the incident, prior to being
held in custody pending his sentencing hearing.

Source 10 Emergency service workers responding to an
arson attack at the Commonwealth Bank in Springvale
in 2017

In addition to causing the victims’ physical injuries,
the accused's actions had a significant impact on
many other people, including bank employees,
customers and other people who witnessed the crime,
and emergency service workers. Indeed, during
the sentencing hearing a number of victims gave
statements outlining the effects of the crime on their
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mental wellbeing, including suffering from a range
of conditions such as post-traumatic stress disorder,
depression, emotional stress and anxiety.

The County Court also heard that the damage
caused to the bank exceeded $2.6 million. This figure
did not include the loss of business while the bank was
being repaired.

m Check your learning

Remember and understand

1 Describe the elements of the offence of arson
causing death.

Examine and apply

2 Create a hypothetical example of a situation where
automatism could be used as a defence to an arson-
related offence.

3 Read the scenario ‘Arsonist has sentence reduced

on appeal’.

a State the offence with which the accused
was charged and the maximum penalty that could
be imposed by the court.

b Describe the elements of the offence that must have
been present for the accused to have been found guilty.

c Suggest one possible defence the accused may have
raised during the County Court trial. Give reasons for
yOur response.

d Describe three factors the original trial judge
considered when determining the length of the
offender’s sentence. State whether each factor
would have increased or decreased the length of
the sentence.

e To what extent do you agree with the sentence
ultimately imposed on the offender by the Supreme
Court of Appeal? Justify your view.

4 Read the scenario ‘Dissatisfied customer sets bank

on fire’.

a Describe the basic facts of this case.

b Explain how the elements of arson applied to
this case.

¢ Describe the possible impacts this crime had on
the accused, the victims, the witnesses, the first
responders, the bank and the wider community.

UNIT 1

THE PRESUMPTION OF INNOCENCE

The accused pleaded guilty to the charges. The judge
considered a range of factors when determining the
sentence, including the offender’s relatively young age at
the time of the offending, and the fact that he was living
in Australia with no family and spoke very limited English
after arriving as a refugee from Myanmar in 2013.

DPP v Islam [2019] VCC 217 (1 March 2019)

d Given the limited facts provided, do you think the
sentenced imposed on the accused was fair? Give
reasons for your response.

5 In pairs, create a digital presentation (such as an
infographic, PowerPoint, video or animation) that
includes the following:

a a definition of arson

b an overview of <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>