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INntroduction

Welcome to the Second Edition of Investigating Legal Studies for Queensland, written to the new Legal
Studies 2019 General Senior Syllabus.

Laws influence everything we do so it is important for us, as citizens, to understand the laws that exist within
our society and how they affect us. Legal Studies provides students with the opportunity to understand our
legal system as well as comprehend many important legal and social topics. It is important for students
to value their democratic and human rights as this allows them to make a meaningful contribution to our
society. Investigating Legal Studies for Queensiand Second Edition uses current issues that stem from local,
national and international sources that will allow students to reflect on legal implications from both the
past and the present as well as into the future.

Covering the Legal Studies 2019 General Senior Syllabus in one book allows flexibility in the development
of work programs for Years 11 and 12 in all schools and provides better support for composite classes
because all the topics can be found in the one textbook.

Clearly distinguishable by means of coloured tabs, each of the four units (Beyond reasonable doubt,
Balance of probabilities, Law and governance, and Human Rights in legal contexts) follows the same
structure. Starting with unit and chapter openers to contextualise the content to be covered, then enhancing
the content through case studies, news articles, extracts from relevant laws, and photos; offering ample
opportunities for revising new content and inquiry through a range of activities and concluding the
chapter and unit with a range of assessment techniques (short-response, extended-response and response-
to-stimulus).

While ‘Review’ activities support students to check their understanding of the new materials they have
been introduced to, ‘Research’ activities, ‘Sidebar’ and ‘Check this out’ offer students opportunities to delve
deeper into and reflect on issues relating to the relevant chapter topic. Each question is marked with
the relevant cognitive verb — Comprehend (C), Select (S), Analyse (A), Evaluate (E), and Create (Cr) — to
guide students through the required range of cognitive processes they need to use to meet the syllabus
objectives.

ISBN 978-1-108-46950-0 © Lippingwell et al. 2018 Cambridge University Press
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Information that the
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Beyond reasonable dou/ /'"

Focus: Can the Australian legal system effectively safeguard individuals’ right to
freedom from interference with society’s need for order?

In Unit 1, students are introduced to the Australian legal system, the sources of law and the roles of parliament
and the courts. The unit focuses on legal principles, and criteria, for example just and equitable outcomes.
Students will consider how criminal law attempts to safeguard individuals’ right to freedom from interference
with society’s need for order. Students examine the consequences of alleged criminal behaviour in terms of trial
processes, punishments and sentences.

Legal Studies 2019 v1.1 General Senior Syllabus © Queensland Curriculum & Assessment Authority.

UNIT OBJECTIVES CHAPTERS/TOPICS IN THIS UNIT
By the end of this unit, students should be e Chapter 1: Legal foundations
able to: e Chapter 2: Criminal investigation process

e Chapter 3: Criminal trial process

e comprehend legal concepts, principles and S e e A

processes of the Australian and Queensland legal
systems, with a focus on the criminal law

e select legal information from sources relevant to
the Australian and/or Queensland criminal justice
systems

e analyse legal issues involving the Australian and/or
Queensland criminal justice systems

e evaluate legal situations relevant to the Australian
and/or Queensland criminal justice systems

e create responses that communicate meaning to
suit the intended purpose.

Legal Studies 2019 v1.1 General Senior Syllabus

© Queensland Curriculum & Assessment Authority.
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CHAPTER 1

Legal foundations

CHAPTER OBJECTIVES

By the end of this chapter, students should be able to:

describe the concept of the rule of law; sources of law in the Australian legal system;
separation of powers doctrine in the Australian legal system; difference between onus of
proof and standard of proof; court hierarchy in Australia; and the difference between
adversarial and inquisitorial systems of criminal justice

explain the purpose of laws within society; the difference between a rule and a law; the
concepts of just and equitable outcomes as a foundation principle of criminal law in Australia;
characteristics of an effective law; the process of statutory law-making; the role of states,
territories and the Australian Government; the process of statutory interpretation and the role
of courts; and the legal criteria for decisions

analyse a range of criminal legal issues to determine the nature and scope of the issue and
then examine different viewpoints

analyse the role of customary law in Australia’s legal system to determine the nature and
scope of the issues involved, then examine different viewpoints

describe the links between the legal foundations to the criminal justice system as a general
overview

create responses that communicate meaning to suit the intended purpose in paragraphs and
extended responses.

Legal Studies 2019 v1.1 General Senior Syllabus © Queensland Curriculum & Assessment Authority.

Key concepts/legal terminology you will encounter in this chapter

adversarial system criminal law referendum
bicameral customary law residual powers

civil law democracy rule of law

code equitable outcomes separation of powers
common law exclusive powers stakeholder
concurrent powers inquisitorial system standard of proof
constitution jurisdiction statute law

court hierarchy justice the state

crime onus of proof unicameral

JISBNIS7E_ 1210854695050
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RELEVANT LAW
IMPORTANT LEGISLATION

e Acts Interpretation Act 1954 (Qld)
e the Charter of the United Nations 1945 Criminal Code 1995 (Cth)
e Commonwealth of Australia Constitution Magistrates Court Act 1921 (Qld)

Act 1901 (the Constitution) e the Magna Carta (the Great Charter) 1215

Criminal Code Act 1899 (Qld)

[ )
suolepuNoy [ebe

SIGNIFICANT CASES

e Rv Minor (1992) 59 A Crim R 227
e [Rv Yakayaka and Djambuy (Unreported, Supreme Court of Northern Territory,
17 December 2012)

LEGAL ODDITY

Australia’s first police force was made up entirely of convicts! The Marines of the Royal Navy
were put in charge of law enforcement after the First Fleet arrived in New South Wales in January
1788. They operated according to the rules set by Governor Arthur Phillip. As crime began to rise
steadily throughout the colony, it was soon decided that the settlement needed a police force of
its own. Governor Phillip created the Night Watch, made up of 12 of the best-behaved convicts.
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Rules and laws in society

Law is a part of daily life. Tt establishes rights
and responsibilities to regulate how individuals
and groups conduct themselves in society by
establishing legal requirements or restrictions on
behaviour. There are many different legal and non-
legal rules and regulations to abide by, so citizens

Figure 1.1 Legal and non-legal
rules regulate how individuals and
groups behave.

SURFERS
CODE

RESPECT EVERYONE

PADDLING OUT

'R TO COMMUNICATE

ISBN 978-1-108-46950-0

© Lippingwell et al. 2018

need to understand where rules and laws originate,
their importance, and the impacts on society of
their rights and responsibilities.

Living in a democratic country such as Australia,
individuals need to understand their role in electing
the government that determines the rules and laws

Cambridge University Press

Photocopying is restricted under law and this material must not be transferred to another party.



that govern a society and the importance of
democracy. They must not take for granted their
right to vote when they turn 18 but rather take
seriously their major role in the democratic process,
to vote for a member of parliament who will best
serve their interests. Informed citizens understand
the world in which they live, respect and reflect on
laws and seek change to benefit society.

democracy government by the people, directly or indirectly,
through a system of representation, usually involving
periodically held free elections

Rules and laws

Parents, guardians, schools, sporting clubs and
associations make decisions about safety and
needs every day. These decisions, called rules,
can range from very basic to very formal. Rules
made by governments to ensure that our society
functions properly are referred to as laws. Laws
cover almost every aspect of our lives. There are
laws that regulate how we use our roads, how we
buy and sell goods, what we can and cannot have
in our backyards and how we resolve conflict, as
well as laws that ensure our individual rights are
protected. When considering laws and the legal
issues that arise from the regulation of behaviour
in society, analysing the nature and scope of the
issues can help us to understand the impact of

the regulations and the need for rules and laws
to safeguard the rights of individuals and society’s
need for order. These rules and laws are designed
to regulate the behaviours of and interactions
between members of society and the state, and
are categorised into either civil law or criminal law.
In modern Australian society, when an individual
or group breaks the law through an act or omission
against the community at large, the action is referred
to as a crime, and is punishable by the state. Criminal
law attempts to balance the rights of individuals to
freedom from interference with person or property,
and society’s need for order. We expect that if
someone violates our rights in some way through a
criminal act, the perpetrator will be punished.

rules the decisions your parents, guardians and school make
about your safety and needs

laws rules that are made by government to ensure that our
society functions properly

nature (of a legal issue) the essence and elements of the legal
issue being considered

scope (of a legal issue) the extent of the components of the
legal issue

state a term used to refer to the government and the people
it governs

crime an act or omission punishable by the state

1 Classify the following as rules or laws:

a not wearing a school uniform
wearing a helmet when riding a bike
speeding
punching someone in the face
lining up in the tuckshop
not starting a race until a gun is fired
going to school. (C)

VE
F
=
—
=
LLl
oc

Q@ = 0 Q 0 T

legal issues or crimes. (C)

laws are necessary in a society. (C, Cr)

2 List as many rules and laws as you can that may have affected your life in the last couple of
days. Discuss the function of each of the laws identified. (C)

Describe the differences between civil and criminal laws. (C)

Explain, in your own words, what the concept ‘nature and scope’ means when referring to

5 Create a one-paragraph response that explains the function of law and why both rules and

J
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The purpose of laws

Regardless of their age, race, sex, cultural or religious
background, most people believe that there are
certain ways in which people should behave and
treat others. Laws are a formalised version of these
beliefs, enacted to regulate, protect and balance the
rights and responsibilities of citizens in a society. In
Australia, the law aims to reflect the moral, ethical,
political, economic, social and cultural influences
of the society as a whole.

At times, moral and ethical standards seem to
be at odds with modern-day society and with some
minority groups within society; however, these laws
aim to guide citizens on how to behave, to offer
protection, maintain order and ensure justice. As

P Social

such, the law must constantly change to reflect the
values of the people who created the law and those
who live in this country. As societal views change
over time, so too does the law in recognition of
the changes that have occurred in people’s beliefs
and values. External factors, such as advances in
technology and national emergencies, have also
brought about changes.

CHECK THIS OUT

Search for the ‘I Side With” website using your
preferred search engine and look at the current polls.
Discuss the contemporary legal issues being polled
and the responses to each issue.

’ﬁ As our society discusses and questions certain topical issues through the many different avenues available
to it, especially through the media and social channels, pressure is put on governments to act to ensure
that our laws reflect the current needs of citizens.

Moral

We all make decisions about what we believe is right or wrong. A number of different factors mould our
moral beliefs, such as our parents, religious beliefs, cultural heritage, education and peers. These and many
other factors can have some influence on our moral make-up. The right-to-life debate is an issue that
continually rises to the surface, as do the debates about capital punishment, euthanasia and embryonic
stem cell research. How the law deals with such complex issues is important, particularly regarding the
moral and religious influences that are evident in areas such as criminal law and family law.

Economic

The passing of some laws can either be a response to economic circumstances or have some form of
economic impact on our society. These may include lobby groups such as large multinationals — for

9 example Shell, Apple, Microsoft or Coca-Cola. Economic influences can take other forms as well. Our law-
makers can be influenced by economic market factors such as inflation, interest rates and the stock market.

Political

At local, state and federal levels of government, the governing party of the day does influence the types
of laws passed. Different lobby groups (e.g. peak bodies that represent certain industries or business)
place external pressures on the governing party to try to persuade the government to amend or make
new laws on certain topics that will provide the best outcomes for the bodies they represent.

Cultural

Since Australia has adopted a traditional British system of law (the Westminster system), this has had a
| strong influence on our society, especially our parliamentary and legal system. To ensure that fairness
exists between different cultural groups in Australia, certain pieces of legislation have been passed.

These include the Racial Discrimination Act 1975 (Cth) and the Native Title Act 1993 (Cth).

Figure 1.2 Influences on the law drive change to reflect the views and values of society.
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1-. 1 Choose one contemporary legal issue (see Check this out on the previous page) to conduct \
- further research and answer the following questions:
- a Is the issue considered legally and morally acceptable in today’s society?
gé b What are the viewpoints of three opposing stakeholders? How does the law meet the
<C needs of all these stakeholders?
cl'ju) ¢ Do the laws on the issue safeguard individuals’ right to freedom while balancing society’s
&J need for order?

d Have any changes to the laws been made to meet the changing needs of society? (S, A, E)

2 Create an extended response to communicate the nature and scope of the legal issue you

have researched in the form of one of the following:

a a short presentation using digital technology

b one-page letter to one of the stakeholders you discussed above

¢ an oral presentation for an online podcast or radio segment. (Cr, C, E) j
N 1 Find three articles in the media that evidence the influences of law and the amendment to \
‘_' law on a contemporary legal issue. (S)
- Research and identify what pressure groups influenced the changes to the law. (S, A)
gi) Explain why it is important that pressure groups exist within our democracy. (C)
<C Create a short multimodal response using visual evidence to explain what influences drove one
(l'ju) of the changes identified in question 2. Explain what amendments were made in response to
&J the influences identified. (Cr, C)

J

Customary law

Customary law consists of principles and procedures
that have developed into rules and laws through
general usage according to the customs of a people,
nation-state or group of nation-states. Customs arise
to deal with problems in the most harmonious way.
These customary laws represent accepted practice
that operates within a recognised place or community
to regulate human behaviour and mandate specific
sanctions for non-compliance.

Three areas in which customary law has had an
impact on the Australian legal system are:

* Aboriginal and Torres Strait Islander customary
law

* English customary law

* international customary law.

Originally, customary law was not written down but
simply developed through practice and common
agreement. Customary law may have existed and
been practised for hundreds or even thousands of

stakeholder person, group or organisation that is affected
by, can affect or is concerned with an issue
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years without having been written down. In many
societies, most customary law is never written
down - as is the case with Aboriginal society —
while in other societies customary law is eventually
transferred into written law in complex and formal
legal systems.

During the Middle Ages, much of English law
was customary law; however, this body of law
developed into a common law system that spread
to other countries, such as Australia, the United
States, Canada, New Zealand and India, to name
just a few.

CASE STUDY 1.1

The Australian Law Reform Commission (ALRC
Report 31) shows that customary law issues tend to
be argued in the more serious cases — for example,
aggravated assaults and homicides — and to a much
lesser extent in the case of minor property and
public order offences.

In a criminal case, R v Minor (1992) 59 A Crim R
227, in which the accused pleaded guilty to two
manslaughter charges, the trial judge sought to take
into account that the accused would receive a form
of ‘payback’, which involved being speared in the
leg, as a consideration for early release from prison.

R v Yakayaka and Djambuy (Unreported, Supreme Court of Northern

Territory, 17 December 2012)
Facts

In December 2012, Edwin Djambuy and his wife
Sheraldine Yakayaka pleaded guilty in the Northern
Territory Supreme Court before Riley CJ to having
unlawfully supplied a commercial quantity of cannabis
to people living in the Millingimbi community.

Issues

The defendants had pleaded guilty, so the only issues
were those relating to sentencing, including whether
the court could adopt customary law (Yolngu law)
or a combination of Northern Territory and customary
law. Specifically, the question was whether section
16AA of the Crimes Act 1914 (Cth) prevented the
judge from imposing what was argued to be a lesser
sentence by applying Yolngu law.

Law

Sentencing Act (NT)
Crimes Act 1914 (Cth), s 16AA
Matters to which court to have regard when
passing sentence etc.—Northern Territory
offences
1 In determining the sentence to be passed,
or the order to be made, in relation to any

ISBN 978-1-108-46950-0
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person for an offence against a law of the

Northern Territory, a court must not take

into account any form of customary law or

cultural practice as a reason for:

a excusing, justifying, authorising, requiring
or lessening the seriousness of the
criminal behaviour to which the offence
relates; or

b aggravating the seriousness of the criminal
behaviour to which the offence relates.

Arguments

The prosecution argued that section 16AA of the
Crimes Act 1914 (Cth) applied to prevent the court
from imposing a ‘punishment that leads to the
rehabilitation that may include ostracisation from
the community and being sequestered in a place
where the community or the elders have deemed
it appropriate for them to serve out their time as
community punishment ... would offend the rule ... in
lessening the seriousness of the criminal behaviour’.

The defence argued that the court should accept
a role for Yolngu law as part of the punishment. The
defence called a senior lawman to give evidence and
to outline what conditions Yolngu law would impose.
The court was told that the application of Yolngu law

Cambridge University Press
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would involve a punishment of being banished to an
isolated ‘prison’ under the supervision of elders.

The specific issue was who should supervise the
proposed suspended sentences.

Decisions

The judge decided that imposing a punishment
incorporating Yolngu law ‘doesn’t lessen the
seriousness of the criminal behaviour, it provides a
consequence of the behaviour, which doesn’t make
it less serious but shows that they are being dealt
with or they have consequences’.

The judge indicated that he regarded Mr
Djambuy as being more culpable, and that he would
have sentenced him to imprisonment for 16 months,
but taking into account his guilty plea, he sentenced
him to 12 months’ imprisonment to be suspended
after 28 days. In respect of Ms Yakayaka, the judge
indicated that he would have sentenced her to

12 months’ imprisonment but for her guilty plea. She
was sentenced to eight months’ imprisonment, to be
suspended immediately. Mr Djambuy’s suspended
sentence was to be supervised under Yolngu law
after he was released from prison in 28 days.

Reasons

Mr Djambuy’s suspended sentence was not to be
supervised by NT Corrections as would normally
have been the case; instead, the judge accepted the
submission that the offenders would be punished
and supervised under Yolngu law. The judge said that
supervision by NT Corrections was not ‘necessary
or indeed appropriate’, and added, ‘I am told that
he will be under strict supervision (under Yolngu law)
within the community by community members for a
significant period and that would seem to me to be
an adequate response to any need for supervision in
his circumstances.’

necessary information:

— definition of supply

— nature of supply

— scope of supply

— stakeholders affected by supply
— customary law and supply. (Cr, C)

m
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1 Use Case Study 1.1 and your own research to analyse the role of customary law in Australia
by identifying the essential elements, features and components of customary law. (A, C)

2 Create a list of the stakeholders, their perspectives and the legal issues that may arise from the
use of customary laws in criminal law matters. (C)

3 Create a series of short responses (50-150 words each) to communicate the nature and
scope of the drug offence of supply in Queensland. You will need to research to find the

4 Create a one-paragraph response to evaluate the role of customary law in Australia’s legal
system to deal with drug offences. (Cr, E)

_/
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The rule of law

The rule of law is the underlying principle that
all people and institutions are equally subject to
and accountable to the law. Democratic societies,
including Australia, adhere to this principle to ensure
governments exercise the appropriate authority and
that they themselves abide by the law. As a result,
no individual or group is beyond the law, no one
can be convicted of a crime without a proper trial
using established and valid laws and the law must
be fairly applied and enforced to all. The rule of
law is fundamental to the democratic principles of
a fair society and to ensuring just and equitable
outcomes for all.

rule of law the principle that all people are subject to the law
and equal before the law

The concept of the rule of law was first embedded
within the Charter of the United Nations, signed
in 1945 before the United Nations was formally
established, to outline the purpose and principle
of governance. It was then reaffirmed and given a
central place in the Universal Declaration of Human
Rights, signed in 1948. On 24 September 2012, all
Member States, non-governmental organisations
and civil society represented at the highest level
attended a high-level meeting to commit to
strengthening the rule of law. With the consensus
of a declaration, Member States confirmed their
commitment to the rule of law and expanded on
the efforts required to maintain different aspects of
the rule of law.

Agenda item 83

international levels

The General Assembly
Adopts the following declaration:

just and fair socicties are built.

United Nations Aresiemne
@ General Assembly 30 Novenbe 2012
Sixty-seventh session

Resolution adopted by the General Assembly on 24 September 2012
[without reference to @ Main Committee (A/67/L.1)]

67/1. Declaration of the high-level meeting of the General
Assembly on the rule of law at the national and

Declaration of the high-level meeting of the General Assembly on
the rule of law at the national and international levels

We, Heads of State and Government, and heads of delegation have gathered at
United Nations Headquarters in New York on 24 September 2012 to reaffirm our
commitment to the rule of law and its fundamental importance for political dialogue
and cooperation among all States and for the further development of the three main
pillars upon which the United Nations is built: international peace and security,
human rights and development. We agree that our collective response to the
challenges and opportunities arising from the many complex political, social and

i fi ions before us must be guided by the rule of law, as it is the
foundation of friendly and equitable relations between States and the basis on which

Figure 1.3 ‘the rule of law applies to all States equally ... all persons, institutions and entities, public and private, including the State
itself, are accountable to just, fair and equitable laws and are entitled without any discrimination to equal protection of the law.’

Source: United Nations.
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The UN Secretary General describes the rule of  For the rule of law to operate effectively within
law as our society, a number of key aspects must be
evident:

a principle of governance in which all persons,
P P J P e Laws must be clear.

e Laws must be accepted by all citizens.
e Laws must be known.
* Laws must be seen to be applied fairly.

institutions and entities, public and private,
including the State itself, are accountable to

laws that are publicly promulgated, equally

I OIdOlL

enforced and independently adjudicated, and

which are consistent with international human

rights norms and standards. It requires, as well, 1 Discuss whether all principles in \

the rule of law pyramid are of equal
importance to ensure that the law is
fairly applied and enforced. (A)

measures to ensure adherence to the principles

L Joydeyn

of supremacy of law, equality before the
law, accountability to the law, fairness in the

application of the law, separation of powers,
pp P P 2 Create a one-paragraph response

to communicate the concept of the
rule of law. (Cr, C)

participation in decision-making, legal certainty,

3
-
—
e
=
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avoidance of arbitrariness and procedural and

legal transparency.
3 Create a one-page infographic to

communicate the key aspects of the
rule of law. (Cr, C) J
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Figure 1.4 The rule of law pyramid

RULE OF LAW

INSTITUTE OF AUSTRALIA

Source: © The Rule of Law Institute of Australia.
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Powers in the Australian legal system

The development of our legal and parliamentary
system has a long history. We inherited most of our
existing laws from the English Westminster system.

In 1215, the Magna Carta was the first document
forced onto a king of England by a group of his
subjects, the feudal barons, in an attempt to limit
his powers by law and protect their privileges. The
document contained promises — for example, that
no new taxes would be introduced and that the
king was required to consult with the noblemen.
This was a significant move and the first step in
limiting the power of the monarchy.

Two other significant documents were passed
between 1679 and 1688. The Habeas Corpus Act
1679 ensured that any person who was detained
was entitled to a trial. Then the British Bill of Rights
was introduced, which placed further restrictions
on the monarchy. The Bill of Rights 1689, 1 Wm &
M 2, ¢ 2, ensured that the monarchy could not pass
any laws without the approval of parliament.

The Magna Carta, Habeas Corpus Act and Bill
of Rights provided the foundation to establish
the principles that everyone is subject to the law,
guaranteeing the rights of individuals, the right to justice
and the right to a fair trial, ensuring that imprisonment
should not occur without due legal process. This
could be seen as a foundation of accountability, of
popular democracy and even of the importance of
engaged citizens. To ensure that this accountability is
upheld within the Australian legal system, authority
is divided across the arms and levels of government.

Arms of government

The separation of powers doctrine divides or
separates the power of governing Australia into
three parts. These three parts are found in Chapters
I, IT and IIT of the Australian Constitution and ensure
that no individual body or person has complete
control. It clearly outlines the powers afforded to the
three levels of government: federal, state and local.

separation of powers doctrine requires that all three arms
be separated to ensure that no individual body or person
has complete control; the distinct roles of the executive, the
judiciary and the legislature are strictly maintained

ISBN 978-1-108-46950-0
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1 Discuss why it is important that \
judges and magistrates remain
separated from the other two arms
of government. (C)

2 Create a one-paragraph response
to explain the role of the separation
of powers doctrine in the Australian

legal system. (Cr. C) j
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While there is a slight overlap between the
legislative and executive arms within Australian
governments, members of the judiciary are not
part of the other two branches of government, and
the independence of the judiciary ensures that the
courts remain impartial and thus protect the rights
of all citizens. The separation of powers is discussed
in more detail in Chapter 9.

Levels of government

In Australia, authority is shared between three levels
of government — federal, state and local. In 1901, the
Australian Constitution established a federal system
of government within the country, thereby giving
certain powers to the Commonwealth and the states.

Sections 51 and 52 of the Australian Constitution
list the powers under which the Commonwealth
can make laws. The powers available to the states
apply to almost any area not specifically given to
the Commonwealth.

Figure 1.5 Themis, an Ancient Greek Titaness, is the
personification of order, law, fairness and justice. Her symbol is
the scales of justice and her image is often associated with the
law. This statue sits outside the Law courts in Brisbane.

Cambridge Uni



History of Australian law

Captain Phillip arrived in Australia and introduced a system of English law.

1788

The New South Wales Act 1823 (Imp) 4 Geo IV, ¢ 96 was passed.

VAN

C< 4

The Australian Courts Act 1828 (Imp) 9 Geo IV, c 83 was passed.

1828 -
\

The Australian Constitutions Act 1842 (No. 1) (Imp) 5 & 6 Vict, c 76 was passed,
allowing some local representation to contribute to law-making.

J .

English law created self-governing colonies, such as Queensland.

1850-59

AN

The Colonial Laws Validity Act 1865 (Imp) 28 & 29 Vict, c 63 was passed.

VAN

The Constitution Act of Queensland 1867 (Qld) was passed, allowing
English laws to override any Australian laws that were inconsistent.

Australia was federated as a result of the British Parliament passing the
Commonwealth of Australia Constitution Act 1900 (Imp) 64 & 64 Vict, ¢ 12.

VAN

Queensland abolished its upper house - Constitution Act Amendment
Act 1922 (Qld).

AN

The Australia Act 1986 (Cth) was passed, which saw the final ties with
the United Kingdom removed - for example, appeals to the Privy
Council were removed.

1986 /

€ECECa

Figure 1.6 A number of historical dates concerning the development of our laws since white settlement in Australia
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Judicial

Power to make

judgments on law

’ -
o
-

Power to make
and change law

Figure 1.7 Separation of powers

Each state has its own government and makes
laws in relation to areas over which it has control.
Local councils are given power by way of the
states passing Acts of parliament in each state that
delegate certain authority to local councils. The
state parliaments can pass laws on a wider range
of areas than the Commonwealth Parliament, but
it could be debated that the Commonwealth has
greater power.

Section 109 of the Australian Constitution states
that if there are inconsistent laws between the
Commonwealth and a state, the Commonwealth
will override the state. Section 96 also allows the
Commonwealth to make grants of money to the
states for any reason, although conditions can be
imposed on how the money can be spent. In this
way, the Commonwealth can have an influence in
areas where they have no direct power under the
Australian Constitution.
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* Power to put

law into action
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The powers given to the federal government
are known as exclusive powers. The remaining
powers taken over by the states are referred to
as residual powers. In some instances, both the
states and the federal government have the right
to pass laws pertaining to certain areas, such as
the environment. These powers are referred to as
concurrent powers.

exclusive powers the powers given to the federal
government by the Constitution, such as defence,
immigration, customs and excise duties

residual powers the legislative powers not covered by
section 51 of the Constitution, which remain with the states

concurrent powers powers under the Constitution that may
be exercised by both the Commonwealth and the states

Cambridge University Press
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Figure 1.8 The Queensland Government is given residual powers to govern areas such as education, health and transport. Its new

offices are located at 1 William Street, Brisbane.

Table 1.1 The three levels of government in Australia

Federal The federal government makes laws
that relate to issues relevant to the
entire country, as stated in the Australian
Constitution. Examples include
taxation, postal service, defence forces,
quarantine, bankruptcy and airports.

State The states can pass laws on any areas
not listed in the Australian Constitution.
Examples include education, hospitals,
law courts, police, emergency
services and railways. There are some
overlapping areas that both the states
and the federal level of government
share — for example, national highways.

Local The responsibility of local government is
to pass laws and regulations that apply

RESEARCH 1.4

to the local area. Examples include town
planning, local roads, public libraries,
and rubbish and sewage disposal.
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Research and identify the name
of the local, state and federal
electorates in which you live. (S, C)

Create a list of the legislative
powers that relate to each of these
electorates. (C)

Discuss whether these powers

are appropriately distributed and
whether the areas in which each
level of government legislates are
suitable to the needs of society. (E)

Create a one-paragraph response
to explain, using examples, the
difference between exclusive,
residual and concurrent

powers. (Cr, C) J
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Sources of law

This section explains the origins of law and where ._ ‘
. statute law the most common form of law within our society.
the laws that govern a country are derived from. In

Australia, the two main sources of law are statute
law and common law. Laws that are made by
parliament and written into acts of parliament are  common law the body of laws made through decisions of

referred to as statute law or codes. the courts — as distinct from statute law; also referred to as

It is a law passed by parliament that can cover any topic
and it takes precedence over common law.

Table 1.2 Sources of law Judge-made law

code a written form of the laws of a society; may also
Type of law
indicate appropriate sanctions for a breach of the code
Statute law Written legislation made by parliament in
the form of statutes or codes

Beyond reasonable doubt

Common law Decisions made by judges about issues
that arise in court

-
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=z
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CRIMINAL LAW AMENDMENT BILL
1993

EXPLANATORY NOTES
OUTLINE

Objective of the Legislation

The objective of the Bill is to provide for a new indictable offence of
stalking to be inserted into the Queensland Criminal Code. The Bill
provides for a two level offence; straightforward stalking which will attract
a maximum sentence of three years imprisonment and aggravated stalking
which will attract a maximum sentence of five years imprisonment. The
Bill also provides for a maximum sentence of 18 months imprisonment
for straightforward stalking if the offence is dealt with summarily in the
Magistrates Court. Because of the more serious nature of the aggravated
form of the offence, it is not an objective of the Bill to provide that
aggravated stalking may be dealt with summarily.

Reasons for the Bill

As part of the Review of the Queensland Criminal Code, many
submissions were received from community and women's interest groups
contending that the criminal law of Queensland did not adequately provide
protection for a person who had been followed, placed under surveillance,
contacted, or been sent offensive items in circumstances where that person
felt harassed, intimidated or threatened.

Although the Criminal Code contains a small number of sections which
extend criminal liability to an offender who does not undertake actual
violence, but causes fear to another or others in narrow and specific
circumstances, the Criminal Code does not generally provide for criminal
liability in cases where a person has been subjected to behaviour which
might reasonably cause an expectation of potential violence.

Figure 1.9 Queensland was the first state to introduce stalking laws into Australia.
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Common law or judge-made law, also referred to
as precedent, is based on judges making decisions
about issues that arise in court. The doctrine of
precedent is discussed in Chapter 10. It is an
important principle, used by our courts because
it ensures that consistent decisions are made and
society sees that the law has been applied fairly. In
criminal law, common law is relevant as a source of
law when a situation arises where law has not been
codified through statute or parliamentary law.

In 1993, Queensland became the first Australian
jurisdiction to enact legislation to prohibit stalking in
response to criminal activity not codified in statutory
legislation. Amendments to the Queensland Criminal
Code in 1999 made significant changes to the
stalking offence and directly addressed cyberstalking
for the first time — again, a response to criminal
activity not previously legislated. Criminal laws such
as these must change continually as evolving crimes,
technologies and issues arise in court.

doctrine of precedent a principle of common law that
requires judges to follow the rulings of judges in higher courts
on previous cases where the issues and facts were similar

Statute law

The Australian Constitution Act
1901 (The Constitution)

Priorto the introduction of the Australian Constitution,
Australia was made up of a number of separate
British colonies — no federal government existed.
The Australian Constitution was drafted by forming
an agreement with the former British self-governing
colonies of New South Wales, Queensland, South
Australia, Tasmania, Victoria and Western Australia,
which agreed to come together and form one nation.
They would keep the systems of government that
they had developed as separate colonies, but also
have a federal government that was responsible for
matters concerning the whole nation.

When the Australian Constitution came into force
on 1 January 1901, the existing colonies in Australia
collectively became states of the Commonwealth
of Australia and a new federal parliament was
established. The Australian Constitution is made up

ISBN 978-1-108-46950-0
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of 128 sections, which set out the basic principles
and aspects of government in Australia, including the
structure and powers of the federal, state and local
governments, and the establishment of the High
Court. Section 128 of the Australian Constitution
outlines how a change to the Constitution requires
the approval of a majority of voters nationwide, and
a majority of voters in at least four states. This vote
is referred to as a referendum.

referendum a vote on a direct question or proposal
presented to all members of a country or electorate for

their approval or rejection. Any change to the Constitution
requires a referendum and the approval of a majority of voters
nationwide.

The Commonwealth Criminal
Code Act 1995

The Commonwealth Criminal Code outlines
the major offences against the Commonwealth.
The Code does not provide a comprehensive
statement of federal offences that are covered in
other federal legislation, but rather covers matters
regarding the security of the Commonwealth,
administration of the government, offences against
humanity, dangers to the community and national

infrastructure.

The Queensland Criminal Code
Act 1899

In Queensland, the majority of criminal laws have
been codified in the Criminal Code Act 1899.
The Criminal Code contains procedural rules and
practices, and covers a range of offences, including
offences against the person, offences against
property and other offences including public order
and traffic offences. There are also other Acts of
parliament that deal with more specific types of
criminal offences, such as drug offences. Sir Samuel
Walker Griffith drafted the Queensland Criminal
Code during his appointment as Chief Justice of
Queensland and, although it has been amended
from time to time, much of the Code continues to
apply in its original form.
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Statutory law-making

The words ‘parliament’ and ‘government’ are
often used interchangeably, but they actually
have different meanings. Parliament refers to all
the elected members, regardless of the political
parties. Government, on the other hand, refers

to the political party that wins the election and
has the majority of members in parliament; that
party will govern the state or the country.

The most important function of parliament
is to pass laws that are necessary for society
to function properly. Both state and federal
parliaments make or amend laws regularly.

Table 1.3 A comparison of the Commonwealth Parliament and the Queensland Parliament

Functions of parliament

There are four main functions of parliament:

1 To make or change laws. The main function of parliament is to pass laws that are necessary for society to function properly. Both state

and federal parliaments make or amend laws regularly.

2 To represent voters. Every Australian citizen aged 18 years and over has the right and legal responsibility to vote.
To scrutinise the government. Parliament plays an important role in scrutinising decisions made by the government. The most
fundamental manner in which the government is questioned occurs during question time in parliament. Another method involves the
formation of parliamentary committees to investigate and report on a particular matter.

4 To form government. The elected party that forms the government then elects the Prime Minister (federal parliament) or the Premier
(state parliament), who in turn selects the ministers who will be responsible for certain departments.

Commonwealth Parliament

The Commonwealth Parliament is the national law-making body. It
has the authority to make laws that affect the country as a whole.

Governor-General

The Queen’s representative performs ceremonial functions on behalf
of the Queen and functions listed in the Australian Constitution.
Must sign all Bills passed by parliament and give Royal Assent to
legislation. After receiving a nomination from the Prime Minister, the
Queen appoints the Governor-General.

Prime Minister

The Prime Minister is the head of the government elected from within
the governing party. The Prime Minister is seen as the most important
political figure in the Australian Government.

Two houses of parliament (bicameral)

e |ower house — House of Representatives. Has 150 members,
each representing a different electorate. Each member is elected
for a term of up to three years. The political party with the
majority in this house forms the government.

e Upper house — Senate. The Senate consists of 76 senators:

12 senators per state and two each for the ACT and Northern
Territory. State senators are elected for a period of six years,
half the Senate at a time, and territory senators for a three-year
period.

Ministers

The governing party chooses the ministers. They can be appointed
from either house. The prime minister then allocates portfolios to

the ministers who have the responsibility and accountability for their
respective department. Senior government ministers form the federal
Cabinet.
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Queensland Parliament

The Queensland Parliament is the law-making body that can pass
laws in relation to matters that specifically relate to the state.

Governor

The Queen’s representative and acts on the advice of the
government. Must sign all Bills passed by parliament before they
become law. Gives Royal Assent to legislation.

Premier
The Premier is the elected leader of the governing political party that
holds the majority of seats in the Legislative Assembly.

One house of parliament (unicameral)

e Lower house — Legislative Assembly. Contains all the members
of parliament. The Legislative Assembly has 89 members, each
representing a different electorate.

e Upper house — abolished in 1922 (Legislative Council)

Ministers

Ministers are selected by the Premier and have similar duties to those
of ministers in the federal system. Ministers are responsible for the
development of legislation. Ministers belong to the state Cabinet.
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a the Prime Minister of Australia

the Premier of Queensland
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1 Using your general knowledge or research, identify the following:

the Queen’s representatives at both the federal and state levels
the leader of the opposition in the federal parliament and in Queensland
the elected members in your local, state and federal electorates. (S, C)

2 Explain why it is beneficial for members of a community to know who represents them in

3 Australia has eight other territories in addition to the Australian Capital Territory and
Northern Territory. Research and identify these and explain how the law is applied in these
territories. What role does each of the territories play in statutory law-making? (S, C) j

When drafting new or amended statute law,
parliaments must consider common law issues,
influences on the law and many other factors
from international treaties or conventions. Elected
members of parliament are responsible for
representing the people by considering how Bills
and decisions of parliament will affect people in
their electorate or state/territory.

Drafting new laws

A proposal for a new law or an amendment to an
existing law is called a Bill. The minister who is
responsible for its preparation usually introduces a
Bill. The government introduces most of the laws,
but any member of parliament can introduce a Bill.
A Bill that is introduced by a member of parliament
who is not a minister (that is, a backbencher) is
called a Private Member’s Bill.

Bill a drafted law that has not yet passed through parliament
or received Royal Assent

SIDE BAR

A private member, or any of parliament who is not a
member of Cabinet can propose a Private Member’s
Bill. Research the Private Members’ Bills recently
submitted to parliament and discuss why many
Private Members’ Bills do not get passed.

ISBN 978-1-108-46950-0

© Lippingwell et al. 2018

The process of a Bill passing through federal
parliament, with its two houses (except in
Queensland), is slightly more complex. For the
Bill to become an Act of Parliament, it needs to
be agreed upon by both houses. The first reading
through to the third reading occur both in the House
of Representatives and the Senate. Once agreement
has been established in both houses, the Bill can
then be presented to the Governor-General for

Royal Assent.

[ATTENTIONT |
NEW

Figure 1.10 Laws must be known, understood, adaptable,
consistent and enforceable to be considered effective.
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When a certain piece of legislation becomes arise that may require our law-makers to amend
out of date, meaning it is no longer relevant to certain pieces of legislation that, on the whole,
our current society, parliament can repeal (do are still applicable but require some form of
away with) the Act. Sometimes situations may  alteration.

The need for law is identified

Influences on

governments to The need to Party policy Proposals put
make laws come Community/interest Electoral continue or events, both forward during
from many and group pressures mandate enhance existing nationally and an electoral
varied sources laws internationally campaign
including:

Draft Bill

A 4
[ R

The proposed Bill is drafted and then
Cabinet approves the drafting of the Bill. timetabled for its first reading
in the Legislative Assembly.

The Bill is then presented by the
minister responsible for it.

First reading

|¢

The formal’ first reading of the Bill takes place by the Clerk of the Parliament,
who reads out the title of the Bill. Each member receives a copy of the proposed Bill.

Second reading

|¢

The minister then speaks about the proposed Bill, elaborating on its general aims.
Debate over the Bill takes place. This stage is completed by the clerk reading the title for the second time.

Committee of the Whole

The Bill is examined in detail. Changes can be made to the proposed Bill. These are called amendments.

Third reading

|¢

The third reading is usually a formality. The title is read out again and voted on.

Royal Assent

The Bill now becomes an Act of Parliament and is law.
It is important to note that an Act does not
If the Bill is passed, it is then presented to necessarily come into effect immediately upon assent.
the Governor for formal approval. An Act would normally come into effect on the
28th day after it has received assent.
Some Acts may even specify a specific starting date.

Figure 1.11 Making a Queensland Act of Parliament
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Characteristics of
effective law

To meet the rule of law objectives and ensure that
all people and institutions are equally subject to and
accountable to the law, new laws or amendments

must be evaluated before enactment to ensure they

are effective laws. To be considered effective, the

law must have the following characteristics:

The law must be known and understood.
In order for the public to be well informed
about all laws, they must be written clearly
so they are understood easily. If laws are
too complicated or contain ambiguity, then
uncertainty and confusion may follow. For a law
to be enforceable, the public must know about
it. If people do not know about the new law,
they will not be able to follow it.

The law must be able to adapt to change.
The law must be flexible enough to be changed

in order to keep up with the changes in society
— for example, laws must be able to keep up
with advances in technology. If a law is not in
line with community values, then people may
be inclined to disregard the law.

The law must be stable and consistent.
While laws need to change with the times, it
is important that there is not too much change
all at once, which can lead to confusion. If the
law were changing constantly, no one would be
certain what the law was and there would be
chaos. It also needs to be seen to be applied
fairly to all.

The law must be enforceable. If the law is
broken, there needs to be a reasonably high
likelihood that person responsible for breaking
the law will be caught and punished. An
effective law must be enforceable — that is, if
people break the law, they must be able to be
caught and brought to justice.

Figure 1.12 Several states are quickly looking to create laws specifically targeting the non-consensual or illegal posting of intimate
images, often referred to as ‘revenge porn,” which can be considered abuse or sexual assault. These new laws demonstrate the
adaptability of law regarding ever-evolving technologies and social medias. However, Queensland is yet to implement new, specific laws
on this issue.
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Legal outcomes

In the criminal justice system, the investigative
process, the trial process and the role of the courts
in punishment and sentencing aim to ensure just
and equitable outcomes for all stakeholders. This
means that the legal outcomes are considered even,
impartial, fair and proper in the circumstances,
balancing the rights and freedoms of individuals
and society. The independence of the judiciary
ensures that the courts remain impartial and protect
all citizens’ rights.

Beyond reasonable doubt

To ensure these just and equitable outcomes for
all citizens, it is the role of judges and magistrates
to interpret statute. To do this consistently and to

-
=
=z
)

resolve questions of interpretation, in Queensland
judicial officers refer to the Acts Interpretation
Act 1954 (QIld). This process, called statutory
interpretation, is used by judges and magistrates in
court to interpret and apply the legislation, deciding
how a particular law will apply to a particular case.

just legally right, conforming to that which is lawful or fair and
proper in the (or all) circumstances

equitable even and impartial; balance between the rule of
law and the rights and freedoms of individuals and society;
impartial and fair outcome or result where the statute law is
silent

statutory interpretation the process used by judges and
magistrates in court to interpret and apply the legislation

When laws are drafted, important factors need
to be considered. The drafter of a new law needs to
consider not only the intent of the Act, but also the
actual wording of the document to ensure that the
future possibilities that may arise will be covered
by the new legislation. This can sometimes cause
problems where meanings of certain words are
ambiguous or unclear, making the interpretation of
the new law difficult for the courts.

Figure 1.13 Judges must ensure their statutory interpretation is
just and equitable.
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Juvenile Justice Act 1992
Juvenile Justice Act 1992

(as amended by all amendments that commenced on or before 1 January 2013)

An Act to provide comprehensively for the laws concerning children who commit, or who

are alleged to have committed, offences and for related purposes

Part 1 Preliminary

1 Short title
This Act may be cited as the Youth Justice Act 1992.
2 Objectives of Act

The principal objectives of this Act are—
(a) to establish the basis for the administration of juvenile justice; and
(b) to establish a code for dealing with children who have, or are alleged to have, committed

offences; and

216
Juvenile Justice Act 1992

a) an offence of a type for which the offender may be arrested without a warrant; or
(b) an offence committed in circumstances where the offender may be arrested without
warrant.

attend, for part 7, division 3, see s 167.

Figure 1.14 Parts of an Act
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READING THE LEGISLATION

When an Act is drafted, it is divided into parts, which assists you to quickly find what you are looking for. Often, a
definitions section is included at the beginning of the Act, or a dictionary section is included in a schedule at the end

of the Act.

To apply statutory interpretation fairly, a number
of rules are used to aid understanding of the
intent of an Act, to help the judiciary to interpret
the meaning of the law. Some of these rules are
stated in the Acts Interpretation Act 1954 (Qld),
including:

* literal rule — meaning that the actual words
used are given their ordinary meaning

The criminal justice system

In Australia, the criminal justice system is based on the
adversarial system of law. The adversarial system
is about contest. This requires the involvement of
two parties who argue their differing versions of
the facts and the related law before the court. There
are two main elements of the adversarial system:

* Two parties who present their cases. Each
side decides what points are in issue, which
arguments to rely upon and what evidence should
be presented. This freedom to decide how the

* purposive rule — asks the reader to look at the
intention of parliament; this can be achieved by
reading through speeches from parliamentary
debates to help provide interpretation of
meanings or the intent of the Act

* specific rules — refers to reading a particular
section in the context of the entire Act to
understand the Act’s intention.

trial will proceed is limited only by the rules of
evidence and rules of procedure, including court
rules about case-flow management.

* An independent and impartial judge (or
magistrate). This person presides over the
proceedings and decides questions of law and,
where there is no jury, questions of fact.

adversarial system a system of law in which each side
presents evidence in order to prove their case

The trial consists of a contest between two parties in
dispute. Each side puts forward its own version of the facts
and tests the opposing side’s version of the facts.

Judge’s role:

- essentially an umpire

- to ensure that the rules are followed

- decides what evidence is allowed

- decides issues of law

- decides the verdict when no jury is present

Jury’s role:

- to listen to the evidence presented by opposing sides and
make decisions on guilt (criminal matter) or which party’s
version of events is more likely to be true (civil matters)

The trial is presided over by a judge whose job is to
question the accused, gather the evidence and then
decide the truth.

Judge’s role:

- has active role in seeking out evidence
- applies the law and the facts of the case
- decides the verdict

No jury

A

Figure 1.15 The contrast between the adversarial and inquisitorial systems
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In an inquisitorial system, the judge plays more of a
role in the investigations into the events that have taken
place. An inquisitorial system is where the court or a
part of the court is actively involved in determining
the facts of the case, as opposed to an adversarial
system where the role of the court is solely that of
an unbiased umpire between parties. Inquisitorial
systems are used in most countries in Western Europe
and Latin America, and in some areas of Australian
law, such as in Coroners Courts or Royal Commissions.

The standard of proof

The criminal justice system is founded on the principle
that a person is innocent until proven guilty.

When it comes to proving criminal guilt, the
onus or burden of proof rests with (falls on) the
prosecution. This means the prosecutor must prove
in court that the accused did in fact commit the crime.
The standard of proof the prosecution is required to
meet to establish the guilt of an accused person in a
criminal matter is beyond reasonable doubt.

This is the standard of which the magistrate
or jury must be satisfied before they can make a
finding of guilt. This term has not been given a
satisfactory meaning by the common law; it is up
to the tribunal of fact (that is, the judge/magistrate
or jury) to determine what ‘beyond reasonable
doubt’ actually means. The defence does not have
to prove anything at the trial as the onus of proof in
a criminal matter lies with the prosecution.

Figure 1.16 The strength and clarity of evidence provided by the
prosecution or defence greatly contributes towards the standard
of proof.
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Criminal law and civil law have a number of
differences that it is important to recognise. A civil
action generally involves a plaintiff/applicant and a
defendant/respondent settling their dispute through
the court system. A criminal case, on the other hand, is
when the government, on behalf of society (through
bodies such as the police, public prosecutors and
police prosecutors), brings charges against an
individual for a wrong they allegedly have committed
against another member of society.

In a civil case, the standard of proof is on the
balance of probabilities. Criminal cases work on
the standard beyond a reasonable doubt. Other
differences include the size of the jury — a civil
jury has four to six people while a criminal jury
comprises 12 people in the Queensland courts.

inquisitorial system a method of legal practice in which
the judge endeavours to discover facts while simultaneously
representing the interests of the state in a trial

onus or burden of proof the responsibility of proving a
disputed charge or allegation; lies with the person making the
allegation

standard of proof (1) In a criminal proceeding, the court

is not to find the case of the prosecution proved unless it

is satisfied that it has been proved beyond a reasonable
doubt. (2) In a civil proceeding, the court is to find the case
of a defendant proved if it is satisfied that the case has been
proved on the balance of probabilities.

beyond reasonable doubt there needs to be no other
alternative or any doubt in the mind of the jury that the
accused committed the offences with which they are charged

jury body of people sworn to judge and give a verdict on a
given court matter; will consist of 12 people for a criminal trial

balance of probabilities the standard of proof in civil cases
that the more likely or probable version of the truth should
succeed

Create one-paragraph responses to \
explain:

1 the difference between adversarial
and inquisitorial systems

2 the difference between onus of
proof and standard of proof. (C, Cr)
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1 Research and find a case that \
provides an example of a crime
where, without the presumption
of innocence, just and equitable
outcomes could not be achieved.
Share your findings in a short
three- to five-minute multimodal
presentation. (C, A, Cr)
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2 The ‘presumption of innocence’ is
a cornerstone of our justice system.
Research this statement. Discuss

your findings. (C, A) J

The court system

The courts have two very important roles to play
in the Australian legal system. First, courts are used
as a place to resolve disputes. Disputes can range
from an argument between neighbours to seeking
compensation from someone who has smashed
into your car. The role of the courts is also to

WESTERN
AUSTRALIA

determine whether or not someone has broken the
law and to uphold the laws that apply to society. In
criminal law, when a crime is committed and formal
charges have been laid, it is the role of the courts
to ensure a hearing takes place in the appropriate
court. These two different areas are referred to as
the court’s jurisdiction.

jurisdiction the power or authority of a court to hear
and try a case, including the geographic area in which a
court has power or the types of cases it has the power
to hear

The jurisdiction is the authority the court has
to hear, and to pass judgment on, certain types of
cases. Many courts have both a civil jurisdiction
(the authority to hear a civil case) and a criminal
Jurisdiction (the authority to hear a criminal case).
Most courts have been given their power by way of an
Act of Parliament. For example, the Magistrates Court
in Queensland was established by the Magistrates
Court Act 1921 (QId) and the Justices Act 1886 (QId).

QUEENSLAND

Newcastle
Sydney

. Adelaide Wollongong
° ngh Court Mount Gambier -
o Federal Court Ballarat

e Federal Magistrates Court
Family Courts
o State Supreme Court

Melbourne o

unceston
TASMANIA
Hobart

Figure 1.17 Each state and territory court has jurisdiction over certain matters.

ISBN 978-1-108-46950-0

© Lippingwell et al. 2018

Cambridge University Press

Photocopying is restricted under law and this material must not be transferred to another party.



Interprets Constitution; settles disputes between states,
Pmm—————— > territories and the Commonwealth; hears appeals from Supreme, ¢ - --cvoony

Family and Federal Courts

Supreme Court
Qld (Trial division)?

Judge and jury

Supreme Court

(Court of Appeal)’

3-5 judges

Hears serious
criminal cases (e.g.
manslaughter and
murder) and civil
matters over

$750 000

Hears all appeals

from the Districtand (- - --.
Supreme Courts and

many tribunals
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1
1
1
1
1
)
1
1
]
1

1
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'
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' '
H 1
' '
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Hears divorce
proceedings; deals
with residence of
children in
marriage/de facto
relationships;

Deals with breaches
of federal (Cth)
legislation; reviews
decisions made by
federal government
officers; hears
appeals from hears family-
Federal Circuit related appeals
Court from Federal
Circuit Court

o
!
1
1
1
1
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District Court Qld3 Specialist Children’s Court Qld*® —

Judge and jury Judge

Hears serious criminal cases
(e.g. rape, armed robbery,
fraud); civil matters over
$150 000 and appeals from

the Magistrates Court offences

-
1
|}
1
1
1
1

Hears cases where children have
committed indictable offences such
as armed robbery, rape and
dangerous driving, and major drug

Does not deal with criminal
matters; deals with the judicial
review of administrative decisions;
bankruptcy cases; family law —

can provide relief up to $750 000

Magistrates Court Qld*

Hears summary criminal offences; commits
cases to higher courts (committal
hearings); hears civil matters less than

$150 000

In May 2018, the federal Attorney-General
announced that the Family Court and the Federal

Court are to be combined, commencing in 2019.

settling family disputes’

This change is a response to the long delays
experienced in Family Court matters — a move that
the government says will ‘speed up the process of

Figure 1.18 Hierarchy of the courts of Australia. This represents the current court structure as of 2018.
Refer to the following page for further detail matching the superscripted numbers in this Figure.

High Court of Australia

The High Court of Australia has two main roles.
It hears cases on constitutional matters and it also
operates as an appellate (appeals) court.

As the name suggests, the High Court of Australia
is the highest decision-making court in the country.
The High Court sits permanently in Canberra, but

ISBN 978-1-108-46950-0
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it also sits in the state capital cities to hear some
cases. Every court is bound by the decisions of this
court. The High Court has the jurisdiction to hear
issues relating to the Australian Constitution and
disputes that involve the Commonwealth. It also
has the authority to hear appeals not only from the
federal court system, but from state and territory
courts.
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Appeals are not automatically heard by the
High Court. Whether or not the issue is of public
importance or in the interests of justice needs to be
considered before the High Court will allow leave
to appeal. The High Court of Australia is discussed
in further detail in Chapter 10.

Queensland court system
hierarchy

Refer to Figure 1.18 on the previous page for
the related Court in the hierarchy matching
the superscripted numbers.

The Court of Appeal, Appellate jurisdiction,
consists of either three or five judges who hear
appeals from the District or Supreme Courts. The
Court of Appeal can hear appeals from or review
decisions of a lower court from both criminal
and civil cases. This includes an appeal against a
sentence in criminal matters.

*The Supreme Court is the highest court within
the Queensland court hierarchy. It is made up of
two parts: the appellate jurisdiction (the Court of
Appeal) and the trial jurisdiction. Matters are heard
before a judge and jury.

Supreme Court, Original jurisdiction:

e Criminal jurisdiction — The Supreme Court
has the jurisdiction to hear indictable offences
which wusually carry penalties greater than
14 years’ imprisonment. Examples: murder,
manslaughter.

* Civil jurisdiction — Civil cases in the Supreme
Court relate to matters involving disputes of
more than $750000. There is no maximum limit.

3The District
jurisdiction, has the authority to hear appeal cases

Court, original and appellate

from the Magistrates Court.

* Criminal jurisdiction — The District Court has
the jurisdiction to hear criminal matters which
carry a maximum penalty of less than 14 years’
imprisonment. The type of offences are usually

ISBN 978-1-108-46950-0
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indictable offences, such as burglary and rape.
Criminal matters are heard before a judge or a
judge and a jury.

* Civil jurisdiction - Civil cases in the District
Court relate to matters involving disputes
between $150000 and $750000. Civil cases
are normally heard by a judge, but there is the
option of a jury trial.

“The Magistrates Court, original jurisdiction, is
the lowest court in the state court hierarchy. The
Magistrates Court has both criminal and civil
jurisdictions, but also has responsibility for domestic
violence matters. Usually a single magistrate presides
over the court. There is no jury in a Magistrates
Court, with the presiding magistrate being the one
who makes all the decisions.

* Criminal jurisdiction — All criminal matters
must first be heard in the Magistrates Court.
The Magistrates Court has the authority to hear
and determine minor criminal offences, such
as simple and regulatory offences. Examples of
these offences include drink driving offences
and shoplifting. All other serious criminal
offences are heard for the first time in ‘committal
hearings’ — the magistrate needs to determine
whether or not there is sufficient evidence for
the person to stand trial in either the District
Court or Supreme Court.

* Civil jurisdiction — The Magistrates Court hears
civil disputes involving up to $150000.

>The Specialist Children’s Court is presided over
by a judge at District Court level. Offences such
as murder, attempted murder, treason and major
drug offences are dealt with by the Supreme Court
— regardless of whether the defendant is a child or
an adult.

Specialist Children’s Court hearing criminal and
civil matters: The Children’s Court at this level is
presided over by a magistrate. It has the power
to hear criminal matters against children. The
most common civil matters heard relate to child
protection.

Cambridge University Press

Photocopying is restricted under law and this material must not be transferred to another party.



murder

rape

L
=
—
—
=
Ll
oc

an appeal from the District Court
9 manslaughter
10 drink driving

12 a native title claim

13 divorce

Identify the appropriate court in which each of the following matters will be heard:
1 anindictable offence, other than a very serious offence committed by a minor

a serious drug-related offence in which the offender has pleaded guilty and seeks rehabilitation

a dispute over work not completed amounting to $32 000

2

3

4

5 stealing an iTunes card from a supermarket

6

7 adispute between the state government and the Commonwealth
8

11 aperson taking legal action over a car accident in which damages to the car amounted to $15 000

14 an offender who has been caught driving without a licence. (C)

~

J

Changes to Australian court structure

Sweeping changes to family court announced as broader review of

strained system continues

By Matthew Doran
Updated 30 May 2018

The Family Court and Federal Circuit Court will
be combined as part of sweeping changes to the
financially and emotionally crippling family law
system, in an announcement by the Attorney-General
Christian Porter today.

Key points:

— The changes will come into effect from the start of
2019

— Current delays in the family law system means most
cases take about a year and a half to reach trial, Mr
Porter says

— At the moment nearly 1200 families’ cases are
transferred between the two courts each year

The decision comes before a broader review, which
looks into the painstakingly slow way in which the
nation’s strained family law system operates, delivers
its findings next year.

The changes will come into effect from the
beginning of 2019, in what the Federal Government
is arguing will speed up the process of settling family
disputes.
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‘We have two parallel courts, different rules,
forms, procedures, individuals who are in the system
get bounced around like Family Law footballs from
one court to the other — terrible outcomes for them,’
Mr Porter told the ABC’s AM program.

‘They wait too long and that just makes life worse
in these very difficult circumstances.’

The Family Court currently hears family law cases
involving complex financial arrangements, trusts,
serious parenting arguments, allegations of child abuse
in custody arrangements and protracted family disputes.

The Federal Circuit Court deals with the rest.

Appeals from the newly formed court, to be known
as the Federal Circuit and Family Court of Australia
(FCFCA), would also be heard by the Federal Court
under the new arrangements.

Nearly a year-and-a-half wait to reach trial

Some 22000 cases are filed across the two courts
each year, and Mr Porter said delays in the family law
system meant most cases were taking almost a year
and a half just to reach trial.
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He argued the merger was warranted given there
is already significant crossover in jurisdiction and
procedures of the two courts, and could result in an
extra 8000 cases being resolved each year.

‘Everyone that you talked to who understands
the court system, but particularly the tens of
thousands of Australians who use it, know that the
system at the moment does not work at all well,” Mr
Porter said.

‘Twenty-two thousand matters are listed for final
order in these courts every year, representing tens of
thousands of Australians, and our priority is to get
better outcomes for those Australians.’

Funding pressure, delays in appointing judges

It is unclear whether the changes will satisfy critics
of the way the family law system, who argue funding
pressures and delays in appointing judges to the bench
are key reasons why the system is inefficient and
struggling to cope with case loads.

Last year, the former Chief Justice of the Family
Court demanded more funding.

The former attorney-general, George Brandis,
announced a ‘long overdue’ review of the family law
system in September — the first since the dedicated
court was established in the late 1970s.

The Australian Law Reform Commission is due to
report back to the Government by March 2019.

Mr Porter defended making the announcement
before those findings were delivered.

‘It was a matter of such obviousness that the present
structure was not working and was causing inefficiencies
and duplications and delays that we considered that we
could make the structural change,” he said.

Shadow attorney-general Mark Dreyfus cast doubt
on the merit of the merger.

‘We’ve got concerns about the near-complete lack
of consultation that’s occurred here,” Mr Dreyfus told
ABC Radio Melbourne.

‘It appears that judges were not consulted, that
family groups and the sector weren’t consulted, family
lawyers were not consulted.

‘And the Government has decided that this is
somehow the result of inefficiencies in the court system.’

The current Chief Justice, John Pascoe, was
appointed to the role last year after being the head of
the Federal Circuit Court.

But he will be forced to retire by the end of the
year, as he hits the statutory retirement age for judges.

One Nation leader Pauline Hanson has campaigned
for changes to the family law system, including calling
for the abolition of the Family Court altogether.

identified in the previous article. (Cr, A)

=
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the two courts. (E)

Explain why the Family and Federal Circuit Courts are being amalgamated. (C, S) \

2 Create a table to analyse the perspectives and potential benefits for five different stakeholders

Discuss the concerns and impacts on the wider community raised in the article. (A, E)

Make a decision on whether you agree or disagree with the government’s decision to merge

5 Create paragraph responses to communicate your decision. (Cr) )

following questions:

REVIEW 1.7

Go to the Attorney-General’s Department Media releases to read Fact Sheets 1 and 2 about the \
introduction of the new Federal Circuit and Family Court of Australia (FCFCA) and then answer the

1 How many applications were made to the two courts in 2016-177 (C)

2 How many additional family law matters does the Attorney-General’s Department predict can
be finalised every year following the restructure? (C)

3 Explain the role of the new Family Law Appeal Division (FLAD). (C, S)
4 Analyse the impact of the issues and inefficiencies raised in the media release. (S, A)

Discuss how the influences of the law (social, economic, political, cultural and moral) could
have contributed to this restructure. (A, E)

J
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Chapter review

Chapter summary

e |aws cover almost every aspect of our lives, and
can be categorised into criminal or civil law.

e There are a number of influences on our laws:
social, cultural, moral, political and economic.

e The rule of law ensures that all are equal before the
law and that laws must be clear, accepted, known
and seen to be applied fairly.

e Australia operates with an adversarial system of
criminal justice.

e Queensland has a unicameral parliament and
passes new laws through only one house while the

Short-response questions

1 Provide explanations in sentences and short
paragraphs to show your comprehension of the
following legal concepts, principles and processes:

a the difference between rules and laws

b the difference between ‘unicameral’ and
‘bicameral’

the term ‘Private Member’s Bill’
the concept of the rule of law

the process of statutory law-making

= 0 Q O

the different purposes of criminal and civil
laws. (C)

2 Describe how our laws can be affected by different
influences. (C)

Families
of
victims

Commonwealth Parliament is a bicameral system,
so laws must pass through both houses.

Customary law is an important consideration when
looking at our legal system.

In criminal law, the onus of proof lies with the
prosecution to prove the accused is guilty. The
standard of proof must be beyond reasonable doubt.

Each court sits within a hierarchy and has a
jurisdiction governing what cases are heard in
which courts.

An effective law is one that is known, accepted,
adaptable, able to be enforced, and that carries
specific penalties or punishment that apply to all.

Describe some elements of the use of customary
law within our legal system. (C)

Describe the functions of parliament. (C)
List four differences that exist between
parliaments and courts. (C)

Create a mind map to brainstorm all the possible
stakeholders who may be impacted in relation

to criminal law. Look at the example below for
inspiration. (A)

Police

officers

Stakeholders
affected by
criminal
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Create a paragraph response of 200-400 words
to explain how and why the powers of government
are separated. (C, Cr)

Create a short essay response of 600-800 words

to evaluate whether or not the Constitution of

Australia, written in 1901, is still relevant today. In

your answer, each body paragraph should address

one of the following points:

e the role of the Constitution and its place in our
legal system

e the role of the High Court in interpreting the
Constitution

e evaluation and recommendation of whether or
not the powers given to the states should be
taken away and handed over to the federal
government. (g, Cr)

ISBN 978-1-108-46950-0
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Find three media articles that relate to
cyberbullying. (S)

Complete a table like the example provided to
analyse the stakeholders affected by cyberbullying
(e.g. victim, victim’s family, victim’s place of work/
school, the government, society). The first line has
been completed for you.

Victim Emotional, physical and psychological
stress and related health problems
Sick leave

Victim’s family, etc.

Why do you think the government has found it
so hard to police cyberbullying?

Do you think the government should draft laws
to stop cyberbullying? What should be included
in the draft Bill? (A, C, E, Cr)

Cambridge University Press




3 Read the article then complete the activities that ¢ Interview three stakeholders regarding their

follow. viewpoints on graffiti. Compare and analyse the
a Research and identify the section in the different perspectives on graffiti as a crime.
Cri.minal Code under which the charges in the d Create an extended response of 400-600
article fall. words to communicate the nature and scope of
b Research and explain the meaning of overt graffiti in Queensland and the legal issues that 5'
crimes and why graffiti is considered an overt may arise from the use of wilful damage laws in g
crime. regard to graffiti. (C, S, A, Cr) -
Q
Wilful damage (graffiti) charges, Brisbane City S
o
QPS Media on Feb 12, 2016 @ 9.29 am i
o
Officers from the Taskforce Against Graffiti (TAG) The Taskforce consists of experienced investigators Q
have charged three men with a total of 1892 and intelligence officers from the QPS and BCC who g
offences following investigations into a number of = work collaboratively to identify, locate and arrest =
graffiti offences committed throughout Brisbane and  graffiti offenders. o
surrounds. Detective Inspector Glen Farmer, City Valley §'
(@]

It will be alleged that the offences date as far back
as 2009.

A 26-year-old man from Carina Heights was charged
with 811 offences and is due to appear in the Brisbane
Magistrates Court on 30 March 2016.

A 24-year-old man from Zillmere was charged
with 826 offences and is due to appear in the Brisbane
Magistrates Court on 15 February 2016.

A 30-year-old man from Albion was charged with
255 offences and is due to appear in the Brisbane
Magistrates Court on 3 March 2016.

Taskforce Against Graffiti (TAG) commenced in
October 2008, and is a joint initiative between the
Queensland Police Service and the Brisbane City
Council (BCC) to address the issue of graffiti in and
around the Brisbane area.

*

Crime Group, said TAG has been extremely effective
in reducing and preventing graffiti across Brisbane.

‘The success of TAG can be attributed to the strong
partnership between the QPS and BCC. This collaborative
approach of sharing of information has allowed police to
target graffiti offences more effectively.

‘Graffiti is a highly visible crime and one that will
not be tolerated. The willingness of the community to
work with police by providing information on offences
has also greatly contributed to the success of TAG.

‘Members of the public can report any incident of
vandalism or graffiti anonymously to Crime Stoppers
on 1800 333 000,” Detective Inspector Farmer said.

Police would like to remind the public that graffiti
vandals will be charged with wilful damage, and those
convicted could face up to five years’ imprisonment.

Figure 1.19 Some crimes, such as wilful damage and graffiti, are considered to be overt.



CHAPTER 2

Criminal investigation
Process

TOPIC 2

CHAPTER OBJECTIVES

By the end of this chapter, students should be able to:

e explain what constitutes criminal behaviour, and identify the different roles in an alleged
criminal situation; the criminal investigation process and the features that contribute to just and
equitable outcomes; the types of evidence police may collect during an investigation process

e contrast summary and indictable offences, and classify offences into categories in reference
to the Criminal Code

e explain the role police play in the criminal investigation process; the rights and responsibilities
of police, suspects, accused and victims

e analyse and apply elements of offences to a range of criminal scenarios

e explain situations where search and arrest warrants are required; police discretionary powers;
and legal processes regarding juveniles

e select legal information and data about Australian crime rates and criminal offences, choosing
current and relevant sources to analyse crime rates over type, time, age and place in Australia
to ascertain relationships, patterns and trends

e analyse and evaluate the extent to which the criminal investigation process balances individuals’
rights with society’s need for order, justify using legal criteria and discuss implications

e describe the links between the legal investigation process and the commencement of a
criminal trial

e create responses that communicate meaning to suit the intended purpose in paragraphs and
extended responses.

Legal Studies 2019 v1.1 General Senior Syllabus © Queensland Curriculum & Assessment Authority.

Key concepts/legal terminology you will encounter in this chapter

e accused e evidence ® right to silence

e Act e indictable offence e subpoena

e alleged e offender e summary offence
e arrest ® omission ® summons

e charge e police discretionary e victim

e criminal act (actus reus) powers e warrants

e criminal intent (mens rea) e reasonable suspicion e witness

ISBN 978-1-108-46950-0. e © Lippingwell et al. 2018 Cambridge University. Press
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RELEVANT LAW

IMPORTANT LEGISLATION

Children’s Court Act 1992 (Qld)

Commonwealth of Australia Constitution Act 1901

(the Constitution)

Criminal Code Act 1899 (Qld)
Criminal Code 1995 (Cth)
Drugs Misuse Act 1989 (Qld)

SIGNIFICANT CASES

77

e Police Powers and Responsibilities Act 2000 (Qld)

Regulatory Offences Act 1985 (Qld)

e Youth Justice Act 1992 (Qld)

e Transport Operations (Road Use Management) Act
1995 (Qld)

Stuart v The Queen [1974] HCA 54; (1974) 134 CLR 426
The Queen v Baden-Clay [2016] HCA 35

LEGAL ODDITY

Evidence found at a crime scene is usually contaminated and even unusable due to a number
of uncontrollable variables, as well as criminals who try to conceal their work. There is some
evidence that is stronger than others. Glitter is a perfect trace evidence — easily transferred
between people but not easily dislodged, and innocuous should a perpetrator notice it. While
some fibres are so common that they cannot be used as evidence, the manufacturing process
creates batches of glitter with highly specific characteristics that can be matched to one another.
Luminol, a chemical compound, glows blue when it comes into contact with the haemoglobin,
even when the area had been washed years before. However, Luminol has a few negative
features — the glow lasts only 30 seconds, the chemical reaction can destroy the evidence, and
it also reacts to the presence of copper, urine and horseradish!

ISBN 978-1-108-46950-0

Photocopying is restricted undeE

© Lippingwell et al. 2018
and this material must not be transferre

—
o
3
(@)
N
(@)
=y
(V)

©
—
(0]
=
N
(@)
=.
3
=)
(o8
=
<
D
2]
=

«Q
2
o
5
o
o
o
D
9]
»



Beyond reasonable doubt

UNIT 1

A B .

Enforcing criminal law

In criminal law, an alleged criminal situation
is where an unproven accusation of a crime is
reported — for example, a break and enter may have
been reported to police but it is currently unproven,
and no charges have yet been laid. When a crime is
reported, police are provided with an account of the
details of the alleged event so they can investigate
and pursue the matter. The aim of investigating
crimes and proceeding with prosecution is to
protect the community and to ensure just and
equitable outcomes for all stakeholders.

Within an alleged criminal situation, a number of
stakeholder roles may be investigated, and several
people may be interviewed and required to present
evidence important to the criminal investigation and
court proceedings. They include:

e the victim — a person who has suffered a loss
(physical, emotional or economic) due to the
actions or omissions of another

* the accused - a person who is charged and on
trial for a crime but who has not yet been found
guilty

* a suspect — a person who is thought to have
committed a crime and is being investigated

* a witness — a person who has seen or heard
information relevant to an alleged crime

* the offender — a person who has broken the law.

alleged criminal situation where an unproven accusation of
a crime is reported to the police for investigation

evidence facts or information indicating whether a belief or
proposition is true or valid

In Queensland, the responsibility for investigating
reports of alleged crimes and enforcing criminal
law lies with the Queensland Police Service. The
police are part of the executive arm of government
and are given special powers separate from the

Figure 2.1 The Queensland Police Service investigates alleged criminal situations and enforces criminal laws within the state.
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Queensland. (Cr, A)

law. (Cr, E)

Follow the link http://cambridge.edu.au/redirect/8161 and go to roughly the 1:16 minute mark. \
Listen to the monologue from Officer Jim, played by John C. Reilly. Answer the questions below.

1 Discuss the relevance of the monologue. Explain what Officer Jim means regarding police
discretionary powers and what crimes you think he is referring to as forgivable. (E)

Explain the difference between a suspect and the accused in an alleged criminal situation. (C)
Explain how police discretionary powers apply to alleged criminal situations. (C)

4 Create a table to analyse the advantages and disadvantages of police discretionary powers in

5 Create one-paragraph responses to the following:

a Evaluate the impact police discretionary powers may have on the just and equitable
outcomes for those suspected or accused of criminal behaviour and the victim.

b Make a decision about whether the use of such powers is appropriate in enforcing criminal

I

legislative and judicial powers. These powers are
given to police officers to carry out the criminal
investigation process outlined in the Police Powers
and Responsibilities Act 2000 (Qld).

Despite these specific legislated powers, every
day police must make choices and decisions
about what crimes to investigate, what should be
reported or not, what processes to implement and
what charges to lay. This decision-making power,
known as police discretionary powers, affords
the power to police to decide what seems to be
the most appropriate course of action within a

3 Division of offences

set of circumstances. This may include decisions
regarding what areas to patrol, what crimes to
target, what reports to investigate, what offences
to pursue, implementing the criminal investigation
process and which behaviours for which to file
charges, or which crimes or situations warrant the
issue of a warning.

police discretionary powers the power afforded to police
to make decisions based upon what seems to be the most
appropriate action in the circumstances

(1) Offences are of 2 kinds, namely, criminal offences and regulatory offences.
(2) Criminal offences comprise crimes, misdemeanours and simple offences.
(3) Crimes and misdemeanours are indictable offences; that is to say, the offenders cannot, unless otherwise

expressly stated, be prosecuted or convicted except upon indictment.

(4) A person guilty of a regulatory offence or a simple offence may be summarily convicted by a Magistrates
Court.

(5) An offence not otherwise designated is a simple offence.

Figure 2.2 The Criminal Code Act 1899 (Qld) divides crimes into criminal and regulatory offences.
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Beyond reasonable doubt
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Summary offences

Criminal offences
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Regulatory offences

Indictable offences

Misdemeanours

Figure 2.3 The Criminal Code Act 1899 (Qld) further divides criminal offences into summary (simple) and indictable offences.

Criminal behaviour

In order to balance individuals’ rights with society’s
need for order and to uphold society’s beliefs about
what is considered morally right or wrong and what
is considered socially acceptable or unacceptable,
regulations have been prescribed in certain
Queensland laws. These laws outline the acts or
omissions that have been prohibited by statute
law and are punishable by the state. Under the
Criminal Code Act 1899 (QId), crimes are defined
and categorised as offences.

prescribed in this context, something that is laid down in
legislation — contained in Acts and regulations

omission a failure to act resulting in a breach of duty or
damage

offence an act that breaks the law

The Criminal Code divides offences into criminal
offences and regulatory offences. Regulatory
offences are set out in the Regulatory Offences Act
1985 (Qld) and must be finalised in the Magistrates
Court. All regulatory offences carry fines as their
maximum penalty. For example, stealing something
valued at $150 or less from a shop or leaving a
restaurant without paying the bill of less than
$150 is a regulatory offence. Criminal offences
are predominantly covered in the Queensiand
Criminal Code Act 1899 and can be divided further
into summary offences and indictable offences.

regulatory offence act that is prohibited by legislation and
carries a fine as its maximum penalty

ISBN 978-1-108-46950-0
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summary offence simple or less serious criminal offence
heard by a magistrate

indictable offence more serious criminal offence that
requires a committal hearing and trial

Summary offences, also known as simple
offences, are matters that are tried by a magistrate;
they are usually less serious offences, such as traffic
offences and minor crimes. If you are charged with
a summary offence, you do not have the right to
have a trial by jury. Indictable offences are more
serious crimes and misdemeanours, which require
a trial by judge and jury. Indictable offences include
murder, rape, robbery, serious assault, and break
and enter.

The physical performance of the criminal act
is known as actus reus; this is the action taken
or omitted by a person. Examples of such acts
include hitting another person (assault), stabbing
a person to death (murder) and hacking into a
computer system (computer hacking). Along with
the physical performance is the mental element — a
person’s awareness of the fact that their conduct is
criminal: this is the criminal intent (mens rea).

criminal act (actus reus) the physical performance of a
crime (guilty act)

criminal intent (mens rea) a person’s mental state and
awareness of the fact that their conduct is criminal

Cambridge University Press
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Those charged with an indictable offence who

Research and explain an example \ choose to plead ‘not guilty’ are entitled to the right to

of an omission that was once

presumption of innocence and a fair trial. To prove

considered to be a crime. (S, C) that the accused has committed the crimes with
Research and explain, using an which they are charged, the prosecution will need
example, a so-called ‘victimless to show, in court through evidence, that the person
crime’. (S, C) physically committed the act beyond reasonable

Research and discuss the division of
offences and why the classification
of regulatory and criminal offences
is used in Queensland. Why are
criminal offences then classified
further? (S, A, E)

J

doubt, and in some crimes they must also show the
intent of the offender to commit the act. Forensics,
evidence and witness testimony are all vital parts
of the investigation process. It is through these
methods of investigation and evidence collection
that an accused can be linked to the scene of the

crime and the criminal act.

prosecution the party who presents and argues the case on
behalf of the Crown against the accused

Using examples, create a one-paragraph response to explain the difference between \
summary and indictable offences. (C, Cr)

Consider each of the scenarios below to identify whether a criminal act (actus reus) and/or
criminal intent (mens rea) is present.

a

Timothy was charged with assault after he lost his temper at the cinema. He felt the candy
bar prices were too high. He pushed a display shelf over, hitting a child standing near the
counter and cutting his forehead open. The boy required six stitches at the hospital.

Jessica is at work but has decided she needs to go home because she’s not feeling well.
She starts driving but is having a hard time focusing on the road. Jessica falls asleep at
the wheel and hits a tree. Luckily, no one is seriously hurt. She is charged with dangerous
driving.

Samantha is 18 and babysits the children of a local family. She picks them up from school
and drives them to their afternoon activities. One afternoon, she decided to watch the
children’s soccer game. Samantha is also responsible for the family dog when she is
babysitting, but decided on this occasion that she didn’t want to have to look after it at the
game. She decided to leave the dog in the car for a few hours, even though it was 35°C
outside. Before the end of the game, someone walked by, noticed the distressed dog and
called the RSPCA. Charges are yet to be laid.

Shaun has been bullied at school for an extended period of time and has decided he

needs to take matters into his own hands to stop the bullying. He pays some older boys
from a local sporting club to ‘rough’ the bullies up a little. Things get out of hand and one
of the bullies falls on the cement, fracturing his skull. He is in an induced coma and is not

expected to recover. (A) J
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Types of offences

All crimes, whether summary or indictable, can be
classified into a type of offence, including offences
against the person, offences against property and
other offences. Those classified as other offences are
generally offences detected by the police rather than
being reported by the public — for example, public
order offences, motor vehicle offences and drug
offences. In Queensland, the Criminal Code 1899
(Qld), along with other Acts of Parliament such as

the Drugs Misuse Act 1986 (Qld) and the Transport
Operations (Road Use Management) Act 1995 (Qld),
defines what actions are considered to be criminal.

CHECK THIS OUT

Use the Crime Map website to look at the crime
statistics in your region.

N
N
T
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1 Discuss your findings from Crime Map, considering the following: \
a What crimes appear to be most prevalent? Why?
b What is the comparison of crime rates for summary and indictable offences?
¢ Which crimes are most likely to be subject to police discretionary powers? (S, A)

2 Compare the statistics of your region with those for another region. Discuss the differences. (E)

3 Create a one-paragraph response to explain why these data are publicly available and what
benefits publishing such data might have for society. (Cr, C) J

SAMMY SAMPLE
1 SAMPLE ST
SAMPLE QLD 4000

| Offence Details

Fail o stop at red light

100 SAMPLE ST SAMPLE
QLD 4000

270772015
9:14 AM

~_ Issue Date: 27/07/2015
Infringement Notice Number: Q 300000170 8

UsSto ¢ Reference i
AMOUNT DUE:
DUE DATE:
Service Method:

Vehicle Registration: SAMPLE
Vehicle Description: SAMPLE

Vehicle Colour: Black
Alleged Speed Travelled: 70 km/h
Speed Limit: 60 kmvh

Demerit Points: 3
For further information on dement points go to www.gld gov.au

Figure 2.4 Strict liability means only the criminal act, not criminal intent, is required to be proven for some summary

offences — for example, speeding tickets.
Source: Queensland Government.
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UNDERSTANDING THE ELEMENTS OF AN OFFENCE

Every offence has certain elements that must be established by the prosecution before a person can be found guilty
of that offence. These elements are outlined in the Criminal Code Act 1899 (Qld). Consider the following:

‘Stealing’ is defined in the Criminal Code 1899 (Qld), s 391(1) as:

A person who fraudulently takes anything capable of being stolen, or fraudulently converts to his own use or to the use
of any other person anything capable of being stolen, is said to steal that thing.

Considering just the first part, the elements of ‘stealing’ are:

e taking something capable of being stolen
e with fraudulent intent.

How do we know what each of these elements means? The Criminal Code 1899 (Qld) assists us: ‘Things capable
of being stolen’ are described in section 390 and include (from the Criminal Code 1899 (Qld) and cases):

e any inanimate thing which is movable or capable of being made movable

e atame animal (except pigeons)
e oysters in an oyster bed.

‘With fraudulent intent’ is described in s 391(2) and includes:

e anintent to permanently deprive the owner of the thing

e anintent to deal with it in such a manner that it cannot be returned in its original condition.

These Acts clearly identify the crime as either a
summary or indictable offence. They also set out
the elements of an offence which allow the courts
to determine whether the offence is one of strict
liability or there is a full or partial defence to the
crime available. The criminal law in Queensland
the punishment for
offences when an offender is found guilty.

also prescribes criminal

Strict liability does not require the prosecution
to show that criminal intent was present or that
the accused had any criminal intent to commit
the crime. For example, speeding offences do not
require the police or prosecution to prove that the
offender intended to speed. Instead, strict liability
for these minor offences puts a greater onus on
society to comply with the laws, lowers the level of
proof required for criminal conviction and assists
the criminal justice system to cope with the volume
of minor offences.

elements of an offence the facts of an offence that must
be proven to find the offender guilty

ISBN 978-1-108-46950-0

© Lippingwell et al. 2018

strict liability offences where only the criminal action (actus
reus) needs to be proved

defence the claims of the defendant in opposition to
complaints against them; the party who presents and argues
the case on behalf of the accused or the defendant

punishment financial loss, confinement or another penalty
imposed for wrongdoing

Offences against the person

Offences against the person are those offences that
directly affect a person’s physical and emotional
health. These effects can be very significant for
the victim and the victim’s family, depending on
the nature of the crime. There are a number of
offences outlined in the Criminal Code Act 1899
(Qld), and details of some of the offences against
the person are provided in Table 2.1 over the page.
The principles of penalties and sentencing for these
offences are discussed in Chapter 4.

Cambridge University Press
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Table 2.1 Offences against the person reported in the 2015-16 and 2016-17 financial years

_ Number reported Number reported per 100 000 persons*

Offence 2015-16  2016-17 Percentage change = 2015-16 2016-17 Percentage change
Homicide (murder) 48 38 =21 1 1 -22
I Other homicide 83 9 16 2 2 14
é Attempted murder 49 75 58] 1 2 51
§ Conspiracy to murder 1 0 -100 0 0 -100
% Manslaughter (excl. by driving 3 4 —20 0 0 —21
o & striking)
-g Manslaughter — unlawful 3 5 67 0 0 65
g striking cause death
- Driving causing death 25 12 572 1 0 =513
E Assault 19956 22369 12 412 457 11
= Grievous assault 904 894 = 19 18 -2
Serious assault 9341 10838 16 193 221 15
Serious assault (other) 2928 3275 12 61 67 10
Common assault 6783 7362 9 140 150 7
Sexual offences 6520 5860 -10 135 120 =11
Rape and attempted rape 1717 1870 9 85 38 8
Other sexual offences 4803 3990 =17 99 81 =16
Robbery 1367 1750 28 28 36 26
Armed robbery 709 891 26 15 18 24
Unarmed robbery 658 859 31 14 18 29
Other offences against the 3216 4236 32 66 86 30
person
Kidnapping & abduction, etc. 295 8E8 13 6 7 12
Extortion 64 82 28 1 2 27
Stalking 612 639 4 13 13 3
Life endangering acts 2245 3182 42 46 65 40
Offences against the person 31190 34349 10 645 701 9

Source: Queensland Police Service.

* Although offences per 100 000 persons have been rounded to the nearest whole number, the actual rate was used to calculate the
percentage change between the two periods. Therefore, although the change values are correct, they may not appear so, particularly in
smaller volume offence categories.

CHECK THIS OUT

Read the Statistical Review of Offences Against the Person in Queensland on the Queensland Police Service
website and discuss the patterns and trends identified and analysed in the report.
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forgot to give it back.
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what you have decided. (E)

Consider the elements of the offence of stealing and make a decision about whether each of the \
scenarios satisfies all elements and would be considered to be the crime of stealing.

1 The person in front of you drops $20. You pick it up and pocket it.

2 You borrowed a stranger’s phone to make an emergency call and, during the commotion,

3 You took some flowers from your neighbour’s yard to give to your mother.
4 You see an un-labelled computer left on the back seat of the bus. You take it.

5 A friend owes you $50 and has taken too long to pay you back so you take her new running
shoes from her locker instead of the payment. You tell her after you have already taken them

J

~N

J

™M 1 Go to the Queensland Police Service website and select the current data about offences
- against the person. Compare these figures with data from previous years and consider the
N
- patterns and trends over time and the types of offences against the person. (S, C, A)
D) 2 Go to the Australian Bureau of Statistics website and compare this data with the
EE reported offences against the person in other states. What impact does place have on the
L data? (S, C, A)
CI_G 3 Discuss what the data show about the relationships, patterns and trends of crimes against the
o person in Australia. (E)
Murder as Stuart v The Queen illustrates, a person also can

* Elements: kills another person unlawfully.
* Mandatory sentence: life imprisonment.

According to section 300 of the Criminal Code 1899
(Qld), any person who unlawfully kills another is
guilty of either murder or manslaughter. Murder is
the more serious of the two offences, as it usually
requires intent to kill another person (s 302).
Another circumstance in which a person who kills
another is guilty of murder is when the person who
killed was committing a criminal act when the death
occurred, whether or not that person intended to
kill. An example of this may be if a person was
robbing a bank and they fired a warning shot that
killed a passer-by. This person will be charged
with murder as they were committing an illegal
act when the death was caused. A person can also
be charged with murder, according to section 302,
if they intended to cause grievous bodily harm to
another and that person later dies. Furthermore,

ISBN 978-1-108-46950-0
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be convicted of murder (or any offence) if they
‘counsel or procure’ another person to commit the
offence or if persons ‘form a common intention to
prosecute an unlawful purpose’.

Figure 2.5 Any person who unlawfully kills another is guilty of
either murder or manslaughter.
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CASE STUDY 2.1

Stuart v The Queen [1974] HCA 54; (1974) 134 CLR 426

Facts

The Whiskey Au Go Go nightclub in Brisbane was
firecbombed on 8 March 1973. Fifteen people died in
the incident. John Andrew Stuart and James Finch
were arrested two days later and charged with the
murder of Jennifer Davie (one of the deceased).
Police alleged that Stuart was the instigator of the
offence and that Finch had lit the firebomb. There
were also allegations of links between Stuart and a
Sydney-based crime syndicate, and a suggestion
that extortion was a motive.

Stuart and Finch were found guilty of murder and
sentenced to life imprisonment. They appealed to
the Queensland Court of Appeal. Their appeal was
dismissed, and the verdict was upheld (R v Stuart and
Finch [1974] QId R 297). Stuart further appealed to
the High Court. In his judgment, McTiernan ACJ set
out the facts as follows:

The two accused were tried together and
each pleaded ‘not guilty’. The circumstances
of the case shortly stated are: Finch and the
applicant planned to extort money from the
owners of nightclubs in Brisbane by means
of what is described in the evidence as a
‘protection racket’. The scheme required
Finch to light a fire in the building in which
one of the clubs called the ‘Whisky Au Go
Go’ Night Club carried on, at a time when
its customers were enjoying its facilities. The
object of lighting the fire was to convince
proprietors of similar places of the necessity
to hand over money to Finch and Stuart and
their associates to get protection against
such criminal interference. At 2.08 am on
8 March 1973, Finch lit the fire which killed
Miss Davie and other persons who, like her,
were customers of the ‘Whisky Au Go Go’
Night Club. It appeared from the evidence
given at the trial that Stuart had arranged an
alibi for use in the event of his being charged
with an offence. (Para 3)

ISBN 978-1-108-46950-0
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Issues

The trial was controversial. Stuart dismissed his
counsel and swallowed pieces of wire during the trial,
which required surgery in Royal Brisbane Hospital.
Thus he was not present in court for some of his trial.
Section 617 of the Criminal Code 1899 (Qld) gives
the trial judge discretion to allow a trial to proceed
in the absence of the accused. This discretion was
exercised and the verdict was upheld on appeal. The
major points at issue in Stuart’s High Court appeal
related to sections 7 and 8 of the Criminal Code
1899 (Qld) to do with parties to offences and offences
committed in prosecution of a common purpose.

Law

Section 7(d) of the Criminal Code 1899 (Qld) provides
that ‘any person who counsels or procures any
other person to commit the offence’ is guilty of the
offence. Section 8 provides that ‘when two or more
persons form a common intention to prosecute an
unlawful purpose in conjunction with one another,
and in the prosecution of such purpose an offence
is committed of such a nature that its commission
was a probable consequence of the prosecution
of such purpose, each of them is deemed to have
committed the offence’.

Arguments

The points that were in contention relating to these
two sections were summed up by the trial judge
(and adopted by the High Court).

Decision

The High Court refused Stuart leave to appeal.

Reasons

The High Court adopted the instruction and
reasoning of the trial judge in the interpretation of
the Criminal Code 1899 (Qld) and commented very
favourably on the work of the trial judge.

Cambridge University Press
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Figure 2.6 The fire at the Whisky Au Go Go Night Club in Brisbane
Source: Courier-Mail.

SIDEBAR

Look up the definition of ‘killing’ in section 293 of the
Criminal Code 1899 (Qld) and then consider why this
definition would be listed, and not just murder.

Manslaughter

* Elements: Kkilled another person unlawfully;
circumstances of the case do not constitute
murder.

* Maximum penalty: life imprisonment.

Manslaughter is defined in section 303 of the Criminal
Code 1899 (QId), which states that, regarding any
unlawful killing of another person where that person’s
actions do not constitute murder, they will be guilty of
manslaughter. Circumstances in which a person can
be found guilty of manslaughter include causing the
death of another by wrongful act and manslaughter
by criminal negligence — that is, by failing to act as a
reasonable person and causing the death of another
person. Partial defences, as discussed in Chapter 3,
can reduce a murder charge to manslaughter.

The major difference between murder and
manslaughter is the underlying intention. If
manslaughter is to prevail as the offence, it will
need to be established that the accused had no
intention of causing death. If the intention of
the accused is to cause the death of another, the
only charge that can be brought against them
is murder.

ISBN 978-1-108-46950-0
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Assault

Assault is defined in section 245 of the Criminal

Code 1899 (QId) as:

A person who strikes, touches, or moves, or
otherwise applies force of any kind to, the person
of another, either directly or indirectly, without the
other person’s consent, or with the other person’s
consent if the consent is obtained by fraud, or who
by any bodily act or gesture attempts or threatens
to apply force of any kind to the person of another
without the other person’s consent, under such
circumstances that the person making the attempt
or threat has actually or apparently a present ability
to effect the person’s purpose, is said to assault that

other person, and the act is called an ‘assault’.

assault the unlawful, intentional threat of force or infliction of
injury on another person

Assault can further be categorised into common
assault, assault occasioning bodily harm, serious
assault and grievous bodily harm.

* Common assault is the least serious offence. It
is outlined in section 335 of the Criminal Code
1899 (QId). This offence can simply include
threats of violence where no actual harm was
inflicted, or instances where violence was
inflicted upon the victim but where very little,
if any, damage was sustained by them.

Cambridge University Press
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UNIT 1

Figure 2.7 Assaults can range from minor assaults that cause
minor damage such as a bruise, to assaults that cause serious
damage such as broken bones and internal bleeding.

Assault occasioning bodily harm is the infliction
of actual personal violence that causes actual
bodily harm to the victim. Assault occasioning
bodily harm is a crime in Queensland according
to section 339 of the Criminal Code 1899 (Qld). To
prove that this offence occurred, the prosecution
would have to show evidence of actual harm that
was suffered by the victim of the crime.

Serious assault is the threat or infliction of
actual personal violence, where the victim of
the assault is a police officer; a person over
the age of 60 years; a person who relies on a
wheelchair, guide dog or any other remedial
device; or a prisoner assaulting a working
correctional services officer. Serious assault
is a crime according to section 340 of the
Criminal Code 1899 (QId). It is clear that law-
makers felt the need to include such an offence
in the Act to protect people who work in
dangerous professions, such as police officers
and corrections officers, as well as people who
would struggle to protect themselves due to age
or physical impairment. Serious assault does not
mean that the injury inflicted needs to be very
serious, as the main factor that distinguishes this
offence from the other two types of assault is
the status of the victim involved.

ISBN 978-1-108-46950-0
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Grievous bodily harm means inflicting an
injury upon another person of a very serious
nature and carries a maximum penalty of
14 years’ imprisonment. Section 320 of the
Criminal Code 1899 (Qld) makes grievous bodily
harm a criminal offence. Physical assaults that
cause serious and potentially fatal force to the
victim are known as assaults causing grievous
bodily harm. These are the most serious forms
of assault, and can often lead to the victim being
permanently injured in some manner.

In section 1 of the Criminal Code 1899 (Qld),

grievous bodily harm is defined as:

(a) the loss of a distinct part or an organ of the
body, or

(b) serious disfigurement, or

(c) any bodily injury of such a nature that, if left
untreated, would endanger or be likely to
endanger life, or cause or be likely to cause
permanent injury to health, whether or not
treatment is or could have been available.

Figure 2.8 Grievous bodily harm is defined in section 320 of the
Criminal Code 1899 (Qld).

B

1 Create a table to contrast each
of the types of assault explained in
this section. Explain why each of
the different definitions of assault is
important for protecting the rights of
individuals. (Cr, A, C)

2 Discuss the descriptions of victims
in serious assault. Do you agree or
disagree that the classification of the
victim increases the seriousness of
the offence? (C, E)

3 Using the definitions from the
Criminal Code 1899 (Qld), explain
the difference between murder and
manslaughter. (C) j

REVIEW 2.4
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Stalking

* Elements: an act intentionally directed at the
stalked person; it can include following, watching
or approaching the person, contacting the person
in any way, giving offensive material to the
person, loitering near the person’s home or place
of work, and threatening to use or actually using
violence against the person.

* Maximum penalty: seven years’ imprisonment.

Stalking is an offence according to section 359B of
the Criminal Code 1899 (Qld). The conduct may
be engaged in on one occasion if it is protracted,
or otherwise on more than one occasion. The
elements of this offence make it clear that stalking
is not simply following a person around, but can
include any number of actions, all of which can be
very frightening and intimidating for the victim.

loiter linger idly by; to move slowly about

Rape

* Elements: having carnal knowledge of a person
without consent or permission. The element of
carnal knowledge is ‘complete upon penetration’
according to section 6 of the Criminal Code
1899 (QId).

* Maximum penalty: life imprisonment.

Rape is a crime according to section 349 of the
Criminal Code 1899 (QIld). The elements of the

ISBN 978-1-108-46950-0
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Figure 2.9 Stalking is an offence according to section 359B of the Criminal Code 1899 (Qld).
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crime that are outlined in the Code show that it
is not just carnal knowledge without consent that
can lead to a rape conviction. Virtually any sexual
act performed without consent that has been freely
and voluntarily given can be considered rape.
The person giving the consent must also have the
cognitive capacity to give the consent.

carnal knowledge the act of engaging in sexual intercourse

cognitive capacity capable of understanding the nature and
effect of decisions about the matter and freely and voluntarily
able to make decisions about the matter and communicate
decisions in the same way

CHECK THIS OUT

Go to the Lawstuff website and consider the
information relating to criminal liability and young
people with regard to sexual offences.

Sexual assault

Elements: unlawful and indecent assault of
another person without their consent.

* Maximum penalty: between 10 years’ and life
imprisonment (depending on the seriousness of
the offence).

Sexual assault is defined in section 352 of the Criminal
Code 1899 (QId). Such acts include indecently

Cambridge University Press
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exposing oneself or indecently touching another
person. The offence is viewed as more serious when:

* ‘the offender brings into contact any part of the
genitalia or the anus of a person with any part
of the mouth of a person’ (Criminal Code 1899
(Qld), s 352(2))

* ‘the offender immediately before, during, or
immediately after the offence is or pretends to be
armed with a dangerous or offensive weapon, or
is in company with any other person’ (Criminal

Code 1899 (QId), s 3(a)).

Indecent assaults are defined in section 352(3)(b) as
including assaults involving the assaulted person
being forced to penetrate the offender’s vagina,
vulva or anus to any extent with a thing or a part
of the person’s body that is not a penis. Gross
indecent assault includes the person being assaulted
by having their vulva, vagina or anus penetrated
by a thing or part of the body that is not a penis
(Criminal Code 1899 (QId), s 352(3)(0)).

Carnal knowledge of a child

* Elements: having or attempting to have carnal
knowledge of a child under the age of 16 years.

* Maximum penalty: life imprisonment (child
under the age of 12 years) or 14 vyears’
imprisonment (child between 12 and 16 years).

Carnal knowledge of a child under 16 years of age
is a crime according to section 215 of the Criminal
Code 1899 (QId). This is an offence, as the law
considers a person under the age of 16 to be
incapable of giving informed consent to such an
act, due to immature age.

Indecent treatment of a child
under 16

* Elements: unlawfully and indecently dealing
with a child under the age of 16 years or wilfully
exposing a child under 16 years to an indecent
act, film or other indecent matter.

* Maximum penalty: 14-20 years’ imprisonment,
depending on the age of the child and the
relationship between offender and child. Indecent
treatment of a child under 16 is an offence under
section 210 of the Criminal Code 1899 (Qld).

ISBN 978-1-108-46950-0

1 Using the Criminal Code 1899 (Qld), \
research and explain the elements
and maximum penalty for the
following offences against the person:

a incest (s 222)
b unlawful wounding (s 323). (S, C)

2 Research and compare the
definition of an offence against the
person in Queensland to that in
another jurisdiction. (S, A)
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3 Create a one-paragraph response
to discuss why the elements of a
crime may differ from state to state.
What legal issues might this

cause? (E, Cr) )

Offences against property

Offences against property are those offences that
include the removal or destruction of another
person’s property. There are a number of offences
outlined in the Criminal Code Act 1899 (QIld).
Details of some of the offences against property are
included in Table 2.2.

Stealing

* Elements: fraudulently (dishonestly) taking
the property (that is movable or capable of
being made movable) of another with an
intent to permanently deprive the owner of
the thing.

* Maximum penalty: five years’ imprisonment.

Stealing is an offence in Queensland according
to Chapter 36 of the Criminal Code 1899 (Qld),
in particular sections 390, 391 and 398. Stealing is
discussed in more detail earlier in the chapter.

CHECK THIS OUT

Other things are capable of being stolen, but what
about wild animals? See section 390 of the Criminal
Code 1899 (QId).

© Lippingwell et al. 2018
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Table 2.2 Offences against property reported in the 2015-16 and 2016-17 financial years

_ Number reported Number reported per 100 000 persons*

Offence 2015-16 2016-17 Percentage 2015-16 2016-17 Percentage
change change

Unlawful entry 32502 36821 13 672 752 12 —
Unlawful entry with intent — dwelling™ 19892 23490 18 411 480 17 %
Unlawful entry without violence — 19293 22786 18 399 465 17 S
dwelling 9
Unlawful entry with violence — 599 704 18 12 14 16 L
dwelling §'
Unlawful entry with intent — shop 1542 1817 18 32 37 16 N
Unlawful entry with intent — other 11068 11514 4 229 235 3 9
Arson 1140 1206 6 24 25 4 %
Other property damage 33499 36731 10 692 750 8 g
Unlawful use of motor vehicle* 9948 12013 21 206 245 19 g':
Other theft (excl. unlawful entry) 102265 110888 8 2114 2264 7 %—
Stealing from dwellings 8463 8655 2 175 177 1 '5
Shop stealing 19983 21322 7 413 435 9 é
Vehicle (steal from/enter with intent) 25149 27328 9 520 558 7 -
Other stealing 48670 53583 10 1006 1094 9

Fraud 23421 27258 16 484 557 15

Fraud by computer 307 454 48 6 9 46

Fraud by cheque 211 229 9 4 5 7

Fraud by credit card 11136 13203 19 230 270 17

[dentity fraud 1000 1179 18 21 24 16

Other fraud 10767 12193 13 223 249 12

Handling stolen goods 5523 5556 1 114 113 -1

Possess property suspected stolen 2345 2398 2 48 49 1

Receiving stolen property 475 448 -6 10 9 -7

Possess etc. tainted property 2643 2651 0 55 54 -1

Other handling stolen goods 60 59 -2 1 1 -3

Offences against property 208298 230473 11 4306 4706 9

Source: Queensland Police Service.

* Although offences per 100 000 persons have been rounded to the nearest whole number, the actual rate was used to calculate the percentage change
between the two periods. Therefore, although the change values are correct, they may not appear so, particularly in smaller volume offence categories.
** Community by-law offences cannot be separated into offences with and without violence. As such, sub-categories may not add to the total.

# This category includes attempted offences.
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property in Australia. (E)

RESEARCH 2.5

1 Go to the Queensland Police Service website and select the current data about offences \
against property. Compare these figures with previous years’ data and consider the patterns
and trends over time and the types of offences. (S, A)

2 Go to the Australian Bureau of Statistics website and compare these data with the reported
offences against property in other states. What impact does place have on the data? (S, E)

3 Discuss what the data show about the relationships, patterns and trends of crimes against

J

Robbery

Elements: stealing something when, directly
before, during or directly after the stealing,
using or threatening to use actual violence in
order to obtain the stolen thing or to overcome
resistance to it being stolen.

Maximum penalty: 14 years’ imprisonment,
which increases to life if (a) a dangerous weapon
is used, or (b) more than one person is involved,
or (¢) violence is actually used.

Robbery is a crime according to section 409 of the
Criminal Code 1899 (Qld). The maximum penalty
for robbery is more severe than it is for stealing,
as violence has been threatened or has actually
occurred in the crime of robbery. Armed robbery
is simply where the violence is threatened through
the use of a weapon.

Armed robbery is where violence is threatened through the use of a weapon.

~ ISBN 978-1-108-46950-0 © Lippingwell et al. 2018 Cambridge University Press
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Other offences

Table 2.3 Other offences as reported in the 2015-16 and 2016-17 financial years

_ Number reported Number reported per 100 000 persons*

Offence 2015-16 201617 Percentage 2015-16 201617 Percentage

change change 6'
Drug offences 88660 84259 -5 1833 1720 -6 g
Trafficking drugs 7 612 =il 15 12 —16 =
Possess drugs 38447 36249 -6 795 740 —7 :):?
Produce drugs 2027 1730 =11 42 88 —16 'g.-

W
Sell supply drugs 5929 6940 17 123 142 16 N
Other drug offences 41540 38728 —7 859 791 -8 @)
Prostitution offences 61 96 57 1 2 55 g
Found in places used for purpose of 13 2 -85 0 0 -85 %
Have interest in premises used for 2 6 200 0 0 196 é
Knowingly paticipate in provision 19 43 126 0 1 124 ‘g
Public soliciting 8 3 63 0 0 63 S
Procuring prostitution 3 1 —67 0 0 —67 g
Permit minor to be at a place used 0 0 0 0 0 0 g
Advertising prostitution 4 22 450 0 0 443
Other prostitution offences 12 19 58 0 0 56
Liquor (excl. drunkenness) 5643 4776 -15 117 98 -16
Gaming, racing & betting 0 3 100 0 0 100
offences
Breach domestic violence 23176 25678 11 479 524 9
protection order
Trespassing and vagrancy 5927 5949 0 123 121 -1
Weapons Act offences 6721 6722 0 139 137 -1
Unlawful possn conc. firearm 166 158 -5 83 3 -6
Unlawful possn firearm — other 790 811 3 16 17 1
Bomb possession and/or use of 14 26 86 0 1 83
Possn and/or use other weapons; 2182 2028 —7 45 41 -8
restricted items
Weapons Act offences — other 3569 3699 4 74 76 2
Good order offences 61769 59490 -4 1277 1215 -5
Disobey move on direction 963 828 -14 20 17 —15
Resist, incite, hinder, obstruct 27847 27035 -3 576 552 —4
Fare evasion 5567 6023 8 115 123 7
Public nuisance 27392 25604 =7 566 523 -8
Stock-related offences 544 255 -59 11 5 -59
Traffic and related offences 44663 42043 -6 923 858 =
ISBN 978-1-108-46950-0 © Lippingwell et al. 2018 Cambridge University Press
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Table 2.3 (Continued)

_ Number reported Number reported per 100 000 persons*

Offence 2015-16 2016-17 Percentage 2015-16 201617 Percentage
change change

Dangerous operation of a vehicle 1930 2070 7 40 42 6
Drink driving 29934 28488 =5 619 582 =
Disqualified driving 12768 11464 =10 264 234 =il
Interfere with mechanism of M/V 31 21 =32 1 0 =&
Miscellaneous offences 5631 4269 -24 116 87 -25
Other offences 242795 233510 -4 5019 4768 =5

Source: Queensland Police Service.
* Although offences per 100 000 persons have been rounded to the nearest whole number, the actual rate was used to calculate the percentage change
between the two periods. Therefore, although the change values are correct, they may not appear so, particularly in smaller volume offence categories.

Burg[ary or is actually armed with a dangerous weapon,
or if any property is damaged.
* Elements: entering a dwelling with intent to
commit an indictable offence. Burglary is sometimes referred to as ‘break and
+ Maximum penalty: 14 years' imprisonment, ¢nter’ and is a crime under section 419 of the
which increases to life imprisonment if there ~ Criminal Code 1899 (Qld).
is more than one offender, or if the offence is
committed at night, or if threatened or actual burglary the act of entering a building or other premises with

violence is used, or if the offender pretends to be  the intent to commit a felony

q Using the Criminal Code 1899 (Qld), \ I~ 1 Go to the Queensland Police \
N research and explain the elements d Service website and select the
- and maximum penalty for the following — current data about drug, traffic or
O offences against property: ) public order offences. Compare
E‘: 1 wilful damage to property (s 469) (o these figures with previous years’
Ll E data and consider the patterns and
& 2 arson (s 461) 1P trends over time and the types of
e | 3 receiving (s 433). (S, C) ) = offences. (S, A)
2 Go to the Australian Bureau of
. o \ Statistics website and compare
0 1 Describe how robbery is different these data with the reported drug,
d from stealing. (C) traffic or public order offences in
2 Explain the circumstances that would other states. What impact does
E make an offender who is guilty of place have on the data? (S, E)
S burglary liable for a life sentence. (C) 3 Discuss what the data show about
E 3 Evaluate the elements of the crime the relationships, patterns and
of receiving. Make a decision about trends of drug, traffic or public order
whether or not you think receiving is offences in Australia. (E)
a crime. Consider whether those who j
receive unknowingly should be subject
to the same penalties as those who
are aware the goods are stolen. (E) )
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Public order offences

Public order offences are those behaviours in a
public place that affect or are likely to have an
effect on other people. This effect could be through
harm, endangerment, embarrassment, disruption
or annoyance. Queensland police officers have a
responsibility to uphold the public ‘peace’, which
means they must stop offences that disrupt public
order.

In Queensland, most public order offences are
covered by the Summary Offences Act 2005 (Qld).
This Act makes the following activities illegal:

* unlawfully entering farming land and the like

* persons unlawfully gathering in or on a building
or structure

* unlawful driving of a motorbike on public land

* trespass

* being drunk in a public place

* wilful exposure

* begging in a public place

* public nuisance

e unregulated high-risk activities

e possession of an implement in relation to
particular offences

* unlawful possession of suspected stolen property

e possession of a graffiti instrument

e unlawful use of vehicles

* piercing particular body parts of a minor

* tattooing of a minor

* preventing public meetings

* false advertisements/notices about births, deaths,
marriages or employment

* imposition
sale of potentially harmful things

* throwing things at a sporting event.

CHECK THIS OUT

maintained.

Visit the Australian Legal Information Institute website for a full explanation of the offences listed above. These
actions are called ‘public order offences’ because if they are illegal, then public order within the community is

Anti-social behaviour targeted across CBD

Chris McMahon, Townsville Bulletin, 28 February 2017

A police operation targeting anti-social behaviour in
Townsville’s CBD began yesterday amid complaints from
business owners about a growing number of itinerants.

Operation Summer Charlie involves more police
and increased patrols and will target the anti-social
behaviour of people hanging around Flinders St, Dean
Park and Perfume Gardens.

It comes after outraged inner-city traders have voiced
their concerns about customers being scared away, with
people intimidated when asked for money and public
urination and fighting derailing their business.

Townsville Police Station officer-in-charge Senior
Sergeant Graeme Paine said the operation would
hopefully address the concerns of the business owners
in the CBD.

ISBN 978-1-108-46950-0
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‘The basis of the operation is designed to give us
an expanded presence within the Townsville CBD. The
operation will consist of a number of police resources
across a variety of areas,” he said.

‘We won’t tolerate any public order offences, we
will take whatever action is appropriate to address any
public order issues we do identify.’

Sen-Sgt Paine said an increased police presence
was the best way to stamp out anti-social behaviour.

‘The majority of it is basic public order issues,
consumption of liquor, use of obscene language and
elements of poor behaviour, it could be urinating,
fighting,” he said.

‘We want to have a consistent presence right
throughout the day ... we will target our resources
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around when the peak offence times and the peak
issues that have been identified in regards to people
hanging around.’

Sen-Sgt Paine said there had not been an increase
in assaults or calls for service in the area, but police
did identify a need to address the itinerant issue.

‘The issues often arise when other people come
and hang out with that group (of itinerants) ... that’s
what people see and in some circumstances, can be
concerning and that’s where we get the reports from.
It is only a small group and I think it just ebbs and flows
with people that come in and associate with that group.

‘It’s about us trying to work out why they’re here,
if they need to be here, if there’s any reason why they

Read the article about anti-social \

behaviour and answer the following

questions.

1 Identify the public order offences
committed in the article. (C, S)

2 FEvaluate whether public order
offences appropriately balance
individuals’ rights and society’s need
for order. (E)

-
N
—
=
=
L
o

3 Create a one-paragraph response
to explain why public order offences
are mostly summary offences and
not regulatory offences. (C, Cr) j

Traffic and related offences

Traffic and related offences include those offences
that occur when driving a car or other vehicle. These
offences range from driving unlicensed to speeding
and even dangerous driving causing death. Penalties
can range from receiving a fine and incurring demerit
points to a probation order or imprisonment. This
depends on the type of offence, the circumstances
and the traffic history of the offender.

Dangerous operation of a vehicle

* Elements: dangerous operation of a motor
vehicle.

* Maximum penalty: depends on outcome of
act — see Table 2.4 for details.
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shouldn’t be here and then address the offences that
occur and then look at any of the causal factors
behind it.’

Police Minister Mark Ryan said he had been
briefed about the issue by the Police Commissioner
and would be working with other ministers to come
up with a solution.

‘The Police Commissioner has provided myself
and my office with a full brief in relation to community
concern of itinerants in Townsville’s CBD,’ he said.

‘I have been in discussions with other relevant
Ministers in relation to this issue and I will continue to
work closely with my colleagues in order to look at all
possible solutions.’

Section 328A of the Criminal Code 1899 (Qld) states
that the dangerous operation of a motor vehicle is
a criminal offence. Some examples of what courts
have said, which are indicators regarding particular
circumstances, are referred to in section 328A(5).
The word ‘dangerous’ is not defined in the
Code, so it is up to the court to consider all the
relevant circumstances of the incident in order
to decide whether a person was actually driving
dangerously. The penalty for this offence depends
behind the
driving, along with the outcomes of any accident

on the circumstances dangerous

that may occur.

Drink driving

* Elements: driving while under the influence of
an intoxicating substance.

* Maximum penalty: the penalties likely to be
imposed for an offence of drink driving depend
partly on whether the offence is classified as
major or minor.

Drink driving offences in Queensland are covered
under the Transport Operations (Road Use
Management) Act 1995 (QId). Drink driving is a
very serious offence. The law in Queensland allows
police officers to conduct random roadside breath
tests to catch drink drivers. If a person refuses to
give a breath sample to police, they are presumed to
be guilty of the most serious drink driving offence.

Certain drivers are required to have a blood or
breath alcohol concentration (BAC) of 0 per cent
when operating a vehicle. These include learner

Cambridge University Press
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Table 2.4 Dangerous operation of a vehicle offences and
corresponding maximum penalties

Dangerous operation of a vehicle  Three years’ imprisonment

Dangerous operation of a vehicle
causing death or grievous bodily
harm

Ten years’ imprisonment

Dangerous operation of a vehicle  Five years’ imprisonment

while intoxicated

Dangerous operation of a vehicle
while intoxicated causing death or
grievous bodily harm

Fourteen years’ imprisonment

Dangerous operation of a Fourteen years’ imprisonment
vehicle while intoxicated (high

alcohol limit according to the

Transport Operation (Road Use

Management) Act 1995 (Qld))

drivers, drivers on a provisional licence who are
under the age of 25, commercial truck drivers, bus
drivers, taxi drivers and drivers of vehicles carrying
dangerous goods. All other drivers in Queensland
must have a BAC of less than 0.05. This means that
the driver has less than 0.05 milligrams of alcohol
per 100 millilitres of blood.

Drivers who are convicted of three drink driving
offences within a five-year period face a mandatory
term of imprisonment; the magistrate in such cases
cannot exercise any discretion over this punishment.

Figure 2.11 Drink driving is a serious offence.
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Minor offences

Minor offences include all offences involving a
blood alcohol content reading above the relevant
limit but less than 0.15 per cent. First offences
generally attract licence disqualification periods
from one month to 12 months, and fines can range
anywhere from a few hundred dollars up to $2000.
The magistrate can still impose prison sentences,
but such a penalty is generally reserved for repeat
offenders.

Major offences

Penalties for major offences are likely to include
fines from about $1000 up to $3000 and involve
a minimum licence disqualification period of six
months. Tt is also possible for the magistrate to
order a period of imprisonment; however, such
a penalty is not common for first-time offenders.
There are three forms of major offences:

* blood alcohol content is equal to or greater than
0.15 per cent (in which case you are said to be
‘under the influence’)

e driving under the influence of some other
intoxicating substance, such as an illicit drug

* failure to provide a breath or blood specimen as
lawtully required.

Drug offences

The law in Queensland that deals with drug
offences is the Drugs Misuse Act 1986 (Qld). Each
dangerous drug that is illegally used has a different
impact on the body and on society as a whole.
For this reason, it is necessary to categorise drugs
into different groups so that the penalties for drug
offences can be proportionate to the seriousness
of the drug in question. Under Queensland law,
dangerous drugs are broken into two different
categories: ‘Schedule 1" and ‘Schedule 2.

Schedule 1 drugs are considered to be ‘harder’
or more dangerous substances and are listed under
steroid and non-steroid drugs. They carry much
harsher penalties than those on the Schedule 2 list.
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S SChedule 1 drugs include: —

[ heroin

O lysergide (LSD)

[ cocaine

O phencyclidine

0 methamphetamine (ICE)

Schedule 2 drugs include:

[ cannabis

0 morphine

[ pethidine

0 amphetamines

[J opium

0 gamma hydroxybutyric acid (fantasy/GHB)

Figure 2.12 Examples of some of the drugs listed in Schedules 1
and 2 of the Drugs Misuse Act 1986 (Qld)

The category of the drug is combined with the
amount of the drug the offender possesses, produces,
supplies or traffics to produce a maximum penalty
to be applied for the offence committed. The most
serious penalties apply when offenders have large
amounts of Schedule 1 drugs. Penalties are also
more severe for offenders who supply drugs to
children.

Possession

* Elements: having actual physical control of a
dangerous drug.
* Maximum penalty: 25 years’ imprisonment.

Section 9 of the Drugs Misuse Act 1986 (Qld)
states that any person who unlawfully has
possession of a dangerous drug is guilty of a
crime. Depending on the schedule of the drug
under the Drugs Misuse Regulation 1987 (Qld)
and the quantity of the drug, a person found
guilty of possession can face a maximum penalty
of 25 years’ imprisonment. This maximum penalty
will only apply if the offender is found with a
large quantity of Schedule 1 drugs.

possession for a person to be in possession of a drug, they
generally have to be aware of its existence and be exercising
control over it. The person must also know that the substance
is a drug, or have reason to suspect that it is a drug.

ISBN 978-1-108-46950-0
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Figure 2.13 The Drugs Misuse Act 1986 (QlId) outlines the offences of
supply, producing, trafficking and possession.

Producing

* Elements: to offer, prepare to or actually
prepare, manufacture, cultivate, package or
produce a dangerous drug.

* Maximum penalty: 25 years’ imprisonment.

Section 8 of the Drugs Misuse Act 1986 (Qld)
states that any person who unlawfully produces
a dangerous drug is guilty of a crime. Depending
on the quantity of the drug and its schedule under
the Drugs Misuse Regulation 1987 (Qld), a person
guilty of possession may face a maximum penalty
of 25 years’ imprisonment.

Supplying

* Elements: to supply means to offer, prepare
to or actually give, distribute, sell, administer,
transport or supply a dangerous drug.

* Maximum penalty: 25 years’ imprisonment
(for aggravated supply).

Cambridge University Press
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According to section 6 of the Drugs Misuse Act 1986
(Qld), a person who unlawfully supplies a dangerous
drug to another, whether or not such other person
is in Queensland, is guilty of a crime. A person
found guilty of supplying a Schedule 1 drug faces
a maximum penalty of 20 years’ imprisonment, and
a person found guilty of supplying a Schedule 2
drug can face a maximum penalty of 15 years’
imprisonment. Different punishments apply for
what is known as ‘aggravated supply’. Aggravated
supply includes an adult supplying to a minor, a
person with an intellectual impairment, a person
in an educational institution, a person within a
correctional facility or a person who is unaware
of what they are being supplied. The maximum
penalty for the aggravated supply of a Schedule 1
drug is 25 years’ imprisonment, and the maximum
penalty for the aggravated supply of a Schedule 2
drug is 20 years’ imprisonment.

Trafficking

* Elements: carrying on the business of unlawfully
trafficking a dangerous drug.
* Maximum penalty: 25 years’ imprisonment.

According to section 5 of the Drugs Misuse Act
1986 (Qld), a person who carries on the business
of unlawfully trafficking in a dangerous drug
is guilty of a crime. Trafficking is not defined
in the Act, however. Usually, courts consider
trafficking to mean running a business that sells
drugs commercially. A person found guilty of
this offence can face a maximum penalty of 25
years’ imprisonment for trafficking a Schedule 1
drug, and 20 years’ imprisonment for trafficking a
Schedule 2 drug.

trafficking typically, selling drugs; however, ‘trafficking’ is of
wider import, meaning ‘knowingly engaging in the movement
of drugs from source to ultimate user’

Figure 2.14 A significant amount of narcotics would usually indicate the desire of the offender to sell the drugs for profit.
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Beyond reasonable doubt

UNIT 1

Rights and responsibilities
In criminal situations

During a criminal situation, the investigation process
and the trial proceedings, a number of stakeholders
are involved. The rights and responsibilities of
each of these stakeholders ensure that due process
is followed and just and equitable outcomes
are sought for all those involved. Whether they
are suspects, police, alleged criminals, accused
criminals, witnesses to a crime or victims of crime,
the role each stakeholder plays in the criminal
investigation process is important to ensuring
efficient and effective enforcement of criminal law.

The right to silence

When a person is suspected of committing an
offence, they must provide the police officer who
is arresting them with their name so they can
be identified. They are also required to provide
their address if asked. This power is provided to
the police in section 40 of the Police Powers and
Responsibilities Act 2000 (Qld). Apart from this, a
person is not required by law to answer any other

questions police officers ask them, as they may be
incriminating themselves by doing so. Many people
will refuse to answer questions until they have a
lawyer present, which they are legally entitled to
do. This right is outlined in section 418 of the Police
Powers and Responsibilities Act 2000 (Qld) — every
person who is arrested must be given the opportunity
to contact a lawyer or a friend. Therefore, apart from
providing their identity to police officers, citizens do
have the right to remain silent.

However, the Australian Security Intelligence
Organisation Act 1979 (Cth) (ASIO Act), provides
that national security and counter-terrorism come
under a different system, whereby the right to
silence does not apply. The Australian Government
can legally detain a suspect for questioning for up
to seven days in secret, with no right to silence and
no access to a lawyer if they consider it is for the
purpose of gathering information about a terrorist
offence. They may not even be a suspect. This
means that journalists, priests — even you — can be
detained under these powers.

Figure 2.15 Police may detain a suspect for questioning relating to an indictable offence for a reasonable period of time.
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The powers given to the Australian Security
Intelligence Organisation (ASIO) were enacted
under sections 34D-34H of the ASIO Act in
response to the Bali bombings in 2002. Although
these powers clearly undermine the fundamental
underpinnings of our democratic society and the
rule of law — such as the right to silence; the right
to an attorney; the right to a fair trial; freedom
from arbitrary detention, torture or cruel, inhuman
or degrading treatment or punishment; and the
right to liberty — they were considered necessary
in a time of public emergency to prevent terrorist
attacks. Since these powers were established, they
have only been used once.

SIDEBAR

Research the coercive questioning powers of ASIO.
Discuss the circumstances in which this power may
be used and why the right to silence does not apply
to citizens when they are being questioned by ASIO
in such circumstances. Do you agree that these

powers are necessary for the protection of society? /

Rights and responsibilities
during searches

Section 624 of the Police Powers and Responsibilities
Act 2000 (QIld) sets out the general provisions that
apply to searches of persons by police officers.
Usually, the police officer conducting the search must
be of the same sex as the person being searched. If
there is no police officer of the same sex available,
then the police officer may direct another person
of the same sex (for example, a doctor) to conduct
the search. The police officer must ensure that
the search is carried out in a manner that respects
the dignity of the person. They must also ensure
that the search causes minimal embarrassment.
A search in public must be restricted to a ‘pat-down’
search of the outer clothing. Any more thorough
search must be conducted out of public view.

ISBN 978-1-108-46950-0
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‘Out of public view’ can mean at a police station if
there is one nearby, or in a private room in some
other establishment.

It may be necessary under some circumstances
to complete an immediate, thorough search of an
individual. If this is necessary, a police officer of
the opposite sex to the person being searched may
conduct the search if there is no one else available.
Such a search may also be more thorough than a
pat-down search in public view. An example of
when an immediate search is necessary is when the
police officer has a reasonable suspicion that the
person to be searched may have a bomb strapped
to their body or has a concealed firearm or knife.

reasonable suspicion facts that would cause a reasonably
minded person to conclude something — this may be an
incorrect suspicion, but it must be a reasonable one

Figure 2.16 Examples of when police officers may search

a suspect without a warrant include, but are not limited to,
the officers having a reasonable suspicion that the person is
concealing a weapon, carrying a bomb or has a dangerous
drug in their possession.
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Beyond reasonable doubt

UNIT 1

Search warrants

Usually, police officers will need a warrant to be
able to search a place. The warrant will state the
place that is to be searched and the item for which
the police are searching, and will also state the
reason for the search. The police are also given a
timeframe in the warrant stating by when the search
must be conducted. Sometimes it is necessary for
the police to conduct a search without a warrant.
The Police Powers and Responsibilities Act 2000
(QId) sets out certain circumstances under which
such a search may be necessary, such as the search
of a car, public place or private property. Other
situations that may allow a search without a warrant
include where police reasonably believe a person
may harm themselves or others, or when they
reasonably suspect there are unlawful weapons,
drugs or stolen property on the premises.

Rights and responsibilities
during arrest
When a person is arrested, the police officer’s

responsibility, as soon as is reasonably practicable,
is to tell the arrested person the nature of the

offence for which they have been arrested. A police
officer must give the arrested person the name, rank
and station of the arresting officer, in writing, before
they are released from police custody (if they are
released from custody): see section 391 of the Police
Powers and Responsibilities Act 2000 (Qld).

Arrest warrants

A police officer can apply for a warrant (a court
document that directs a law enforcement officer
to arrest a person and bring them to court) for a
person’s arrest. A judge, magistrate or justice of the
peace (JP) may issue a warrant if they reasonably
believe that the person for whom the warrant will
be issued has committed an offence. Section 372
of the Police Powers and Responsibilities Act 2000
(Qld) requires that such a warrant contains the
rank, registered number and station of the officer
applying for the warrant, as well as the offence the
person is alleged to have committed.

Police can arrest an adult without a warrant if
the police officer reasonably suspects the person
has committed or is committing an offence and one
of the prescribed circumstances exists. Section 365
of the Police Powers and Responsibilities Act 2000
(Qld) gives police this power.

Figure 2.17 The rights and responsibilities of police during the criminal investigation process are outlined in the Police Powers and

Responsibilities Act 2000 (Qld).
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Detention

Section 403 of the Police Powers and Responsibilities
Act 2000 (Qld) states that police may detain a
suspect for questioning relating to an indictable
offence for a reasonable period of time.

Generally, a person cannot be detained for more
than eight hours. However, this time period may be
extended by a magistrate if the offence is a very
serious one or if more than one offence has been
committed and the police require more time to
interview the suspect.

information about themselves. (C)

does the need for warrants provide? (C)

oz
N
—
=
=
L
o

1 Describe the purpose of the Police Powers and Responsibilities Act 2000 (Qld). (C)

2 Explain why you think the law requires a police officer to provide the arrested person with
3 Explain why warrants are required during the criminal investigation process. What protections

4 Explain the situations in which police can search or arrest a person without a warrant. (C) )

~N

Evidence

During the criminal investigation process, in order
to establish that a crime has taken place, the
prosecution will need to prove in court through
evidence that the accused person physically
committed the act beyond reasonable doubt.
Forensics, the collection of evidence and witness
testimony are all vital parts of the process. It is
through these methods of investigation that an
accused can be linked to the scene of the crime
and the criminal act.

This evidence may be collected directly from
the crime scene or throughout the investigation

Figure 2.18 Evidence is collected and used by the prosecution
to prove the accused committed the offence beyond reasonable
doubt.

process. Section 196 of the Police Powers and
Responsibilities Act 2000 (Qld) gives police the
right to seize property that they reasonably suspect
is evidence of the commission of an offence. The
police must have lawful reason to be at the location
where the evidence is located.

A witness may be ordered legally to appear
in court to present their direct or circumstantial
evidence, particularly as a witness for the
prosecution. This legal order is called a summons
if the witness is called to give evidence in a
Magistrates Court, or a subpoena if the evidence
is to be presented by the witness in a District or

Supreme Court.

summons an official document that requires a person to give
evidence in the Magistrates Court

subpoena an official document that requires a person to give
evidence in the District or Supreme Court

The evidence that is collected by police during
their investigation and presented in court can be
classified as direct or as circumstantial.

* Direct evidence is evidence that tends to prove
a fact directly — for example, when the witness
testifies about something which that witness
personally saw or heard.
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* Circumstantial evidence is evidence of a verdict of guilty based entirely or substantially
circumstances or indirect evidence that can be upon circumstantial evidence, it is necessary that
relied upon not as proving a fact directly, but  guilt should not only be a rational inference but
instead pointing to its existence. It requires that  also that it should be the only rational inference
an inference be made about the likelihood of that could be drawn from the circumstances. The
the scenarios being presented. rules of evidence will be explored in Chapter 3.

Both direct and circumstantial evidence must be
considered by the jury. For the jury to come to

CASE STUDY 2.2
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The Queen v Baden-Clay [2016] HCA 35

trial and was found guilty of the murder of his wife Allison. A
memorial service for Allison is pictured here.

Facts

Gerard Baden-Clay was arrested in June 2012 and
charged with murdering his wife Allison and interfering
with a corpse. He had earlier reported her missing;
later, her body was found. There was much publicity
surrounding the case, as Mrs Baden-Clay was well
known in the area where they lived. The publicity also
included discussion of business, personal and insurance
matters. Baden-Clay was committed to stand trial and
was found guitty. On 15 July 2014, following a trial in the
Supreme Court of Queensland before Byrne SJA and a
jury, Gerard Baden-Clay was found guilty of the murder
of his wife, Alison Baden-Clay.

Issues

No direct evidence was presented to the jury that
convicted Gerard Baden-Clay of murdering his wife,
but the prosecution’s circumstantial case was strong
enough to convince the jury that Baden-Clay was
guilty beyond reasonable doubt.

Law

Baden-Clay was convicted of the murder of his wife
according to the definition of murder in the Criminal
Code 1899 (Qld). Baden-Clay appealed against his
conviction to the Court of Appeal of the Supreme
Court of Queensland on the ground that the jury’s
verdict was unreasonable. The Court of Appeal
(Holmes CJ, Fraser and Gotterson JJA) allowed the
appeal on that ground, set aside the respondent’s
conviction on the charge of murder and substituted
a verdict of manslaughter.

Arguments

On further appeal to the High Court, the Crown
contended that it was open to the jury, having regard
to all the evidence, to be satisfied beyond reasonable
doubt that the respondent killed his wife with intent
to kill her or to cause her grievous bodily harm. That
contention should be accepted.

Decision

The original conviction of murder was reinstated.

Reasons

The High Court said the Court of Appeal had ‘erred
in concluding that the jury’s verdict of guilty of murder
was unreasonable on the basis that the prosecution
had failed to exclude the hypothesis that Gerard
Baden-Clay unintentionally killed his wife’.
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DNA evidence

Figure 2.20 DNA evidence can be collected from blood, hair, skin
cells and other bodily substances.

Collecting DNA

Police can collect DNA samples with consent, by
court order or with the permission of a senior
police officer. A DNA sample may be taken by an
authorised police officer, a doctor or a nurse using
a mouth swab or by collecting hair.

Generally, DNA
destroyed if the arrest does not proceed to charges
being laid or a court finds the accused not guilty.
DNA samples will not be destroyed if the accused

samples and results are

ISBN 978-1-108-46950-0
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is investigated or charged with another serious
offence, or is unfit for trial due to mental illness;
instead they are stored.

DNA databases

The National Criminal Investigation DNA Database
(NCIDD) which is managed by the Australian Criminal
Intelligence Commission, has been operational
nationally since April 2001 and since then more than
837 000 DNA profiles have been uploaded.

The NCIDD contains DNA profiles from
samples collected by Australian police from
crime scenes, convicted offenders, suspects,
items belonging to missing persons and unknown
deceased persons.

Under the Police Powers and Responsibilities Act
2000 (QId), if a suspect is found guilty or has been
convicted of an indictable offence, their DNA will
remain on the database. If they are found not guilty,
or if the police decide not to proceed with the case,
the DNA will be destroyed after 12 months, but this
is only if the person does not consent to the sample
being taken, or gives consent but limits what the
police can use the DNA for.

If the sample was provided with consent as an
‘unlimited’ sample, it will be analysed and remain
on the NCIDD.

1 Research the collection and \
storage of telecommmunications
or technology metadata evidence
in Queensland, then answer the
following questions:

a Explain what metadata is and
why this is collected.

e
N
T
O
o
<C
L
w
L
o

b What relevance does metadata
have to the evidence collected?

¢ What are the implications of
collecting metadata? (S, C)

2 Create a one-paragraph
response to justify the use of
metadata in evidence collection and

storage. (Cr, E) )
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Juveniles and criminal law

Children are not treated in the same way as adults
by the criminal justice system. The Youth Justice
Act 1992 (Qld) and the Children’s Court Act 1992
(Qld) are the two main laws that deal with juvenile
offenders in Queensland. Prior to February 2018,
a person 17 years of age or older was treated as
an adult in Queensland; however, on 3 November
2016, the Queensland Parliament passed the Youth
Justice and Other Legislation (Inclusion of 17-year-
old Persons) Amendment Act 2016 to bring 17-year-
olds into Queensland’s youth justice system. This
brings Queensland into line with Australia’s other
states and the United Nations Conventions on the
Rights of the Child.

SIDEBAR

Discuss why 17-year-old offenders would once
have been considered adults in the criminal justice
system in Queensland. What impact will the change
of this age have on the criminal justice system in
Queensland?

The courts deal with child offenders differently
from adults, as they are considered to be more
vulnerable. Schedule 1 of the Youth Justice Act 1992
(QId) states that children should only be detained
as a last resort, and that if they do have to be
detained, they should only be held in a facility that
is suitable for children. Sentencing options, which
are discussed in more detail in Chapter 4, are also
different for children. This is because the courts,
wherever possible and in accordance with the
principles of the Youth Justice Act 1992 (QId), try
to ensure that children are not detained in custody
unless they have an extensive criminal history
or have committed a very serious or very violent
offence. It is believed by many that if children are
not exposed to the harsher side of the criminal
justice system, such as detention centres, then they
are less likely to enter into a cycle of reoffending.

Matters involving children are most often heard
by the Children’s Court, in which a magistrate
hears and decides the case. The Children’s Court is
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closed, which means that the general public cannot
enter and view the proceedings. However, as with
adults, very serious offences such as murder must
be heard in the Supreme Court, which is an open
court. Juvenile offenders are generally protected
from publicity and cannot be named in the media;
this is to protect their reputation and so they are
less likely to see themselves as criminal heroes.
However, section 234 of the Youth Justice Act 1992
(Qld) sets out circumstances in which a court may
allow the publication of identifying information
of juvenile offenders who have committed a very
serious offence. The theory behind this provision,
often referred to as ‘naming and shaming’, is that it
may act in the interests of justice and be a deterrent
to potential juvenile offenders, and that the public
may be informed.

There are separate Queensland laws dealing
with juvenile offenders — namely, the Youth Justice
Act 1992 (QId) and the Children’s Court Act 1992
(Qld) — and some different sentencing options for
children. There are also different police procedures
for dealing with children — that is, those who have
not turned 18 years of age by the commencement
of the proceedings. These procedures cover
questioning and fingerprinting, for example.

One of the persistent debates about juvenile
offenders concerns whether they are treated too
harshly or (a more common accusation) too lightly.
It is claimed, with some justification, that placing
children in detention centres is likely to reinforce
in them a criminal image of themselves and lead to
reoffending.

Figure 2.21 Different sentencing options apply to juveniles in
Queensland.
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Chapter review

Chapter summary

Criminal behaviour can consist of both a criminal
act (actus reus) and criminal intent (mens rea).

Crimes can be divided into different categories:
offences against the person; offences against
property; public order offences; driving offences;
and drug offences.

Strict liability means only the criminal act, not
criminal intent, needs to be proven.

When police officers arrest a person, they must tell

the person the nature of the arrest and provide their
name, rank and station to the arrested person.

Short-response questions

1

Provide explanations to show your comprehension
of the following legal concepts, principles and
processes:

a what constitutes criminal behaviour

b the difference between an alleged and an
accused offender

¢ the difference between summary and indictable
offences

d the difference between a search and an arrest
warrant

e the difference between direct and
circumstantial evidence. (C)

Describe and analyse the role of police in the
investigation process. (C)

Describe three specific items of evidence that
police may collect at a crime scene. (C)

Brainstorm all the possible stakeholders who may
be impacted in relation to criminal law. (A)

Explain why the statement ‘no person is found
guilty of a crime unless adequate evidence is
provided by the prosecution’ could be considered
a disadvantage to the prosecutor. (C, A)

ISBN 978-1-108-46950-0
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A warrant can be issued for a person’s arrest.

The adversarial system of trial is used in Australia.
Strict guidelines exist with respect to the search of
persons and places, and the collection, storage and
disposal of evidence.

Police can seize property as evidence.
Discretionary powers are afforded to police to
make decisions based upon what seems to be the

most appropriate course of action when enforcing
criminal law.

Extended-response
questions

1 Create an essay response to evaluate the

statement ‘the more records added to the NCIDD
database, the greater the odds of making an
accidental match’. Evaluate the relevance of such
a statement and make a decision regarding the
impact that the inclusion of every person’s DNA
profile in the database may have on just and
equitable outcomes for Queenslanders. (E, Cr)

Create a presentation using digital technology

to analyse three key stakeholders in the criminal
investigation process. Make a decision on the
effectiveness of just and equitable outcomes for
each stakeholder and explain whether the current
process in Queensland balances the individual’s
rights with society’s need for order. (S, A, E, Cr)
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Read the following articles and answer the questions.

Response-to-stimulus questions

Lockhart River man to face court on arson and wilful damage charges

Janessa Ekert, The Cairns Post, 6 October 2017

A Lockhart River man accused of destroying a car with
fire has been remanded in custody until later this month.

Marco Glenn Accoom, 30, appeared in the Cairns
Magistrates Court yesterday on charges of arson and
wilful damage at Lockhart River.

Questions

Research and analyse the penalties for arson and
wilful damage to property. (S, A)

Discuss why the penalties are significantly different.
Do you agree with the differences? (A, E)

i
VS

Figure 2.22 A fire-damaged car
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It is alleged that about 6.30 pm on Tuesday, Accoom
set fire to a vehicle on Taylors Landing Rd. The vehicle
belonged to a 24-year-old woman who was known to the
man. It was completely destroyed as a result of the fire.

No application for bail was made. Matters will be
next mentioned on October 26.

3 Do you agree with both charges being laid for this
offence? If yes, explain your opinion and state
why. If no, explain which charges would be most
appropriate in this case and why. (E)

Cambridge University Press
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A fourth teen has been arrested over the death of a Queensland
man allegedly bashed for cigarettes

David Murray, Thomas Chamberlin, Courier-Mail, 22 September 2017

Detectives have arrested a fourth teen over the death of
a Queensland man who was allegedly brutally bashed
over a packet of cigarettes.

The boy, 16, was arrested in Boronia Heights this
morning and taken into custody.

A police spokesman confirmed the teen had been
taken to Brisbane City Watchhouse and would be
charged later today.

Three other teens have been charged with the
murder of Gregory Stephen Gardner at Stones Corner,
in Brisbane’s south, on January 10 this year.

Two of the boys were 14 when they allegedly
launched a ‘vicious and cowardly’ attack.

Gardner was himself a notorious armed robber who
became known as “The Bad Tooth Bandit’ after robbing
building societies and credit unions in the 1990s.

Police will allege the teens followed Gardner from
a local Night Owl convenience store, where he had
bought cigarettes, before attacking him.

Discuss the murder charge for the four accused
offenders. Do you agree that their actions
constituted the crime of murder? (A, E)

Explain how the investigation process for
these offenders would have differed from

Gardner, 55, was left with severe injuries including
a broken back and ribs.

He sought help at a nearby hotel and was taken to
Brisbane’s Princess Alexandra Hospital in an ambulance.

After discharging himself, he was found dead
in his home five days later, allegedly from injuries
sustained in the assault.

A protracted police investigation involving expert
medical evidence culminated in the arrest yesterday of
three boys — now 14, 15 and 16.

Detectives from the
Investigation Branch and state homicide squad led the
investigation into Gardner’s death.

The charged teenagers are from Logan. Under
Queensland law they cannot be named due to their age.

They appeared in Brisbane Children’s Court and
were remanded in custody.

Dutton Park Criminal

the criminal investigation process for adult
offenders. (C)

Using the definitions of criminal behaviour and the
elements of crimes, explain why a person involved
in a serious offence, such as armed robbery, can
be held liable for the crime of murder if a person is
killed during the commission of that offence. (C)

How would teen or young offenders be treated differently by the criminal system?
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TOPIC 3

CHAPTER 3

Criminal trial process

CHAPTER OBJECTIVES

By the end of this chapter, students should be able to:

explain the trial process, including the court hierarchy as it applies to trials; key personnel;
court processes; presumption of innocence and the burden of proof as a legal right to fairness
use scenarios to explain bail conditions and decisions; jury selection; unanimous and majority
verdicts, and standard of proof; and rules of evidence

explain the attributes of a fair trial, including due process, natural justice and procedural
fairness

analyse a recent, relevant or hypothetical criminal case to examine legal concepts and principles
analyse and apply defences on a range of criminal scenarios

select legal information and analyse the legal issues concerning court processes that may create
barriers to justice and equity or impede a right to a fair trial, by determining the nature and scope
of the issue, and examining viewpoints and consequences

evaluate the above legal situations by presenting alternatives to propose recommendations, and
justifying using legal criteria and discussing implications

analyse and evaluate legal issues where justice may be impeded during a criminal trial process
by presenting alternatives, proposing recommendations, justifying recommendations using legal
criteria and discussing implications

create responses that communicate meaning to suit the intended purpose in paragraphs and
extended responses.

Legal Studies 2019 v1.1 General Senior Syllabus © Queensland Curriculum & Assessment Authority.

Key concepts/legal terminology you will encounter in this chapter

adjournment e counsel ° jury

arraignment e Crown e majority decision
bail e defences and excuses e prosecutor

pailiff e defendant e remand

barrister e double jeopardy e solicitor

committal hearing e hand-up committal e unanimous decision

conviction e judge e verdict



RELEVANT LAW
IMPORTANT LEGISLATION
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e Bail Act 1980 (QId) e FEvidence Act 1977 (Qld)
e Criminal Code Act 1899 (Qld) e Jury Act 1995 (Qld)
e Criminal Code (Double Jeopardy) e Penalties and Sentences Act 1992 (Qld)

Amendment Act 2007 (Qld)

SIGNIFICANT CASES

e Hawkins v The Queen (1994) 179 CLR 500 * R v Huni [2014] QCA 324

e Kioa v West (1985) 159 CLR 550 e Rv Munray [2018] QCA 057

e RvCox[2016] QCA 165 e Rv Seboj exparte A-G (Qld) [200] QCA 426
e Rv Goode [2004] QCA 211

LEGAL ODDITY

With the passing of the Jury Act Amendment Act 1923, Queensland became the first state to
allow women to sit on juries. Women still did not have equal status with men — eligible women
had to register their willingness to undertake jury service. In June 1925, Mrs Maud White became
the first female jury member when she was sworn in to sit on a case before the Innisfail Circuit
Court involving a youth charged with stealing a saddle. By 1942, only 30 women were registered
to serve; one of the reasons given for this low uptake was the fact that women were paid less
than the male jurors.
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Hearing criminal matters

In criminal law, after the investigation process is
completed and the accused is charged with an
offence, the person must be brought before a court.
Unless the person pleads guilty, a hearing or trial is
held. The relevant court and procedures for these
hearings or trials depend on whether the offence is
a summary (minor) offence or an indictable (more
serious) offence and the original jurisdiction of
each court (see Chapter 2).

There are many people involved in the process
of having a matter dealt with by the courts. In a
criminal case, the Crown (the prosecution) brings a
case against a person. For example, with R v Green,
Green would be referred to as the ‘accused’ or
the ‘defendant’ and would be represented by the
defence. The ‘R’ stands for the Latin terms of Regina
(Queen) or Rex (King). R v Green therefore means
‘The Crown against Green’.

Before the hearing or trial, a first mention is
held in the Magistrates Court. The prosecutor reads
out the charges and the defendant or their legal
representatives will be called upon to advise the
court of the plea — either guilty or not guilty —
to be entered. Where a change to the date set by
the court is needed for any reason, either party
can apply for an adjournment to reschedule the
proceedings.

If the proceedings at this first mention are
not finalised, a further mention date will be set
to confirm that each party is ready to proceed.
If the magistrate deems the accused a risk of
not returning to the court, or a danger to the
community or themselves, they may be held in
custody on remand. If the magistrate does not
think they are a risk, then the accused may be
released on bail. However, if the criminal charge
is for murder, bail applications must be made
directly to the Supreme Court.

first mention the first time that a matter is heard in the
Magistrates Court. At the first mention, the matter can finish
with a plea of guilty or be adjourned for further mentions.

plea in criminal proceedings, the answer given of ‘guilty’ or
‘not guilty” in response to the charges
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adjournment the postponement of legal proceedings to a
later date

remand (in custody) the procedure of keeping an accused
person in legal custody while waiting to appear at a committal
hearing or trial

bail the release of a person from the court (to be held in
custody or not) until they are due to appear in court

Bail

Bail is the procedure that allows a prescribed police
officer or a court to release a person from custody
until they are due to appear in court. Bail requires
an undertaking by the defendant to surrender into
custody as required (for example, on the day of
the court appearance) and may be granted with or
without sureties and with or without the deposit of
money. A person may be held in a watchhouse (a
secure building, usually attached to a police station)
while they are awaiting bail.

The law in Queensland that deals with bail
procedures is the Bail Act 1980 (Qld). Section 11
empowers a court or a police officer to grant

Figure 3.1 The hearing of criminal matters determines the guilt
or innocence of the accused and delivers the sentence for the
crimes of which the accused pleads or is found guilty.




bail subject to conditions. The general conditions
include that the person not commit an offence
or endanger the safety or welfare of the public
or interfere with witnesses. Other discretionary
conditions may include having to report to police
or refrain from contacting a certain person.

Only the Supreme Court can grant bail to a
person who has been charged with a serious
offence where, if found guilty, a mandatory life
sentence must be imposed or where an indefinite
sentence may be imposed under the Penalties and
Sentences Act 1992 (Qld).

Bail shall be refused if there is an unacceptable risk that the defendant would:

fail to appear and surrender into custody
commit an offence

endanger the safety or welfare of a person who is claimed to be a victim of the offence with which the defendant

is charged or anyone else’s safety or weifare

interfere with witnesses or otherwise obstruct the course of justice.
This section also states that bail shall be refused if the court or police officer is satisfied that the defendant

should remain in custody for their own protection.

Figure 3.2 Section 16 of the Bail Act 1980 (Qld) deals with the refusal of bail.

Read each of the following scenarios and decide whether you would grant bail to the accused. \
Explain the reason for your decision using the Bail Act 7980 (Qld).
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1 A 28-year-old man whose brother belongs to a ‘bikie gang’ is charged with drink driving. He
has no criminal record but his ‘close ties’ to the motorcycle gang are raised by the prosecutor.

2 A 43-year-old woman is charged with shoplifting. She has a long criminal record for theft and
fraud, and has spent many months in prison in the past, but has never committed a violent
offence. She has no children but has a job in a fast-food restaurant.

REVIEW 3.1

3 A 33-year-old Aboriginal woman has been charged with dangerous driving causing bodlily
harm. The victim is in a serious but stable condition in hospital and is expected to make a full
recovery. The accused has no criminal record. She has three young children to care for, and
will lose her job if she is not released.

4 A 17-year-old male is accused of taking part in a violent break-and-enter in the home of an
elderly couple. He is seeking release on bail. He and the 19-year-old co-accused broke into
the couple’s home, tied them up and ransacked the home. The couple were threatened but
not harmed. (C, S) )

hears the evidence and makes the decisions.

Hearing criminal matters in

There is no jury present in the Magistrates Court.

the Magistrates Court

The Magistrates Court is responsible for summary
proceedings (in simple matters where it has
final jurisdiction) and committal hearings (for
serious offences that must finally be dealt with
in a higher court). In Queensland, all criminal
matters must come before a magistrate, who
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© Lippingwell et al. 2018

While a magistrate can deal with some indictable
offences, in most cases indictable offences are
committed to be decided in the District or
Supreme Court.

Domestic violence matters and orders (DVOs)
are also within the Magistrates Court’s jurisdiction.
consistent increases in

However, following

Cambridge University Press
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The Magistrates Court
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CHECK THIS OUT

There are now a number of offences to which
offenders can plead guilty online. Have a look

at the types of offences on the Queensland
Government’s Plead Guilty Online website, and
discuss why these would have shifted from a

court appearance to an online plea. j

¥ domestic violence applications in Queensland,

a specialist Domestic and Family Violence

Court is being trialled in Southport to provide

comective services officer
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quicker, coordinated and more consistent

responses to these applications. More Domestic

) and Family Violence Courts are expected to
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open throughout Queensland by 2020.

Figure 3.3 A Magistrates Court in Queensland
Source: Queensland Police Service.

Domestic violence statistics show applications per Queensland

court
By Felicity Caldwell, 7 October 2016

Southport and Beenleigh courts top the list for the
highest number of applications for domestic violence
protection orders in the past year. And high-profile
cases have caused a spike in demand from women
desperate for help against the ‘insidious’ issue.

At Southport, 3516 applications were lodged, with
2906 orders granted, with the orders finalised after
an average of 36 days in 2015-16. There were 301
applications dismissed and 299 withdrawn, according
to an answer to a question on notice tabled in
Queensland’s parliament.

At Beenleigh, 2594 applications were lodged,
2195 orders granted, with the orders finalised after
46 days on average.

Southport and Beenleigh courts had the highest
number of domestic violence protection order
applications in 2015-16.

There were 271 applications dismissed and
188 withdrawn. DVConnect chief executive officer
Diane Mangan said Beenleigh and Southport were
among the state’s bigger courts, which could account
for the higher number of applications.
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‘Southport is a specialist court, people can put
their application in wherever, to whichever court they
want to, it doesn’t mean they have to live in that area,’
Ms Mangan said.

A specialist domestic and family violence court
was established at Southport in September 2015,
initially as part of a six-month trial, in response to
recommendations in the Not Now, Not Ever: Putting
an End to Domestic and Family Violence report.

Ms Mangan said there were increasing numbers
of women coming forward due to increased media
attention and recent high-profile cases.

‘There isn’t one service in the sector that hasn’t been
overwhelmed by the increased demand for help since
the murders of Tara Brown and Karina Lock,” she said.

Ms Mangan said increased media attention on the
issue encouraged women to seek help.

‘We need women to be reading these things, to
know that there is help out there,” she said.

Ms Mangan said some women who called were not
sure ‘if what happens to them qualifies’ as domestic
or family violence.

Cambridge University Press
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‘It’s the classic case of fear instilling coercive
control,” she said. ‘This type of violence — you’re not
going to hear it in the neighbourhood — but it’s hands
around the throat, push up against the wall, terrifying
and menacing threats.

‘These women are living in as much fear as a woman
who is being physically assaulted on a regular basis.

‘These women are also in fear for their lives because
they believe that something will happen to them.’

Ms Mangan said a significant number of women
who called were from an educated, financially stable
background.

‘I’'m amazed at the number of women, because
I speak to women myself, and I’'m amazed at the
number of well-educated women who say, “So it’s not
my fault?”” she said.

Ms Mangan said protection orders were a tool, and
not the answer in every case, but meant that when an
order was breached, it became a criminal matter.

She said the Queensland Government was very
responsive, and was supportive with funding.

Prevention of Domestic and Family Violence
Minister Shannon Fentiman said tackling the issue
was one of the Palaszczuk government’s highest
priorities.

‘We have increased penalties for breaches of
domestic violence orders, introduced Queensland’s
first ever dedicated Domestic and Family Violence
Magistrates Court at Southport and this year have a
record almost $200 million budget to tackle domestic
and family violence, Ms Fentiman said. “We are
leading the conversation to bring domestic and family
violence out from behind closed doors.

‘Violence has no place in Queensland and raising
awareness of this insidious problem within the
community has been a powerful trigger for social
change.’

Family Violence Court. (C)

increasing. (A)
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1 Explain why domestic violence applications are being trialled in a specialist Domestic and
2 Discuss whether you think the rate of domestic violence or just the rate of reporting is
What responsibility does the court have in protecting victims of domestic violence? (C)

Evaluate the role of the Domestic and Family Violence Court and make a decision about
whether this provides more just and equitable outcomes for stakeholders. (E) )

~N

CHECK THIS OUT

Watch the Southport Domestic and Family Violence
Specialist Court video on the Queensland Courts
website, under ‘Specialist Domestic and Family
Violence Court’.

Summary proceedings

In summary proceedings, non-indictable offences
or less serious offences such as drink driving
offences, shoplifting and some minor drug offences
are decided and dealt with by the magistrate. At a
summary hearing, the accused can plead guilty or

ISBN 978-1-108-46950-0
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not guilty. In the case of a guilty plea, the magistrate
will then listen to the submissions of the prosecutor
and defence and either decide the penalty or set a
date for sentencing.

In a not guilty plea, the magistrate will listen to
the submissions of the prosecutor and defence, the
evidence presented and the calling and questioning
of witnesses. Once all submissions have been
made, the magistrate will decide whether there
is enough evidence to find the accused guilty
beyond reasonable doubt or whether to dismiss
the charges.

If the magistrate finds the accused guilty, they
will set the penalty or a date for sentencing in the
Magistrates Court. In the sentencing, the magistrate

Cambridge University Press
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Beyond reasonable doubt

UNIT 1

will decide whether or not to record a conviction.
The magistrate must record a conviction if the
offender is sentenced to imprisonment but for
some sentences (e.g. a good behaviour bond), the
magistrate may choose not to record a conviction.

conviction record of judgment of a jury or magistrate that a
person is guilty of a crime as charged

Committal hearings

A committal hearing takes place in a Magistrates
Court. The case against the accused is presented to
the magistrate, who then decides whether sufficient
evidence exists to commit the matter to a higher court
for trial or sentencing. The accused may plead guilty,
not guilty or enter no plea at the committal hearing.

committal hearing when a charge is more serious, the
magistrate must decide whether the evidence against the
accused is strong enough for the case to go to trial in a higher
court. If the magistrate is satisfied that there is sufficient
evidence, the case is committed for trial in the District Court
or the Supreme Court, depending on the seriousness of the
charge.

If the accused pleads guilty, they will be
committed to the higher court for sentencing. If
the accused pleads not guilty and there is sufficient
evidence for a trial, they are committed to the
higher court for a trial by judge and jury.

Figure 3.4 Pleading guilty at a committal hearing can be
considered cooperation with the courts, and may be taken into
account during sentencing.
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There are three formats of committal proceedings
for the magistrate to determine whether there is
sufficient evidence:

1 Full

examination:

hand-up committal  without  cross-

* No witnesses give evidence.

* The prosecutor gives (hands up) evidence
to the magistrate.

e Evidence includes written statements, videos,
audio tapes, fingerprint reports and any
other evidence which police have to prove
their case.

* The matter is committed to the higher court
for trial or sentence depending on whether
the accused pleads guilty or not guilty.

* The accused can choose to plead guilty,
plead not guilty, or enter no plea at this stage.

2 Registry committal:

* The accused must have legal representation.

* All documents the police say are evidence
against the accused are filed in the court, or
their lawyer submits documentation confirming
they have the evidence against them.

* The matter is transferred to the higher court
without the accused having to go to court
for the committal. A notice will be sent
explaining what has happened.

3 A committal hearing:

* All or some of the witnesses appear in person
to give evidence and can be cross-examined.

e This kind of committal is only available if
the prosecutor consents, or the court gives
permission. There must be a reason why the
witnesses need to come to coutt.

* The magistrate decides whether there is
enough evidence for the case to go to a trial
in the higher court (this is called a prima
facie case). If the magistrate doesn’t think
the police have shown enough evidence
(i.e. they haven't proven they have a prima
facie case), the magistrate can dismiss the case.

* The accused can choose to plead guilty,

plead not guilty, or enter no plea at this stage.

Source: Legal Aid Queensland.

hand-up committal the prosecutor gives (hands up)
evidence to the magistrate without having the witnesses
present. The procedure was introduced to promote efficiency
during committal proceedings.

Cambridge University Press



The purpose of the committal proceeding is
to ensure that the time of the higher courts is
not wasted by cases where there is insufficient
evidence on which a reasonable argument could
be put for a conviction. If the magistrate decides
that sufficient evidence does exist (a prima facie
case), it does not mean the accused person is
guilty; it simply means the magistrate believes

that the prosecution has sufficient evidence to
justify a trial.

The committal hearing is also of benefit to
the accused, as it means they do not have to go
through the hardship of a trial if sufficient evidence
does not exist. If the magistrate decides that there
is not sufficient evidence to proceed, then the case
against the accused will be dismissed.

Describe a summary proceeding. (C)
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Explain the purpose of a committal hearing. (C)
Explain the difference between a hand-up committal and a committal hearing. (C)

Describe what happens if a defendant pleads guilty at their committal hearing. (C)
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Hearing criminal matters in
the District and Supreme
Courts

If the committal hearing has found that there
is sufficient evidence to proceed to trial, the

indictment the document that brings the matter to trial and
sets out all the appropriate information about the charges the
accused is facing

Figure 3.5 The District or Supreme Court in Queensland
Source: Queensland Police Service.

case is committed to the District or Supreme
Court for trial, depending on the plea and
the seriousness of the offence. If a guilty plea
was entered, a sentencing hearing will occur
in the District or Supreme Court, depending
on what sentence could be imposed for the
crimes committed.

The trial in the District or Supreme Court
is deemed to begin at the arraignment of
the accused. This means the indictment is
presented to the court and the accused is
called upon to plead. An indictment is a
document that brings the matter to trial
and contains all appropriate information
about the charges the accused is facing.
Once the indictment has been read,
the accused may enter a plea of guilty or
not guilty.

arraignment formal reading of the charges in the
District or Supreme Court
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The District Court or Supreme Court
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Court personnel in a criminal trial

There are many people involved in the efficient
operation of the court system. Courtroom personnel
will differ depending on the type of court and the
reason for attending court. The following are the
main court personnel:

* Judges. Whatever the reason or whichever
court you visit, you will either see a judge or
a magistrate. Judges are commonly referred to
as the ‘judiciary’, and take their place in courts
such as the District Court and Supreme Court of
Queensland. In court, judges are referred to as
“Your Honour’ and will usually wear robes and
a wig. Judges have the responsibility of ensuring
that the rules of the court are adhered to. The
judge also has the responsibility of passing sen-
tence in a criminal trial if the accused is found
or pleads guilty to the offence with which they
have been charged. A judge is appointed for life
(in reality, this means a judge retires on reaching
the age of 70).

* Magistrates. A magistrate presides over
the Magistrates Court, where they are
referred to as ‘Your Honour’. The role of the
magistrate is to decide on matters of law as
well as matters of fact. That is, the magistrate
has the responsibility of deciding whether
or not sufficient evidence exists to meet
the required standard of proof. In criminal
matters, if the accused is found guilty, the
magistrate also imposes the sentence. A
magistrate is appointed for life (in reality,
this means a magistrate retires on reaching
the age of 65).

e Lawyers. There are many different areas of
specialisation for lawyers, such as criminal law,
family law, personal injuries and business law.
In Queensland, lawyers can be barristers or
solicitors. It is the job of a barrister to argue
cases in court proceedings, while solicitors
provide a wide range of legal information to
their clients, along with briefing and supporting
barristers during appearances. There seems to
be a growing trend for some lawyers to work in
very specialised areas — for example, solicitors
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are employed by a business to provide legal
advice just to that organisation. This type of
solicitor is referred to as a ‘general counsel’.

* Prosecutors. A police prosecutor is a specially
trained police officer who generally wears the
police uniform when presenting cases on behalf
of the Crown in the Magistrates Court. The
Crown prosecutor is involved in criminal cases
on behalf of the Director of Public Prosecutions
(DPP). The Crown prosecutor is a highly trained
barrister who generally appears in the District
and Supreme Courts.

Figure 3.6 A judge has the responsibility of ensuring the rules of
the court are adhered to.

judge the senior judicial officer presiding in the District

Court or higher courts, including the Supreme Court, Court
of Appeal, Federal Court, Family Court and the High Court of
Australia

magistrate the judicial officer presiding over the Magistrates
Court

barrister argues cases in court proceedings
solicitor provides a wide range of legal information to clients

prosecutor a government official who conducts criminal
prosecutions on behalf of the state
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Jury. In a criminal trial, the jury is an important
element of court proceedings. The jury is made
up of 12 members who are ordinary citizens
between the ages of 18 and 70 years, selected at
random from the electoral roll to decide whether
an accused is guilty or not guilty based on the facts
of the case. For the jury to return a guilty verdict,
it must be proven beyond a reasonable doubt that
the accused has committed the offence/s.
Judge’s associate. Assists a judge in the District
or Supreme Courts, usually sitting in front of and
below the judge. They normally wear a black
robe. Their role includes assisting the judge in
research.

Bailiff. Responsible for the general running of
the courtroom. Their duties include administering
oaths and attending to the jury.

verdict the finding of a judge or jury in a trial
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Figure 3.7 In a criminal trial, there are 12 jury members who decide, on the facts of the case, to deliver a verdict of guilty or not guilty.

Corrective services officer. In criminal trials,
it is their responsibility to supervise the accused
as they are brought to and from the holding
cells during court proceedings.

Court reporter. Usually works in the District
and Supreme Courts. They are responsible for
taking a record of everything that is said during
the court proceedings.
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Trial by judge and jury

In a criminal trial, when the accused pleads not
guilty, the prosecutor must prove in court that the
accused did in fact commit the crime. The jury
decides guilt or innocence, while all other decisions
— including sentencing — are made by the judge.
Some criminal trials may be held without a jury, in
which case the judge will also decide whether an
accused is guilty or not guilty.

The Evidence Act 1977 (Qld) outlines the
processes for collecting, using and destroying
evidence, including who is able to give testimony
and what evidence is admissible in court.

As explained in Chapter 2, the evidence
collected during the investigation process may be
direct or indirect — also known as circumstantial.
The rules of evidence then govern what
information is able to be placed before a court,
which means the evidence is either admissible or

inadmissible in court.

admissible evidence that is introduced and allowed during trial

inadmissible evidence against the accused that cannot be
used in court during trial

Police collect evidence to be presented by the
prosecution to prove that the accused is guilty of
the crime beyond reasonable doubt. The three
issues to be considered during the collection and
submission of evidence are:

* how to present the evidence of the fact to the
court

* whether the evidence is admissible

* the weight of the evidence.

1 Research the grounds on \
which evidence may be deemed
inadmissible. (S, C)

2 Create an infographic to
communicate these grounds of
inadmissible evidence. (Cr, C)
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Presumption of innocence

As explained in Chapter 1, when it comes to proving
criminal guilt, the onus or burden of proof falls
on the prosecutor or the prosecution. As such, the
accused is presumed innocent until they are proven
guilty; this is often referred to as the presumption
of innocence. In Australia, the presumption of
innocence is a fundamental right. This is one of the
cornerstones of our justice system, as it attempts to
ensure that no person is found guilty of a crime unless
adequate evidence is provided by the prosecution. Tt
is not the defence’s role to prove that the accused is
innocent.

presumption of innocence the concept that the accused is
innocent until proven guilty

This right is supported by the fact that Australia
is a signatory to the International Covenant on Civil
and Political Rights 99 UNTS 1. Article 14(2) states
that ‘everyone charged with a criminal offence
shall have the right to be presumed innocent until
proven guilty according to law’.

Within Australian domestic law, the presumption
of innocence can be found within the Criminal
Code 1995 (Cth). One key section is section 13.1,
which relates to the legal burden of proof the
prosecution has in a criminal case in proving every
element of an offence. Another is section 13.2,
which states that guilt must be proven beyond
reasonable doubt.

1 Explain what is meant by the term \
‘presumption of innocence’. (C)

2 Describe what is meant by ‘beyond
reasonable doubt’. (C)

3 Discuss why the burden of proof
lies with the prosecution and not
the defence. What impact does this
have on just and equitable outcomes
during the trial process? (A) j
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Jury selection

The selection of jurors is covered under the jury
Act 1995 (Qld), which explains the role and
eligibility of jurors in Queensland. As mentioned
earlier, in a criminal trial there are 12 jury members
who are ordinary citizens between the ages of
18 and 70, randomly selected from the electoral
roll and empanelled to serve on the jury. During
the empanelling of jurors, at any time before the
bailiff begins to recite the oath or affirmation, the
prosecutor may say ‘stand by’ or the defence counsel
may call ‘challenge’, meaning the juror has not been
selected to serve on that jury. The juror returns to
the back of the court. There are some exemptions
to eligibility for jury service, and some reasons for
which, when called for jury duty, citizens may apply
to be considered for excusal, including:

e previous service as a juror in the past 12 months

* the state of health of the prospective juror

e where jury service would result in personal
financial hardship

e where jury service would result in substantial
financial hardship to a business at which the
person is employed

e where jury service is against the person’s
religious beliefs

* where there are personal commitments during all
or part of the time the person would be required
that would make jury service impossible —
for example, carer’s responsibilities or work
commitments.

empanelled the process of being chosen for jury service for
a particular trial

1 Research the Jury Act 1885 (Qld) \
and compile a list of those people
who are ineligible for jury duty in
Queensland. (S, C)

2 Explain why these particular groups
would be considered ineligible for
duty. (C)

3 Discuss the impact these groups
might have on the outcome of the

RESEARCH 3.2

trial. (A) j

your decisions. (C, E)
1 John Smith, 50, Bundaberg, Plumber

2 Sarah Johns, 30, Bundaberg North,
Childcare Worker

3 Mitchell Wong, 27, Norville, Financial
Planner
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4 Margaret Thomas, 72, Kepnock, Retired
Bank Clerk

5 Craig Pritchard, 60, Bundaberg West,
Retired Lawyer

6 Sharon Abbott, 35, Norville, Home Duties

Barry Mathis, 63, Walkervale, Teacher

A 47-year-old male truck driver is on trial for the rape of a 21-year-old female hitchhiker in central \
Queensland. The case is being heard in the Bundaberg Supreme Court. The following prospective
jurors have been called from the ballot. Discuss and make a decision on which jurors would be
ineligible and which would likely be challenged by either the defence or the prosecution. Explain

Chester Crawford, 18, Kensington, Student 15 Lois Abbott, 22, Avoca, Retall

9 Linda Rhodes, 21, Kensington, Student
10 John Esquivel, 38, Walkervale, Builder

11 Vincent Valenzuela, 45, Kepnock, Self-
employed

12 Roger Foulds, 48, Avoca, Royal Australian
Air Force Pilot

13 Jared Higgins, 25, Bundaberg North,
Restaurant Manager

14 Rosemarie Castro, 28, Bundaberg West,
Unemployed

Assistant

J
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1. First ballot

e A computer chooses people
at random from the electoral
roll.

2. Notice to prospective juror
e If you're chosen in the first ballot,

you receive a letter called ‘Notice
to prospective juror, which ‘

includes a questionnaire and
excusal application.
® Complete and send the

questionnaire either: 3. Second ballot
‘ — without excusal application e People are chosen at
— with excusal application and random from the second
supporting documentation. If ballot (those who returned
you're not excused, you may questionnaires who are
4. Summons go into the second ballot. eligible and available to
e If selected in the ballot, you serve on ajury).
receive a summons for jury e You may not get selected
service, stating that you may in this ballot.
need to come to court for
the jury-selection process
(empanelment).
e Then your panel name and
number is either: 5. Empanelment
— selected for empanelment e Cards with each potential juror’s name,
and you attend court on the town or suburb and occupation are
day required placed in a rotating box. ‘
— not selected throughout the e The judge's associate takes a card and
jury service period, so you calls the name or number of a juror.
don’t have to attend court. e The juror walks to the bailiff at the front 6. Swearing in
of the court to swear an oath or make oIf your name is called,
an affirmation - a pledge - stating that you're asked to swear in.
they will fulfil their service as a juror. You're then directed to a
e At any time before the bailiff begins to seat in the jury box.

recite the oath or affirmation, the
prosecutor may say ‘stand by’ or the
defence counsel may call ‘challenge;
meaning the juror has not been selected
to serve on that jury. The juror returns to
the back of the court and the judge’s
associate selects another card.

If a juror is not asked to ‘stand by’ or
‘challenged; they are directed to a seat
in the jury box. (Note: Being challenged
or asked to stand by is no reflection on
your character or ability.)

If your name is not called, you're not
required to sit on the jury.

Figure 3.8 The jury selection process
Source: Queensland Courts.
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The Magistrates Court process in Queensland
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Figure 3.9 The criminal trial process in Queensland: Magistrates Court
Source: Queensland Department of Justice and Attorney-General.
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Beyond reasonable doubt

UNIT 1

The trial process

In a criminal trial, the prosecution is the first to
call witnesses and present evidence. It will first
complete what is called the ‘examination-in-chief’
of each of its witnesses. This is the first time the
witnesses have been examined by the court. Once
the prosecution has completed the examination-in-
chief, the defence gets the opportunity to cross-
examine each of the prosecution’s witnesses.
Once the cross-examination is completed, the
prosecution is given the opportunity to re-examine
each of the witnesses. It may choose to do this to
clear up any uncertainties that arose out of the
cross-examination. After the prosecution has called
all of its witnesses and presented its evidence,
the defence gets the opportunity to call witnesses
and present evidence. The same process is then
followed with defence witnesses as is followed by
prosecution witnesses. They are subjected to the
examination-in-chief by the defence, they are cross-
examined by the prosecution, and they may then
be re-examined by the defence.

If, after the prosecution has presented its
evidence and called its witnesses, the defence
believes there is no case to answer, it can make a
submission to the judge to that effect. If it does this,
the judge will hear arguments while the jury is not
present, and decide on the submission. If the judge
agrees that there is no case to answer, then the
matter is discharged. However, it is rare for cases to
be discharged at this point in the proceedings, as a
magistrate has already heard much of the evidence
and previously determined that there is sufficient
evidence to suggest that the accused has a case
to answer.

ISBN 978—d950-0
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Once all of the evidence has been presented
to the jury by both sides, including their summing
up, the judge then sums up the evidence and
gives the jury directions on any relevant points
of law. It is then the duty of the jury to deliberate
and decide the facts of the case - that is,
consider its verdict — and return to the court. The
foreperson of the jury announces the verdict to
the court.

In 2008, the jury Act 1995 (old) was changed
to provide for majority verdicts in criminal trials.
This means that for some trials where the jury
has a majority vote of 11 out of 12 members, the
defendant can be found guilty. However, section
59 clearly outlines that unanimous verdicts are
still required in trials on indictment for murder,
and offences against the executive and legislative
power with demands with menaces on agencies
of government and Commonwealth offences. The
accused person is acquitted if the jury returns a
verdict of ‘not guilty’. If the jury returns a verdict
of ‘guilty’, the accused is convicted. If the jury is
unable to reach a verdict, the court will discharge
the jury and exercise its discretion as to whether to
order a retrial.

majority verdict where a jury consists of 12 jurors, at least
11 jurors agree; or where a jury consists of 11 jurors, at least
10 jurors agree

unanimous verdict where all jurors collectively agree on the
verdict

retrial a new trial ordered after a jury has been unable to
reach a verdict and has been discharged

=
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The District Court and Supreme Court process
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Figure 3.10 The crimininal trial process in Queensland: District Court and Supreme Court
Source: Queensland Department of Justice and Attorney-General.

ISBN 978-1-108-46950-0 © Lippingwell et al. 2018 Cambridge University Press
Photocopying is restricted under law and this material must not be transferred to another party.



Beyond reasonable doubt

-
=
=z
)

When a not guilty verdict is delivered and
the accused person is discharged, as a general
rule the accused can never be tried for the same
crime again. This is referred to as not allowing an
accused person to face double jeopardy. However,
in 2007, an amendment to the Criminal Code
1899 (QId) through the Criminal Code (Double
Jeopardy) Amendment Act 2007 (Qld) allowed two

exceptions to this rule. (Note that the new law did
not apply retrospectively; that is, it only applies to
cases dealt with since 2007.) The relevant sections
of the Criminal Code are as follows:

double jeopardy a procedural defence that forbids a
defendant from being tried again on the same (or similar)
charges following a legitimate acquittal or conviction

678B Court may order retrial for murder - fresh and compelling evidence

1 The Court may, on the application of the director of public prosecutions, order an acquitted person to be retried for

the offence of murder if satisfied that —

a there is fresh and compelling evidence against the acquitted person in relation to the offence; and
b in all the circumstances it is in the interests of justice for the order to be made.

678C Court may order retrial for 25-year offence - tainted acquittal
2 The Court may, on the application of the director of public prosecutions, order an acquitted person to be retried

for a 25-year offence if satisfied that -
a the acquittal is a tainted acquittal; and

b in all the circumstances it is in the interests of justice for the order to be made.

(QId), s 678E. (S, C)

RESEARCH 3.3

Look up the definitions of the terms to explain the concepts of: \
1 '25-year offence’ — see Criminal Code 1899 (Qld), s 678(1)

2 ‘fresh and compelling evidence’ — see Criminal Code 1899 (Qld), s 678D

3 ‘tainted acquittal’ — see Criminal Code 1899 (Qld), s 678E
4

‘matters for consideration’ in considering ‘the interests of justice’ — see Criminal Code 1899

w

SIDEBAR

A highly publicised case on double jeopardy is R v Carroll (2002) 213 CLR 635. Research the details of this case
and think about whether the law on double jeopardy should be amended further to allow the prosecution of matters
decided before 2007 if compelling new evidence is available.

ambridge University Press



Defences and excuses

In Queensland, a criminal defence allows the
accused to claim a circumstance particular to either
partly or wholly excuse them from the charges
brought against them. The Criminal Code Act
outlines how defences, or excuses for actions, can
be invoked in certain situations, such as murder or
assault, and whether they are complete or partial
defences. Defences that only reduce the charges
are known as ‘partial defences’. Some defences that
can be used are provocation, self-defence, defence
of property, necessity, duress, accident, insanity,
diminished responsibility and intoxication.

Using any form of defence in a criminal case is
extremely difficult, and while such excuses often
bring a great deal of media scrutiny, the elements
that must be proven in a court of law are not always
black and white, but far more complex. Of course,
some forms of defence are more straightforward.

In Queensland, according to the Criminal Code
1899 (QId), the existence of a full or partial defence to
the crime is also identified and explained. This means
that when the accused is guilty of committing a crime
but seeks to apply a defence or excuse as justification
for their behaviour, they are seeking to either:

* reduce the offence charged to a lesser offence
for example have murder downgraded to
manslaughter

* provide a complete defence to the charge, which
results in the person being acquitted of the offence.

Provocation

The defence of provocation is available as
a partial defence for those charged with
murder and as a complete defence for:

* common assault

* assault occasioning bodily harm
* unlawful wounding

* manslaughter

* grievous bodily harm.

ISBN 978-1-108-46950-0
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To succeed in the defence of provocation, a person
who is charged with an assault must establish the
following:

* They were provoked into committing the assault.

* The provocation deprived the person of their
power of self-control.

* They acted before their passion had time to cool.

* The force used was not disproportionate to the
provocation.

* The force used was not intended or was not
likely to cause death or grievous bodily harm.

The defence of provocation is in section 269 of the
Criminal Code 1899 (Qld), which states:

(1) A person is not criminally responsible for an
assault committed upon a person who gives
the person provocation for the assault, if the
person is in fact deprived by the provocation
of the power of self-control, and acts upon it
on the sudden and before there is time for the
person’s passion to cool, and if the force used
is not disproportionate to the provocation and
is not intended, and is not such as is likely, to
cause death or grievous bodily harm.

Whether any particular act or insult is such as

to be likely to deprive an ordinary person of the
power of self-control and to induce the ordinary
person to assault the person by whom the act

or insult is done or offered, and whether, in any
particular case, the person provoked was actually
deprived by the provocation of the power of
self-control, and whether any force used is or

is not disproportionate to the provocation, are
questions of fact.

Figure 3.11 Defences seek to reduce the offence charged to a
lesser offence or provide a complete defence to the charge.
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As with many statutory provisions, it is left to
the courts to interpret the legislation and develop
how the statute or section of statute is to be used
in practice. Thus, while section 269 of the Criminal
Code 1899 (QId) establishes provocation as a valid
defence, it does not clearly explain what is needed
for a person to be successful in their defence.

The defence of provocation is also listed in
section 304 of the Criminal Code 1899 (QIld), where
it applies to a person charged with murder. An
amendment passed in 2011 had the effect of limiting
provocation as a defence to murder to exclude
where the argument is based on ‘words alone,

Beyond reasonable doubt

other than in circumstances of a most extreme and

exceptional character’. This section of the Criminal \
Code 1899 (QId) states: Figure 3.12 A defence of provocation is available in a criminal case.
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(1) When a person who unlawfully kills another under circumstances which, but for the provisions of this
section, would constitute murder, does the act which causes death in the heat of passion caused by sudden
provocation, and before there is time for the person’s passion to cool, the person is guilty of manslaughter only.
(2) Subsection (1) does not apply if the sudden provocation is based on words alone, other than in
circumstances of a most extreme and exceptional character.
(3) Also, subsection (1) does not apply, other than in circumstances of a most extreme and exceptional
character, if -
(a) a domestic relationship exists between 2 persons; and
(b) one person unlawfully kills the other person (the deceased); and
(c) the sudden provocation is based on anything done by the deceased or anything the person believes
the deceased has done -
(i) to end the relationship; or
(i) to change the nature of the relationship; or
(iii) to indicate in any way that the relationship may, should or will end, or that there may, should or
will be a change to the nature of the relationship.

1 Describe the act of provocation and what an accused must prove to be successful. (C) \
2 Describe two situations that may lead to an accused person using a defence of provocation. (C)

Create an analysis table to list the ‘for’ and ‘against’ reasons for the use of provocation as a
defence. (Cr, A)

4 Create a paragraph response to evaluate whether provocation should be a partial defence or a
full defence, or not be an allowable excuse. (Cr, E) )

REVIEW 3.6

1 Research and explain how the defence of provocation applies for murder where the accused \
is a victim of domestic violence. (S, C)

2 Discuss what legal issues and impacts may arise from allowing such a defence and state
whether you agree with this as a valid defence. (A, E)

3 Research and explain why the 2011 amendment excluding provocation where the argument is
based on words alone was enacted. (C, S, A)
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Self-defence

Self-defence acts as a complete defence. As with
provocation, to use this defence the accused must
admit to having committed the act that caused the
death of another person. This defence is found in
sections 271 and 272 of the Criminal Code 1899
(Qld), as outlined below.

self-defence the lawful use of force against a person who is
threatening the life or wellbeing of another

Section 271: Self-defence against unprovoked
assault

(1) When a person is unlawfully assaulted, and
has not provoked the assault, it is lawful for
the person to use such force to the assailant
as is reasonably necessary to make effectual
defence against the assault, if the force used
is not intended, and is not such as is likely, to
cause death or grievous bodily harm.

If the nature of the assault is such as to cause
reasonable apprehension of death or grievous
bodily harm, and the person using force by way
of defence believes, on reasonable grounds,
that the person cannot otherwise preserve the
person defended from death or grievous bodily
harm, it is lawful for the person to use any
such force to the assailant as is necessary for
defence, even though such force may cause
death or grievous bodily harm.

Section 272: Self-defence against provoked
assault

(1) When a person has unlawfully assaulted another
or has provoked an assault from another, and
that other assaults the person with such violence
as to cause reasonable apprehension of death
or grievous bodily harm, and to induce the
person to believe, on reasonable grounds, that it
is necessary for the person’s preservation from
death or grievous bodily harm to use force in self-
defence, the person is not criminally responsible
for using any such force as is reasonably
necessary for such preservation, although such
force may cause death or grievous bodily harm.
This protection does not extend to a case in
which the person using force which causes death
or grievous bodily harm first begun the assault
with intent to kill or to do grievous bodily harm to
some person; nor to a case in which the person
using force which causes death or grievous
bodily harm endeavoured to kill or to do grievous
bodily harm to some person before the necessity
of so preserving himself or herself arose; nor, in
either case, unless, before such necessity arose,
the person using such force declined further
conflict, and quitted it or retreated from it as far
as was practicable.
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Figure 3.13 Self-defence uses an objective test to determine
whether the defence applies.

Self-defence uses an objective test, but has a
series of elements that need to be met in order to be
used successfully. That is that the right to physically
defend oneself was exercised with reasonable force
and that the force is authorised, justified or excused
by law. The aspect of reasonable force in the
circumstances is the aspect that has often drawn the
most attention in the media. One thing to remember
is that when self-defence is evoked, there are two
sides to the story, and it is this, in particular, that the
jury is asked to evaluate.

1 Describe the elements of self- \
defence. (C)

2 Describe a scenario that could
see self-defence used in a court of
law. (C)

3 Explain, using examples, what is
meant by the statement ‘when
a person defends him or herself
against the threat of harm, his or
her actions must be proportionate
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to the harm threatened’. (C, S) J

Cambridge University Press

Photocopying is restricted under law and this material must not be transferred to another party.

sseo0sd [eu} eui) € J9)deyd € OIdoL



Beyond reasonable doubt

-
=
=z
)

Defence of property

Another form of self-defence is defence of property.
This defence is found in section 278 of the Criminal
Code 1899 (QId), which states that a person can
reasonably defend their home. This, like other
forms of self-defence, means any form of defence
that is reasonable and not excessive.

The effect of home invasions is often discussed
in the media, with current affairs programs
suggesting that the law favours criminals, and that
any action taken to defend the home can result in
the person being charged with a crime. While this
is sometimes true, these stories need to consider
that a person charged with a crime in this manner
must prove that the defence was legitimate.

CHECK THIS OUT

To see the advice often given to people on how to
protect their home, examine the Home Security tips
on the Queensland Police Service website.

Intoxication

Section 28 of the Criminal Code 1899 (Qld) deals
with the excuse of intoxication. This section sets
out what must be proven in a court of law in order
for a person to use the defence. The first important
point is that this defence cannot be relied upon
if the individual relying upon it has voluntarily
consumed the drugs or alcohol that caused the
intoxication.

intoxication the state of impairment caused by the
consumption of alcohol or drugs

This is an important issue, as many people have
argued that intoxication should never be an excuse.
However, in a society in which the spiking of drinks
is becoming more common, this defence does have
relevance if the person who has been affected did
not choose to ingest the offending substance. There
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are some very important limits to this defence,
though. Even if intoxication was accidental, the
accused will be afforded the insanity defence only.

As with the other defences, an accused using
intoxication as a defence must admit that they
committed the act of which they are accused. If
successful, intoxication will act as a full defence
to criminal liability, as at the time of the act being
committed the person was unable to determine
right from wrong. This means that the accused will
not be convicted of the crime they are accused of
committing.

1 Research and then list the facts of \
a situation in which a crime occurs

that give rise to the defence of
intoxication. (S, C)

Go on to research and then list
the facts of a situation in which a
crime occurs and intoxication is
involved but does not give rise to
the defence. Explain the difference
between the two situations. (S, C)

RESEARCH 3.5

3 Explain why the legislature has
distinguished voluntary intoxication
from involuntary intoxication. Do you
agree with such a distinction? (C, E))

Figure 3.14 When using intoxication as a defence, the accused

must admit that they committed the act of which they are accused.
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Insanity

Insanity as a defence is recorded in section 27 of
the Criminal Code 1899 (Qld), which states that a
person is not criminally responsible at the time of
an offence if they are in a state of mental disease
or natural mental infirmity. The condition does not
have to be present at birth, but can be due to any
number of mental disorders.

insanity state of mental disease or natural mental infirmity

If this defence is to be used by the accused, there
will be a number of expert witnesses called upon in
court to prove or disprove the first element of this
defence: that there is indeed some form of mental
illness. The second element that must be proven is
that, at the time of the crime, the person did not
know that what they were doing was wrong. Thus,
if a person suffers from a mental illness but still
knows that killing is wrong, they will not be able to
use the defence.

This is often the hardest element to prove, as it is
difficult to evaluate the state of mind of the person
at the time of the crime — particularly given that the
evaluation is done at a later date. The more time that
elapses before the person is found and evaluated,
the more difficult an accurate assessment is.

The case of Hawkins v The Queen (1994) 179
CLR 500 states that the key element for the jury to
consider is the state of the criminal at the time of
the crime. To do this, evidence must be considered
regarding the person’s personality and background,
including evidence of a mental disease or disorder.

An accused who successfully pleads the defence
of insanity is likely to be detained in a psychiatric
facility or come under a mental health order with
strict supervision.

Diminished responsibility

Section 304 of the Criminal Code 1899 (QId)
establishes the excuse of diminished responsibility
where unlawful killing is involved. This section states

diminished responsibility a defence that is used when an
accused does not fully understand what they have done

that at the time of the crime, the person must be of
abnormal mind and that this abnormality prevents
the person from being able to understand that what
they are doing is wrong and they cannot control
their actions. If this can be proven, a person will be
found guilty of manslaughter and not murder.

Diminished responsibility in this sense acts
as a partial defence, as it reduces the conviction
to manslaughter. As with insanity, to prove this
defence a court will rely on expert testimony to
support the claim by the accused. The experts will
help prove the elements that the court considers,
namely that:

e there was an unlawful killing that the accused
acknowledges

e at the time of the killing, the person was of
abnormal mind

* they did not know that what they were doing
was wrong, and

* they were unable to control their actions.

Diminished responsibility can be difficult to prove,
as one of the most difficult issues with which courts
and juries deal is that those using this defence will
often claim that their faculties were temporarily
diminished.

Extraordinary emergency

Extraordinary emergency is a defence covered
by section 25 of the Criminal Code 1899 (QId).
According to section 25, a person cannot be held
criminally responsible for an act or omission done
or made under such circumstances of sudden or
extraordinary emergency that an ordinary person
possessing ordinary powers of self-control could
not reasonably be expected to act otherwise. In a
criminal case, this definition basically allows the
jury in a case to apply a ‘reasonable person’ test to
situations of sudden or extraordinary emergencies

CHECK THIS OUT

Visit the Murdoch University Electronic Journal of Law
website and read the article ‘Sleepwalking: Insanity
or automatism’ (vol. 4, 1996) about sleepwalking and

the defence of insanity. /
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Beyond reasonable doubt

UNIT 1

to see whether the accused acted in the same
way as any other ordinary person would have.
If the circumstances do equate to a sudden or
extraordinary emergency, and the accused acted as
any reasonable person would have, then they will
not be found guilty of the crime.

1 Why do you think that \
extraordinary emergency can only
be used as a defence if other
defences are not applicable? (C)

2 Describe any situations that
may give rise to a defence of
extraordinary emergency arising. (C)

o
®
—
e
=
Ll
o

3 Evaluate the use and success of
the insanity defence in Queensland.
Explain why some lawyers might
recommend against using this
defence. (S, A, E)

J

Duress

Duress is found in section 31 of the Criminal Code
1899 (QId). This defence is available in criminal
law when a person, through some form of threat,
is forced to be involved in a crime in which they
otherwise would not willingly participate.

The Criminal Code 1899 (QId) states that this
defence will not extend to the crime of murder.

Figure 3.15 The defence of accident must prove that the ordinary person would not
have been reasonably able to foresee the eventual outcome of the behaviours resulting in

a criminal situation.

’
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duress an act carried out because of a threat to you or a
loved one

Accident

A genuine accident, as detailed under section 23 of
the Criminal Code 1899 (QIld), will ensure that an
accused person will not be found guilty as there
is no motive or intent — an element necessary for
most crimes. Another essential element that must
be proven if a person relies on this excuse is that
the ordinary person would not reasonably have
been able to foresee the eventual outcome.

Ignorance of the law — bona
fide claim of right

Ignorance of the law is not usually a defence against
a criminal charge. However, according to section
22 of the Criminal Code 1899 (Qld), a person is
not criminally responsible for an offence relating to
property if the person believed they had an honest
claim of right to that property and they had no
intent to defraud the rightful owner of the property.

Intention — motive

According to section 23 of the Criminal Code 1899
(Qld), a person is not criminally responsible for an
act or omission that occurs independently of the
exercising of the person’s will. An
example of the use of this excuse
is if a person commits an offence
while sleepwalking, or while
they are affected by a temporary
condition over which they have
no physical control, such as

concussion.

Mistake of fact

According to section 24 of the
Criminal Code 1899 (Qld), a person
who does or omits to do an act under
an honest, reasonable but mistaken
belief in the existence of any state of

things is not criminally responsible
=
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for the act. They are, however, responsible for the act
if, even if their mistaken belief was true, they would
still have been committing a criminal act.

Immature age

According to section 29 of the Criminal Code 1899
(Qld), a person who is younger than 10 years of age
cannot be held criminally responsible for any act or
omission. This section of the Act also states that a
person under the age of 14 years is not criminally
responsible for any act or omission unless, at the time
of committing the act or making the omission, they
had the capacity to know that they ought not to make
the act or omission. Therefore, a child under the age
of 10 cannot be charged with a criminal offence. A
child under 14 can be charged with a criminal offence;
however, the prosecution must prove that the child
knew that what they were doing was wrong.

1 Describe the main factors \
necessary for a successful duress
defence. (C)

2 Isignorance of the law ever a legal
excuse? Explain why. (C)

3 Provide an example of when
mistake of fact could be used as a
defence in criminal law. (C) )
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Alibi

A commonly used term, and a plea that may be
made in a criminal trial, is a claim made by a person
that they have an alibi. The Queensland Supreme
and District Courts Bench Book, in Chapter 40,
offers this description of ‘alibi’ (Criminal Code 1899
(QId) s 590A):

The defence is that the defendant was not at
the place of the crime when it was allegedly
committed but was instead somewhere else.
As it is for the prosecution to prove the guilt
of the defendant, it is for the prosecution to
prove, beyond a reasonable doubt, that the
defendant was present at the time and place
when the offence was committed.

ISBN 978-1-108-46950-0
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Figure 3.16 No child under the age of 10 years can be guilty of
an offence.

Sections 590A(1) and (2) of the Criminal Code 1899
(QIld) set out strict rules concerning notice that a
defendant must follow if they intend to introduce
evidence or call someone to give evidence in
support of an alibi. Notice has to be given within
the prescribed period.

Research each of the following cases \
and identify what defence was claimed
by the defendant. Was the claim suc-
cessful? Do you agree with the applica-
tion of the defence in each case?

1 Rv Cox [2016] QCA 165

2 Rv Sebo; ex parte A-G (Qld) [2007]
QCA 426

3 Rv Huni [2014] QCA 324
4 R v Murray [2018] QCA 057
5 R v Goode [2004] QCA 211

RESEARCH 3.6

S A E) )

1 Identify the first two requirements \
concerning the notice of alibi
(s 590A(6)). (C)

2 Describe what is meant by
‘prescribed period’ (s 590A(7)). (C)

=)
VE
™
—
—
=
L
o

J

Cambridge University Press

Photocopying is restricted under law and this material must not be transferred to another party.

sseoosd [eu} feui) € J91deyd € OIdoL



Beyond reasonable doubt

-
=
=z
)

Appeals

In Queensland, the Court of Appeal is a division of the
Supreme Court that hears all appeals from the Supreme
and District Courts, and many tribunals. An appeal is
an application to the courts when a party believes that
the judge or jury made the wrong decision, or the trial
wasn’t conducted according to the law.

The court does not hear entire cases or have
a jury. It deals only with the subject of the appeal
listening to the arguments by the opposing sides

appeal an application to the courts when a party believes
that the judge or jury made the wrong decision, or the trial
wasn’t conducted according to the law

A fair trial

Australians have a common law right to a fair trial
— or, as some have expressed it, if they are facing
trial, the right not to be tried unfairly. Article 14
of the International Covenant on Civil and Political
Rights 99 UNTS 1 provides guidelines for ensuring
that all persons are afforded due process and the
right to a fair trial.

fair trial a court hearing in which the procedures are fair to
both sides

due process the concept that the fair and equal treatment
of all persons can be ensured during trial through procedural
legal processes

In the criminal law, this right has traditionally
been upheld through the process of trials being
presided over by experienced judicial officers and
the development of rules related to the admissibility
of evidence. There are also some relevant statutory
provisions. The FEvidence Act 1977 (QId) and
the Police Powers and Responsibilities Act 2000
(Qld) have a bearing on matters of evidence and
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and decides whether an error of law was made or
some crucial fact was overlooked in the original
hearing. An appeal is not a retrial or a re-sentencing,
but rather the revisiting of a specific point from the
hearing. It is not a chance to show new evidence
as the appeals court will only consider the evidence
that was given at the original trial or sentence. In
criminal law, only a guilty verdict can be appealed.
A not guilty verdict is final.

In Queensland, the court comprises three or
five judges of the Supreme Court. Only the parties
involved in the trial are able to appeal, so the
defendant can appeal the guilty conviction or the
sentence and the Crown can appeal the sentence.

investigation of crime. For example, section 130
of the Evidence Act recognises unfairness to the
accused.

The foundation of a fair trial is that all persons
face an assumption before the courts that they are
equal. In a court hearing, fairness involves everyone
being treated equally and the proper application of
rules of evidence.

The right to due process begins at the start of any
action, well before any hearing. In criminal matters,
there are rules for questioning and the required
warning must be given. Children are afforded
additional rights and protections in these areas, to
ensure fairness — these rights are enshrined in Article
40 of the UN Convention on the Rights of the Child.

More recently, the High Court has been active
in considering procedures and remedies relating
to the investigation of crime and the trial process,
incorporating the right to a fair trial; and the
legality of the means of collecting evidence. The
High Court has recognised abuse of process (of the
court) and unfairness, including the right to legal
representation, as grounds to intervene. A usual

Cambridge University Press
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remedy is to grant a stay of proceedings — usually
temporarily — so the potential unfairness is able to be
remedied. The court, however, also recognises that
this is a discretionary power that involves balancing
the interests of the accused and the public interest
— the right to expect that an accused person will
be brought to trial (see Mason CJ in Jago v District
Court of NSW (1989) 168 CLR 23; 87 ALR 577 HCA).

The attributes of a fair trial, or natural justice,
mean that decision-making during the trial process
must be fair and reasonable. Natural justice, or
procedural fairness (these terms are often used
interchangeably; in criminal law, it is more often
referred to as procedural fairness), means that
during the criminal trial process the following
principles must be upheld:

* informing the accused of the case against them
or their interests

* giving the accused a right to be heard (the
‘hearing’ rule)

* no decision-makers or stakeholders having
a personal interest in the outcome (the rule
against ‘bias”)

e all decision-makers acting only on the basis of
logically probative evidence (the ‘no evidence’
rule).

natural justice rules of fair play originally developed in the
common law courts; rules and procedures to be followed by a
person or body with the power to settle disputes

procedural fairness a common law duty to act fairly in the
making of administrative decisions that affect a person’s
rights, interests and legitimate expectations; the right to due
process

These principles or rules are implemented through
due process and the presumption of innocence.
While procedural fairness or natural justice rights
are recognised as important in criminal law,
they also apply to civil law, particularly where
administrative decision-making is involved and
where there is the potential for an adverse outcome
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for an individual. Although not a criminal law case,
Case Study 3.1 over the page establishes important
principles relating to the place of natural justice
and procedural fairness in Australian law.

CHECK THIS OUT

Visit the Australian Government’s Smartraveller

website and investigate the information provided
for people travelling overseas if they are arrested
or imprisoned. Why is the Vienna Convention on
Consular Relations 596 UNTS 261 important for

Australian travellers? /

1 Explain how the principle of \
procedural fairness applies to
criminal law cases. (C)

2 Research the case of Crump v
Attorney-General and Minister for
Justice [2016] QSC 056.

a Consider and discuss whether
the applicant’s argument that he
was denied natural justice and
procedural fairness when the
Attorney-General didn’t refer his
matter to the Court of Appeal
is a valid argument, or whether
he was in fact afforded natural
justice.

=
E
™
=
—
=
L
o

b Create a letter to the editor to
explain your evaluation of the
case and whether you agree
or disagree with the judgment

delivered. (S, A, E, Cr) j
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CASE STUDY 3.1

Kioa v West (1985) 159 CLR 550
Facts

Mr and Mrs Kioa, from Tonga, entered Australia
on temporary entry permits in 1981. They had
changed their address without informing the
authorities when their permits expired. Mr Kioa
was arrested as a prohibited immigrant in 1988.
Mr and Mrs Kioa had a daughter prior to his arrest;
she was born in Australia, and therefore was an
Australian citizen.

In 1983, a delegate of the Minister for
Immigration and Ethnic Affairs decided that
the Kioas should be deported. The Kioas
unsuccessfully appealed the decision to
the Federal Court and the Full Federal Court. They
then appealed to the High Court.

Issues

The Kioas' principal argument was that the
decision-maker had failed to afford them
procedural fairness in not disclosing and allowing
an opportunity to respond to the adverse
allegations made in the departmental submission
that they were involved with people circumventing
immigration laws. The Federal Court upheld the
decision of the delegate under the Migration Act
7958 (Cth) dismissing the Kioas' appeal. The
decision was once again affirmed on appeal to the
Full Court of the Federal Court.

Law

Under the Migration Act 1958 (Cth), Mr and Mrs Kioa
were illegal immigrants and were to be deported.
Mr and Mrs Kioa appealed this decision under the
Administrative Decisions (Judicial Review) Act 1977
(Cth) in the Federal Court of Australia.

ISBN 978-1-108-46950-0
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Arguments

The Kioas argued that the delegate had wrongly

failed to take into account:

e the detrimental effect the decision may have on
their child; and

e the provisions of the International Covenant on
Civil and Political Rights and the Convention on
the Rights of the Child.

Decisions

The High Court was tasked first with determining
whether the rules of natural justice had to be
followed in the given situation and, if so, whether
they had been breached. The court held by a
majority of four to one that the rules of natural justice
applied to a decision under the Migration Act 1977
(Cth) to deport a prohibited immigrant. The court
distinguished previous cases that had come to the
opposite conclusion on the basis that these cases
had been superseded by legislative developments.

Reasons

The decision in Kioa radically increased the number
of decisions to which natural justice and procedural
fairness applied, so today the question is often not
whether procedural fairness should be afforded but
the extent to which it should be afforded. Mason J
said, ‘It is a fundamental rule of the common law
doctrine of natural justice expressed in traditional
terms that, generally speaking, when an order is made
which will deprive a person of some right or interest or
the legitimate expectation of a benefit, he is entitled to
know the case sought to be made against him and to
be given an opportunity of replying to it.” This same
principle also extends to criminal law appeals on the
grounds of procedural fairness.
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Can jury trials still be fair in the age of social media?

By Elizabeth Byrne, 20 May 2017

Jurors running their own criminal investigations using
the internet and social media are increasingly risking
Australians’ right to a fair trial, two senior legal minds
in Canberra have warned.

Overseas jurors have been jailed for consulting the
internet during trials and while nothing that severe has
happened yet in Australia, there have been close calls.

A Queensland murder trial was aborted in 2014
after a juror researched the case on Facebook and
admitted it to another juror. And last year in Western
Australia, a juror was dismissed after posting on
Facebook about the case.

One of the ACT’s top defence barristers, James
Lawton, said while juror misconduct was nothing new
— an English jury in the 1990s consulted a Ouija board
to arrive at their decision — the internet age meant
jurors were finding it harder to switch off from the
outside world.

‘It’s probably a bigger problem than we actually
know about because I suspect a lot of it occurs but
doesn’t get discovered,” Mr Lawton said.

Jurors behaving badly

Juries are supposed to only consider the details
provided to them in court. Often aspects of the crime
and even the accused’s criminal history are deliberately
kept from the jury so as not to taint their opinions. But
Associate Professor of Law at the Australian National
University, Mark Nolan, said a quick internet search
could sometimes reveal all. “There is a real risk that the
deliberations of the jurors will include inadmissible
evidence or evidence that’s not really known to the
prosecution or the defence, Associate Professor

Nolan said. ‘That introduces inherent injustices and
illegalities.’

Do the crime, serve the time

Queensland, New South Wales and Victoria all have
laws targeting jurors who offend. Associate Professor
Nolan said the threat of punishment worked. ‘[That is
a] quite good deterrent, and what’s important is that
the direction is given to the jury at the start of the trial,
at the earliest possible opportunity,” he said.

Mr Lawton also suggested ways of curbing the
desire to check information online. ‘I think we need
to give juries a way of investigating, but put limits on
it he said. ‘Perhaps give them a data base in terms
of questions they might want to ask ... so they aren’t
tempted to go to Google or to go to their smartphone
during the trial.’

Mr Lawton said the internet age should also
prompt a rethink for jurisdictions like the ACT, where
juries are required for all sex offence and murder
trials. ‘They are the sort of trials where it’s very hard
to put emotions to one side and very hard to put initial
prejudice against the type of offence to one side,
Mr Lawton said. Mandatory jury trials are thought
to better meet community standards and save time
by avoiding the need for judges to produce lengthy
written reasons justifying their decision.

But Mr Lawton said sometimes it was important
to see how a decision was reached, particularly in
difficult cases. He suggested the ACT might be better
served by a model similar to that of NSW where
offenders could elect to have a judge alone trial, under
particular conditions.

entitled to a fair trial. (A, E)
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1 Create a list of all the technology devices you currently use. (C)

~N

2 Discuss the laws that surround the use of these devices. Are you aware of your legal rights
and responsibilities regarding technology use? (A)

3 Debate the idea that the rapid growth of technology could impact on the fundamental
foundation of our legal system: that a person is innocent until proven guilty, and that they are

J
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Barriers to justice

Along with the rights of procedural fairness or natural
justice, the right to access justice is fundamental to a
fair and inclusive society. Therefore, it is essential that
the criminal justice system implements procedures
and processes aimed to address disadvantage and
inequality. These disadvantages and inequalities
become barriers to justice for those involved,
and may stem from ethnicity, culture, capacity,
socioeconomic status or gender.

Certain groups can face difficulties in accessing
legal services during the criminal trial process,
including the following:

* Homeless people. The people in this group
have a range of urgent competing needs and often
cannot prioritise even significant legal issues.

* People of culturally and linguistically
diverse (CALD) backgrounds.
the people in this group need access to

Many of

translators to be able to access legal services.

The cultural competencies of police may also

pose difficulties for them. In addition, although

the international human rights framework
recognises that free access to an interpreter is
necessary for procedural fairness in some trials,
in Queensland there is no right to an interpreter
in either criminal or civil trials.

* People in rural, regional and remote areas.
People living outside major cities face a range of
barriers when accessing the legal system. These
include the limited number of solicitors available;
frequency of conflict of interest (with limited

number of legal firms in one location); additional

travelling and communication costs; and a heavy
reliance on communication technology (such as
email, internet and teleconferencing), which is
often inappropriate, unreliable or inaccessible.

Strait Islander
peoples. This group faces significant barriers

* Aboriginal and Torres

to accessing legal services, including distrust of
the legal system, a lack of cultural awareness of
mainstream services, language barriers, systemic
discrimination and a lack of understanding of
potential legal resolutions to an issue.

* Women. The greatest legal needs of women are
in the areas of family and civil law, as reflected
by Legal Aid Queensland figures which show
that women are less likely to have their legal aid
applications granted than men, at 70.99 per cent
compared with 81.38 per cent.

* Older people. The elderly may be dependent
on a family member, friend or carer to facilitate
access to a solicitor for matters such as wills or
powers of attorney, leaving them vulnerable
to abuse. Although legal services for seniors
have been established, they are limited and are
only able to assist clients who are capable of
providing instructions.

* People with disabilities or cognitive

impairment. This group may face a range of

barriers to accessing legal services, including but
not limited to physical access, limited access to

Auslan interpreters, a lack of understanding of the

legal aspects of their situation, communication

difficulties, reliance on others to access lawyers,
fear of retribution and discriminatory attitudes
towards people with a disability.

equitable outcomes. (Cr, A)

for all members of society. (C)
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of male applicants. (A, E)

each of these groups. (E)

1 Create a table to analyse the issues faced by each of the groups listed above. Consider \
the impact that barriers to justice have on their right to a fair trial, and to achieving just and

2 Explain why it is important for the legal system to ensure fair and equitable access to justice
3 Discuss why women'’s legal aid applications appear to be approved at a lower rate than those

Evaluate the implementation of due process and natural justice for these groups. (E)

Propose recommendations for the improvement of access to the criminal legal system for

6 Discuss the implications of recommendations (e.g. cost, access, timeframes). (E) j
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LEGAL AID

Figure 3.17 Legal Aid Queensland gives assistance to
disadvantaged Queenslanders by providing solicitors to act on
behalf of clients.

Legal representation

Every person charged with an offence should be
able to have legal representation — in other words,
they should be able to engage a lawyer to represent
them in court. However, not every person can
afford a lawyer, and this is dealt with in the Zegal
Aid Queensland Act 1997 (QId).

legal representation the legal work that a lawyer performs
on behalf of a client

This Act provides for the establishment
of Legal Aid Queensland, which gives legal
assistance to socially and financially disadvantaged
Queenslanders by providing Legal Aid solicitors
and, when necessary, solicitors from private firms

to act on behalf of clients. These private lawyers

receive a small sum of money for their services
from Legal Aid Queensland, but due to budget
constraints they do not receive the full fee they
would charge their full fee-paying clients.

Youth and child offenders

Children are not treated in the same way as
adults by the criminal justice system, as they are
considered to be more vulnerable. The Youth Justice
Act 1992 (QId) and the Children’s Court Act 1992
(Qld) are the two main laws that deal with juvenile
offenders in Queensland. A person under the age of
18 years in Queensland is considered a juvenile in
the eyes of the criminal law.

Schedule 1 of the Youth Justice Act 1992 (Qld)
states that children should only be detained as a
last resort and that if they do have to be detained,
they should only be held in a facility that is suitable
for children. Sentencing options are also different
for children than they are for adults. This is because
the courts, wherever possible and in accordance
with the principles of the Youth Justice Act 1992
(Qld), try to ensure that children are not detained
in custody unless they have an extensive criminal
history or have committed a very serious or very
violent offence. It is believed by many that if children
are not exposed to the harsher side of the criminal
justice system, such as detention centres, they are
less likely to enter into a cycle of reoffending.

Matters involving children are most often heard
by the Children’s Court, in which a magistrate hears
and decides the case. The Children’s Court is closed,
which means that the general public cannot enter
and view the proceedings. However, as with adults,
very serious offences such as murder must be heard
in the Supreme Court, which is an open court.

needed? (E)
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Explain the role of Legal Aid Queensland. (C)
2 |dentify the law enacted to establish Legal Aid Queensland. (C)

Evaluate whether such a scheme is necessary in Queensland. Why is it needed or not

~N
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Alternatives to a criminal trial:

The Drug Court

The Drug Legislation Amendment Act 2006 (Qld) was
passed to establish the Drug Court as a permanent
feature of the Queensland criminal justice system. Drug
courts were trialled in different parts of Queensland
from 2000 and the success of these programs led to
the court’s permanent introduction. A key intention
of the Drug Court is to keep offenders — particularly
first-time offenders — out of the prison system so that
they have a much higher chance of not reoffending.

Drug Court a Queensland Court that offers some drug-
dependent offenders intensive rehabilitation instead of prison

The Drug Court sentences selected people
who have pleaded guilty to certain drug offences
in Queensland. An offender can only choose to
appear before the Drug Court if they are over
the age of 18, have been charged with a drug
offence, have not been charged with any other
offences (such as sexual offences), have not been
imprisoned for a period exceeding 12 months, are
not currently in prison, are drug dependent and
intend to plead guilty to their offences. They must
also be a suitable candidate for intensive drug
rehabilitation.

SIDEBAR

Discuss the advantages and disadvantages of using the alternative processes for criminal matters. J

Queensland. (E)

RESEARCH 3.7

1 Research and explain the main aim of the Drug Court. (S, C) \

2 Evaluate whether the introduction of the Drug Court is helping to achieve justice in

3 Create a one-paragraph response to explain your findings and to make a decision on whether
or not the drug court is succeeding. (Consider the viewpoints of offenders as well as people
who are the victims of drug offenders.) (A, E, Cr)

J

Figure 3.18 Offenders in the Drug Court must meet a certain set of criteria in order to be sentenced within it.




Chapter review

Chapter summary

People have rights to natural justice before the law,
specifically to due process and a fair hearing.

A summary proceeding is when a case is heard and
decided in the Magistrates Court.

A committal hearing is when a magistrate considers
whether sufficient evidence exists to send the
accused to trial.

An indictment is prepared by the prosecution if the
magistrate decides there is enough evidence to
proceed to trial.

Bail is the procedure that allows the accused to
be released from police custody until they are due
to appear in court, and for the court to release a
person pending a further court appearance.

Short-response questions

1

Provide explanations to show your comprehension
of the following legal concepts, principles and
processes:

a the importance of natural justice, procedural
fairness and due process in the criminal trial
process

b what bail is and when it will not be granted

¢ two advantages and two disadvantages of the
jury system in Queensland

d the difference between majority and unanimous
verdicts

e the purpose of committal hearings. (C)

Describe the function/role of three court
personnel. (C)

Identify and explain the three types of
‘examinations’ witnesses may be required to
undergo during a court case. (C)

Explain why a jury should be a ‘cross-section of
the community’. (C)

Explain where appeals from the Magistrates Court
would be heard. (C)

ISBN 978-1-108-46950-0

A court process exists in Queensland that ensures
both the prosecution and the defence are given a
fair and equitable opportunity to present their case
to the judge and jury.

Legal Aid Queensland aims to provide legal
representation  to  socially and financially
disadvantaged Queenslanders.

The onus of proof in a criminal case rests with the
prosecution.

The standard of proof in a criminal trial in Queensland
is beyond reasonable doubt.

Strict liability offences are offences that do not allow
the use of a defence or excuse to escape conviction.

Defences and excuses are used as a partial defence
to either reduce the charge or as a complete
defence to acquit a charge

Extended-response
questions

1

Write an extended response of 400-600 words
that explains why the previous convictions of

an offender are withheld from the court until the
accused is being sentenced. Do you think this is
fair? Why or why not? (C, E, Cr)

The ‘presumption of innocence’ is a cornerstone
of our justice system. Research this statement and
then write a short essay response that explains
why this is the case. Make sure you give examples
of situations where, without the presumption of
innocence, a just and equitable outcome was not
achieved. (C, S, A, Cr)

Response-to-stimulus
question

Research the case of R v Dudley and Stephens (1884)

© Lippingwell et al. 2018

14 QBD 278. Create a short multimodal presentation
that details the facts of the case and what defence
would be used in Queensland if the same situation
happened today. (C, S, E, Cr)

Cambridge University Press
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CHAPTER 4

Punishment and sentencing

e — .

CHAPTER OBJECTIVES
By the end of this chapter, students should be able to:

e describe the range of sentencing options

e explain the principles that affect sentencing decisions in Part 2 of the Penalties and Sentences
Act 1992 (Qld),

e analyse the principles of sentencing as they apply to scenarios to predict an outcome

e evaluate, using legal criteria, the effectiveness of sentencing and punishment

e select legalinformation, analyse legal issues about criminal justice, and evaluate legal situations
involving punishments in Australian law and customary law; sentencing trends over time;
the rates of incarceration of the general population compared to the number of Aboriginal
and Torres Strait Islander peoples and other specific groups; reasons for the rate of criminal
reoffending by different groups within Australia; the appeals process where a sentence is not
considered to be appropriate

e analyse legal issues concerning the aim to reduce the rate of reoffending by determining the
nature and scope of the issue, and examining viewpoints and consequences

e using the analysis (above), evaluate this legal situation by presenting alternatives to propose
recommendations, and justifying using legal criteria and discussing implications

e create responses that communicate meaning to suit the intended purpose in paragraphs and
extended responses.

Legal Studies 2019 v1.1 General Senior Syllabus © Queensland Curriculum & Assessment Authority.

Key concepts/legal terminology you will encounter in this chapter

e concurrent sentencing e obiter dicta

e cumulative sentencing ® prevention

e custodial sentences e atio decidendi

e denunciation e recidivism

e deterrence e rehabilitation

e incarceration e restorative justice
e non-custodial sentences e retribution

ISBN 978-1-108-46950-0 © Lippingwell et al. 2018 Cambridge University Press
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RELEVANT LAW
IMPORTANT LEGISLATION

e Criminal Code Act 1899 (QId) e Penalties and Sentences Act 1992 (Qld)
e Criminal Code Act 1995 (Cth) e Youth Justice Act 1992 (Qld)

LEGAL ODDITY

From the beginning of European settlement until well into the twentieth century, capital
punishment (the death penalty) was practised in Australia. These executions were carried out in
public. Queensland was the first part of the British Commonwealth to abolish hanging in 1922.

ISBN 978-1-108-46950-0 © Lippingwell et al. 2018 Cambridge University Press
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The purpose of punishment

Following the trial process, if an offender pleads
guilty or is found guilty by the court, they must be
sentenced to punishment for their crime. Sentencing
is a complex process and the law in Queensland
that covers the general principles of sentencing of
offenders is the Penalties and Sentences Act 1992
(QId). This Act was introduced to give courts the
power to consistently sentence offenders with
sufficient and fair punishments. Section 9 sets
out five clear purposes why a court can impose a
penalty on an offender:

According to section 9 of the Act:

* punishment of the offender

* rehabilitation of the offender

* deterrence for the rest of the community

* denunciation for particularly unacceptable crimes
* protection of the community.

These five purposes form the basis for the theories of
punishment and are clearly reflected in the sentencing
guidelines in section 9 of the Penaities and Sentences
Act 1992 (QId). It is important to understand these
theories, as they go a considerable way towards
explaining the reasons for sentencing decisions.

The only purposes for which sentences may be imposed on an offender are:
(a) to punish the offender to an extent or in a way that is just in all the circumstances; or
(b) to provide conditions in the court’s order that the court considers will help the offender to be rehabilitated;

or

(c) to deter the offender or other persons from committing the same or a similar offence; or

(d) to make it clear that the community, acting through the court, denounces the sort of conduct in which the
offender was involved; or

(e) to protect the Queensland community from the offender.

Figure 4.1 Section 9 of Penalties and Sentences Act 1992 (Qld) outlines the purpose of sentences imposed on offenders.

Along with their role in investigating and prosecuting
criminal behaviour, the Queensland Police Service
is responsible for crime prevention in Queensland.
This means police work with the community,
government agencies and businesses to identify
and prevent the causes of crime and anti-social
behaviour. Strategies such as preventative detention,
as outlined in the Criminal Code Act 1995 (Cth),
may be used to prevent terrorism activity.

prevention the work of police, government agencies and
businesses to identify and prevent the causes of crime and
criminal behaviour

Alternatives to punishment

Alternatively, in some cases the victim of an offence
and the offender may participate actively together
in the resolution of matters arising from the crime.
This approach, known as conferencing, focuses
on the principles of restorative justice, and gives

ISBN 978-1-108-46950-0
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the offender a chance to take responsibility for
their actions and the impact they have had. These
sessions are often difficult for both parties, and
take place with the help of a facilitator. Restorative
justice conferencing for adults is available primarily
at the pre-sentencing stage.

conferencing an alternative to traditional sentencing,
involving the victim and offender coming together to enable
the offender to accept responsibility and address the impacts
of the offence

restorative justice a theory of criminal justice that
emphasises the rehabilitation of offenders through
reconciliation with victims and repairing the harm caused by
criminal behaviour

Where the offender is an Indigenous person, the
conference convenor must consider asking an elder
or respected member of the Indigenous community
to attend the conference. There is also the use of
specialist courts in Queensland, which provide

Cambridge University Press
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Figure 4.2 Traditional methods of crime punishment are no longer the immediate go-to of the legal system. There are other avenues for

law enforcement and the judiciary to take.

different approaches to sentencing Aboriginal and
Torres Strait Islander offenders. These specialised
sentencing courts aim to be inclusive and culturally
fitting, and utilise the principles of customary law
where appropriate.

This program is intended to divert defendants or
offenders from the criminal justice system and result
in less reoffending or recidivism. In Queensland,
police initially may divert young offenders from
the court system by referring them to conferencing,
or the court could choose to divert or order a
presentence conference or indefinite referral as a
method of dealing with a charge.

When used in relation to juvenile offenders, the
Youth Justice Services Practice Manual and Youth
Justice Conferencing Practice Manual, produced
in 2007, outline step-by-step processes for youth
justice staff across both program areas, documenting
best practice.

SIDEBAR

These manuals and cyclical reviews of the
process aim to ensure the following principles of
the Youth Justice Act 1992 (Qld) continue to be
reflected in youth justice practice:

e the community should be protected from
offences

* young people should be held accountable and
encouraged to accept responsibility for what
they have done

* consideration should be given to a child’s age,
maturity and, where appropriate, cultural and
religious beliefs and practices

e the youth justice system should uphold the
rights of children, keep them safe and promote
their physical and mental wellbeing.

Source: Queensland Government Youth Justice website.

currently in place.

Visit the Queensland Government’s Preventing Crime website and discuss the public prevention programs that are

SIDEBAR

Discuss the principles of the Youth Justice Act 1992 (Qld) and how the use of conferencing contributes to just and
equitable outcomes for criminal situations involving juvenile offenders.

ISBN 978-1-108-46950-0
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During conferencing, offenders — whether adult or
juvenile — are held accountable for their behaviour
to the person(s) harmed by their actions. This
process provides the victim(s) with an opportunity
for healing and reintegration with their community,
or with family (when a defendant or offender is a
family member), as well as an opportunity to be
involved in the criminal justice process.

In Queensland, there are no limitations
regarding the types of offences that can be referred,
so conferences can deal with a range of offences,
such as shop stealing, break and enter, unlawful
use of a motor vehicle, wilful damage, arson and
assault. However, the program for adult offenders
is targeted primarily at those with limited or no
criminal history, and it is used predominantly in
relation to less serious offences, such as property-
related offences and minor assaults.

Mediation may be convened for more serious
offences if it would benefit the complainant or victim.

Defendants must acknowledge responsibility for
their actions in order to be able to participate. The
program is based on restorative justice principles
and uses a victim—offender conferencing model.

The Australian Institute of Criminology (AIC)
reports that approximately 300 conferences are
conducted in Queensland each year. This report
(Report 127) also studied the impact of the
conference experience on reoffending, among a
sample of 25 young offenders who participated
in conferences in Southeast Queensland between
2004 and 2000, the study found that reoffending
was less likely for those young offenders who
saw the conference as a positive experience after
hearing the victim’s story and realising the impact
of their actions (Hayes, McGee & Cerruto 2011).

Australian Institute of Criminology (AIC) Australia’s
pre-eminent national crime and criminal justice research
agency

Table 4.1 The various restorative justice conferencing options that are currently available for both youth and adult offenders

across Australia

_ Youth conferencing | Adult conferencing | Victim—offender mediation | Circle sentencing
v v v v

New South Wales
Victoria
Queensland
South Australia
Western Australia
Northern Territory

Tasmania

SRR R

Australian Capital Territory

Source: Australian Institute of Criminology.

S5 N N RN N
<

recidivism in Queensland. (A, E)

v
<
—
—
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o
o

Describe the concept of restorative justice. (C) \
Explain why restorative justice helps to reduce the impact on the court system. (C)

Discuss why restorative justice has proven to be successful in preventing and deterring

J

ISBN 978-1-108-46950-0

© Lippingwell et al. 2018

Cambridge University Press

Photocopying is restricted under law and this material must not be transferred to another party.



Theories of punishment

Theories of punishment include the following:

e Retribution. The idea behind retribution, or
just and appropriate punishment, is sometimes
described as a form of payback against the
offender — a version of ‘an eye for an eye’ belief.

* Deterrence. This theory is based on the premise
that a penalty of appropriate severity sends
a message that will deter the offender from
reoffending and deter others from committing
a crime. The efficacy of deterrence is often
strongly debated.

* Rehabilitation. This theory is often criticised
as being weak, but it is based on the idea that
it is better to assist an offender with positive
experiences (such as assistance with education,
a job or counselling) that will lessen the ‘need’ to
offend than to consign the offender to penalties
that push them further into the criminal justice
system, and thus into a long-term criminal
identity. The theory recognises the role of family
and other support networks. Sentences based
on this theory are usually community based.

* Denunciation. The idea is that publicly
condemning an offender’s action/s may work as
a deterrent for the offender or for others in the
community.

Figure 4.3 Counselling can be an important part of rehabilitation, especially for young offenders.

8-1-108-46950-0
pying is restricted u

* Community protection. This theory focuses
on implementing sentences that intend to
protect the community from the offender and/
or their action/s.

Principles affecting
punishment

Courts will often be required by the Penalties and
Sentences Act 1992 (Qld) to have regard to the
character of the offender when considering the
sentence. According to section 11 of the Act, when
considering the character of the offender, the court
must have regard to the number, seriousness, date,
relevance and nature of any previous convictions
of the offender, and to any significant contributions
made to the community by the offender along with
any other relevant factors.

The judge will also hear any relevant factors from
both prosecution and defence that should be taken into
account when determining appropriate sentencing.
The principles that affect sentencing decisions are
covered in Part 2 of the Penalties and Sentences Act
1992 (Qld) and include the following elements:

* Nature and gravity of the offence. The
offender’s intention/s when committing the
offence and how they went about the act
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of offending are considered by the court in
determining the nature and the gravity of the
offence and the consequences of the offender’s
action. Actions that increase the nature and gravity
of the offence may include the use of weapons, a
breach of trust, alcohol and drug addiction.
Relevance of prior convictions. Any previous
convictions of the accused may now be made
known. Until this point, it is not appropriate for
the jury to be made aware of the defendant’s past
criminal history (known as ‘antecedents’), as those
crimes have already been dealt with and the jury
may have their decision about the present case
influenced unduly. However, previous convictions
are relevant in sentencing. If the offender has
a long criminal history, the judge may find it
appropriate to sentence the offender to a harsher
punishment than would be the case if the offender
had no previous criminal convictions.
Mitigating/aggravating circumstances.
Aggravating factors are those factors that increase
the seriousness of the offence or the offender’s
culpability — for example, the use of violence
during an offence. Mitigating factors reduce
the seriousness of the offence or the offender’s

Visit the Sentencing Council of \
Queensland website to see the report
on sentencing practices regarding the
homicide of children.

1 Analyse the penalties imposed
on sentence for offences arising
from the death of a child. Do the
sentences for these offences
adequately reflect the vulnerabilities
of the victims? (A)

\E
<
T
)
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<C
LL]
W
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2 Explain the trends that occur in such
sentencing — for example, the nature
of the criminal culpability that forms
the basis of a manslaughter charge,
which may affect any sentence

imposed. (A, C, E) J
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culpability — for example, an early guilty plea
is often considered a mitigating factor during
sentencing.

Victim impact statements. The interests of
victims must also be considered during
sentencing. A victim will generally be able to
present a statement at the sentencing of the
offender. The sentencing court must take into
account the harm or impact of the offender’s
action/s on the victim/s.

Current sentencing practices. The courts must
consider current sentencing practices, which
assists in promoting consistency in sentencing.
This means they take into account approaches
currently adopted by sentencing judges when
sentencing for particular offences. When
sentencing, the sentencing practices considered
are those current at the time of sentencing, not
those that existed at the time an offence was
committed. These practices are informed by
statistics, reports and findings of key stakeholders.
For example, in Queensland the Sentencing
Advisory Council provides independent research
and advice, seeks public views and promotes

community understanding of sentencing matters.
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Decisions of judges

A jury can only decide whether an offender is guilty. A
judge or magistrate decides the appropriate sentence.
Judges need to provide reasons for the decision at
which they arrive regarding an appropriate sentence.
These decisions can sometimes be very long and
wordy, and are included in the transcripts of cases
and court proceedings.

There are two parts that make up the judge’s
decision. The main principle is referred to as the
ratio decidendi, which means the reason for the
decision. The obiter dicta of the case (meaning
‘something said by the way’) refers to all the
other remarks of the judge in a case that are not
necessarily critical to the decision, and not binding
on other cases.

ratio decidendi literally means ‘reason for decision’; it is
confined to the reasoning of the judge that is essential to the
decision in the case and becomes the binding precedent

obiter dicta literally means ‘something said by the

way’ — words used by a judge in a case that are not critical
to the decision and therefore do not form part of a binding
precedent

As discussed in Chapter 1, common law or judge-
made law is based on judges making decisions
about issues that arise in court. In determining
these issues, certain rules need to be followed.

These ‘rules’ form the doctrine of precedent. The
doctrine of precedent is when a legal principle
from one case is used to decide the same issue
that might arise in a later case. This is an important
principle used by our courts because it ensures that
consistent decisions are made and that society sees
that the law has been applied fairly.

e Lower courts are bound by the decisions of
higher courts in the hierarchy. This is referred to
as ‘binding precedent’.

* Courts within Queensland’s jurisdiction are not
bound by decisions made in other state courts.
However, all courts are bound by decisions made
in the High Court of Australia. A Queensland
court may take note of and be assisted by a
decision from a court in another state.

e If a case is similar to an earlier case that has
established a precedent, but the court has
found there are some factors that make the two
cases significantly different, then the court is
not bound to follow the decision of the higher
court. When this occurs, the case is said to have
been ‘distinguished’.

* Decisions from overseas courts are not binding
on Australian courts. However, in some

circumstances Australian courts have looked at

overseas decisions to help make their decision.

This is referred to as ‘persuasive authority’.

Figure 4.4 The decisions of judges can influence cases that follow them to ensure like cases are treated alike.
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Sentencing options

While the general principles of sentencing of
offenders are covered in the Penalties and Sentences
Act 1992 (Qld), the Criminal Code 1899 (Qld)
prescribes the maximum sentences available for
offences. The sentencing options reflect the nature
and scope of the crime and the consideration of
the principles that affect sentencing. The options
available to judges when sentencing an offender
include custodial and non-custodial sentences or
special orders.

If an offender is convicted of committing more
than one offence, they are sentenced separately for
each offence. After each sentence is delivered, the
court may order that the sentences be served at
the same time, known as concurrent sentencing,
or that each subsequent sentence is served after
the first sentence has been served, known as
cumulative sentencing.

Section 155 of the Penalties and Sentences Act
1992 (QId) states that unless otherwise ordered,
sentences are served concurrently. This means that
the length of time to be served would be equal
to the length of the longest sentence imposed.
However, cumulative sentences must be ordered
when the offender has committed a serious violent
offence, and that offence was committed while
serving a term of imprisonment, on parole, on leave
of absence from prison or at large after escaping
from custody.

custodial sentence punishment that involves serving time
in a closed facility — for example, a prison or high-security
psychiatric facility

non-custodial sentence punishment that does not include
time in prison

special order punishment ordered by a specialist court like
the Drug Court in place of time in prison

concurrent sentencing where more than one sentence can
be served at the same time

cumulative sentencing where a subsequent sentence is
served after the first sentence has been completed

ISBN 978-1-108-46950-0
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Non-custodial sentences

Release with no record of
conviction

The least serious punishment available to Queensland
courts is to release the offender with no record of
conviction. To do this, section 12 of the Penaities and
Sentences Act 1992 (QId) instructs the court to have
regard to a number of relevant factors, including:

* the offender’s character, age, health and mental
condition

* the nature of the offence

e the circumstances (if any) under which the
offence was committed that make the offence
less serious than what it would be if it had been
committed under other circumstances

* the impact that recording a conviction will have
on the offender’s economic or social wellbeing
and chances of finding employment.

Fines

Section 45 of the Penalties and Sentences Act
1992 (QId) states that an offender may be fined as
punishment. The size of the fine will depend on
the offence committed and the maximum penalty
available according to relevant legislation — such as
the Drugs Misuse Act 1986 (Qld) for drug offences.
When imposing a fine on the offender, according
to section 48 of the Act, the court must consider the
financial circumstances of the offender as well as
the nature of the burden that payment of the fine
will impose on the offender. The court can allow
any fines imposed to be paid by the offender in
instalments rather than in one lump sum to ease the
financial burden.

Fine option orders

Section 55 of the Penalties and Sentences Act 1992
(Qld) allows an offender who has been punished
with a fine to make an application to the court for
a fine option order. If the offender’s application is
successful, it means that they will have to perform

Cambridge University Press
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State Debt

Recovery Office Penalty Notice

10 8001-Quallty Certiied The Fines Division of OSR
ABN. 7T 456 270 A%
Issue Date: 21 MAY 2007

- o g e g Penalty Notice No: | i |
= G it P s A e
= @ ol Amount Due: r $77.00 |
E o 5 i
=
= Date Due: 18 JUN 2007
= Or Next Working Day

Enquiries 1300 138 118

‘Vehicle:

This vehicle was detected at the above location by an approved speed measuring device and recorded by an approved camera recording device

device (within the meaning of the Road Transport (Safety & Traffic Management) Act 1999) travelling in a(n) Westerly direction at a speed of

55KPH in a 40KPH speed zone. The approved devices were operated by the Roads & Traffic Authority.

The Roads & Traffic Authority has identified you as the person responsible for the vehicle at the time of the offence.

If you were not the person responsible for the vehicle at the time of the offence, do not pay this notice. Payment will result in 3 demerit points

being recorded on your driving record.

Should this notice not be finalised by the due date, further enforcement action may be taken, This will result in additional costs being added to the

penalty.

YOUR OPTIONS ARE (choose only one option and RESPOND BEFORE THE DUE DATE shown above):

®m |f you were not the person responsible for the vehicle at the time of the offence, you must provide details of the person responsible by
completing the Statutory Declaration provided. FAILURE TO PROVIDE THIS INFORMATION BY THE DUE DATE SHOWN ON THE NOTICE
IS AN OFFENCE. FAILURE TO NOMINATE CAN RESULT IN AN ADDITIONAL PENALTY.

= If you sold the vehicle prior to the offence date, you should supply the new registered operator’s details on the Statutory Declaration provided.
You should also notify the Roads & Traffic Authority or the registration authority in your State of the date and to whom you sold the vehicle.

Payment should not be sent, as a new Penalty Notice will be issued to the person named in the Statutory Declaration.

= Pay the penalty in full using one of the methods listed below. Part payment will not be accepted. If mailing your payment, the payment slip must
be attached.

® If you wish to haye the matter dealt with at Court, you should complete the Court Election provided.
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Payment Options Penalty Notice No: | |
SAr0.NSW.QOV. Mastercard or Visa.

u weww.sdro.nsw.gov.au to pay by of Amount Due: [ |

= 1300 130 112 to pay by Mastercard or Visa. - Date Due: 18 JUN 2007

(aa3) Please quote Penakty Notice Number: a3 Or Next Working Day

E Post this payment slip with cheque made payable 1o the
State Debt Recovery Office, PO Box 4444 Parramatia, 2124.
Please write the Penalty Notice Number on the reverse of the
cheque or money order.

Figure 4.5 Fines are the most common punishment option.
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a prescribed amount of community service rather
than paying the fine. Courts are instructed by
section 58(1) to allow a fine option order to be
granted when the offender cannot afford to pay
the fine or where, if they did pay the fine, the
offender and their family would suffer economic
hardship. This order will only be granted if the
court considers the offender a suitable candidate to
perform community service.

Good behaviour bonds

Good behaviour bonds in Queensland can be
issued under sections 19, 24, 30, 31 and 32 of the
Penalties and Sentences Act 1992 (Qld), depending
on the offence committed. A good behaviour
bond allows the release of an offender into the
community under strict conditions. These bonds
are usually referred to as a recognisance, and are a
promise that the offender will not break the law for
a set period. These conditions may include a surety
(guarantee or amount of money).

Probation

Section 90 of the Penalties and Sentences Act 1992
(QId) states that the court may make a probation
order against an offender. When an offender
receives a probation order, they are released
into the community under the supervision of an
authorised officer for the period stated in the order.
If the offender commits another offence while on
probation, or breaches the order in some other
way, they will be required to reappear in court
and may be imprisoned. While on probation, the
offender must report to the authorised officer
assigned to them and take part in counselling and
other assigned programs that are appropriate to
their offence. A probation order can be an order
between six months and three years (with or
without recording a conviction) where the offender
is allowed to remain in the community with
monitoring and supervision.

Community service orders

Section 100 of the Penalties and Sentences Act 1992
(QId) allows the court to make a community service
order, which requires the offender to perform unpaid
community service for a number of hours specified

ISBN 978-1-108-46950-0
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by the court. As with good behaviour and probation
orders, the offender must not commit another offence
while serving the community service order or they
may end up having to serve a term of imprisonment.
Generally, offenders are given one year to perform
the set number of community service hours. Some
community service orders also require the offender
to make restitution or pay compensation to their
victim. An example of making restitution may be
that the offender returns stolen property to the
victim. Compensation may be money to pay for
personal injury as a result of the offence committed.

Custodial sentences

The court may sentence an offender to time in prison,
referred to as a custodial sentencing order. Under
Queensland legislation, however, sentencing an
offender to imprisonment should only be imposed
as a last resort. The length of time in prison depends
on the offence, legislation, the particulars of the
case and judicial discretion. The principles affecting
custodial sentences are governed by parliament
through legislation with regard to the following:

* Maximum sentences. A maximum sentence
is the highest penalty that can be imposed on
a person convicted of a particular offence. In
Queensland, a life sentence is generally the
highest maximum penalty available to a court,
and precedents inform the courts that maximum
penalties should be reserved for the worst
category of offences.

* Life
Queensland legislation carry a life sentence as a

sentences. Various offences under
maximum penalty. For example, adults convicted
of murder or repeat child sex offences must be
sentenced to life imprisonment or an indefinite
sentence. The actual time spent in prison for a
life sentence depends on any minimum non-
parole period established by legislation, judicial
discretion to increase the minimum non-
parole period and subsequent decisions by
the Queensland Parole Board. The Corrective
Services Act 2006 (QIld) establishes the following

minimum non-parole periods:

— 30 years for murder of more than one person
or by an offender with a previous murder
conviction
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Figure 4.6 Custodial sentences are used as a final resort.

— 25 years for murder of a police officer

— 20 years for murder other than listed above
or sentenced for a repeat serious child sex
offence

— 15 years for any other life sentence imposed
for another offence, such as rape.

* Indefinite sentences. Section 163 of the
Penalties and Sentences Act 1992 (Qld) enables

a court to impose an indefinite sentence instead
of a fixed term for certain offences when an
offender is considered a serious danger to the
community. In these cases, the judge must
specify the term of imprisonment that would
have been imposed on the offender if they had
not handed down an indefinite sentence.

such offences? (A, E)

REVIEW 4.2

Explain the difference between life imprisonment and an indefinite sentence. (C)

2 Discuss the non-parole periods outlined in the Corrective Services Act 2006 (Qld). Are these
adequate for life imprisonment? Do they reflect a just and equitable sentence for the victims of

3 Describe an offence where an indefinite sentence would be considered a more appropriate
sentencing option than a life sentence. (C)

4 Discuss why Queensland legislation outlines the maximum penalties for sentencing offenders
in Queensland and not minimum sentences. (A) J
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Beyond reasonable doubt
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Intensive correction orders

Section 111 of the Penalties and Sentences Act
7992 (QId) allows the court to order an intensive
correction order if a conviction has been recorded.
An intensive correction order is essentially a prison
term that is served in the community. Intensive
correction orders can require an offender to spend
up to seven days in a community institution,
such as a drug or alcohol detoxification centre.
If an offender fails to comply with the terms of
an intensive correction order, or commits another
offence while serving the order, they can end up
in prison.

Imprisonment

Sections 9(2)(1)) and (i) of the Penalties and
Sentences Act 1992 (QId) state that a ‘sentence of
imprisonment should only be imposed as a last
resort an