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Glossary of directive terms

Account: Account for; state reasons for, report on. Give an
account of: narrate a series of events or transactions

Analyse: Identify components and the relationship between
them; draw out and relate implications

Apply: Use, utilise, employ in a particular situation
Appreciate: Make a judgement about the value of

Assess: Make a judgement of value, quality, outcomes, results
or size

Calculate: Ascertain/determine from given facts, figures
or information

Clarify: Make clear or plain

Classify: Arrange or include in classes/categories
Compare: Show how things are similar or different
Construct: Make; build; put together items or arguments
Contrast: Show how things are different or opposite

Critically (analyses/evaluate): Add a degree or level of accuracy
depth, knowledge and understanding, logic, questioning,
reflection and quality to (analysis/evaluation)

Deduce: Draw conclusions

Define: State meaning and identify essential qualities
Demonstrate: Show by example

Describe: Provide characteristics and features

Discuss: Identify issues and provide points for and/or against

Distinguish: Recognise or note/indicate as being distinct or
different from; to note differences between

LAW

Evaluate: Make a judgement based on criteria; determine the
value of

Examine: Inquire into

Explain: Relate cause and effect; make the relationships
between things evident; provide why and/or how

Extract: Choose relevant and/or appropriate details
Extrapolate: Infer from what is known

Identify: Recognise and name

Interpret: Draw meaning from

Investigate: Plan, inquire into and draw conclusions about
Justify: Support an argument or conclusion

Outline: Sketch in general terms; indicate the main
features of

Predict: Suggest what may happen based on available
information

Propose: Put forward (for example a point of view, idea,
argument, suggestion) for consideration or action

Recall: Present remembered ideas, facts or experiences
Recommend: Provide reasons in favour

Recount: Retell a series of events

Summarise: Express, concisely, the relevant detalils

Synthesise: Putting together various elements to make
a whole
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Legal Studies Preliminary Third Edition is the first of a two-book series

developed for the revised NSW Legal Studies syllabus (2010 implementation).

This new edition has been thoroughly rewritten and updated.

Student Book

This student-friendly book has been designed to engage
and motivate students. It provides a framework that
will help students to develop a deep understanding and
knowledge about the relevant areas of law studied.

Key features

e Rich and up-to-date material and numerous case
references add interest and relevance to the content.

Chapter opening pages provide a list of relevant
outcomes and summaries of case law and
legislation.

Points to Ponder help students to consider a range
of issues more deeply and act as a source of class
discussion.

Law in Action and Review boxes allow students
to demonstrate their understanding of chapter
content, as well as linking to contemporary events.
Associated activities provide consolidation and
extension opportunities.

Chapter summaries and a range of HSC exam-style
multiple-choice and short-answer questions offer
opportunities for review.
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Exam Café CD

The Legal Studies Preliminary Exam Café CD contains

a PDF of the printed book. The CD also includes:

¢ Daily study planner
e Ready-for-it check list

e Glossary terms

® Preparing for exams

Handling exam questions.

/‘ ] Y.

Pearson Places

Visit Pearson Places to access educational content, o0

download material and connect with students, educators

and professionals from around Australia. Places
The Legal Studies Preliminary Third Edition page

includes:

e Teacher Lounge—one location for teacher support www.pearsonplaces.com.au

material

Exam Café Online—the online destination for
senior students to practise, revise and study for
exams. Available online are:

— DPractise exams with sample answers
— Examiners’ tips

— Daily study planner

— DPreparing for exams

- Handling exam questions

— Ready-for-it checklist.

Chapters 20-33 are also available in the Teacher lounge at Pearson Places.
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Succeeding in Legal Studies

The law is always changing and updating as society changes,
and people’s views and values modify. It is very important
that you, as a student of the law, always try to ensure that
you are aware of the changes taking place, the debates being
held about areas of the law and the pressures being placed
on the law by various groups who may want to change the
law or indeed stop changes being made.

For example, in recent years there has been much
debate about same-sex marriages, euthanasia, the extent
to which anti-terror laws affect fundamental human rights
and the legality of conflict. All these debates are complex
and represent changing values in our society.

Researching the law

Many of your assessment tasks at school are likely to
require you to conduct research into the law. There are
many useful sources of information on the law. These
include traditional sources of information such as books,
legal journals and newspapers. The Internet is also an
excellent source of information.

Regardless of the sources you use, it important to look
for information that is accurate and up to date. A book on
international affairs written in 1998 it is not going to be
very informative about the issues of today? Think about
all the changes that have taken place and events that have
occurred in international affairs since then: September 11,
the “War on Terror’, the Bali bombings etc.

Newspapers are a great source of contemporary
information about the law. They also give you a good idea
of the debates and controversies that surround different
areas of the law. Most newspapers have websites and
many libraries also have access to digital databases of past
newspapers. These are excellent sources of information.

Using the Internet

The Internet provides a wealth of information about the

law. However, it can also be a very unreliable source of

information. For this reason it is important to consider the

following:

e The anthority of the site. You need to establish whether
the site was written by someone with a legitimate
knowledge or expertise in the subject.

- Does the author of the site give their name,
qualifications and contact details?

- Is the site from a reputable source? For example, a
site from a university, government etc. is likely to be
more reliable than a blog site.

e The purpose of the site. This relates to why the site was
actually made. It is important to consider whether the
site actually matches what you need and whether it
can be trusted for its accuracy. Some things to consider
include:

Xii Legal Studies Preliminary Third Edition

- What type of site is it? All sites come with a
domain name, which gives you an indication of
who wrote the site and its purpose, for example
commercial sites (.com), educational sites (.edu),
government sites (.gov), military sites (.mil), non-
governmental and inter-governmental organisations
(.org). Therefore looking at the domain name will
help you decide on the purpose of the site—for
example, a .com site is one designed to sell you
something.

The content of the site. This relates to how accurate
the information on the site is and the bias of the
site. Remember, anyone can post information on the
Internet and usually no one checks that it is accurate
before it appears on a site. That great website you
found on the United Nations might in fact be written
by a 13-year-old student from New York and be totally
made up! The best way to assess the content of a site is
to consider:

- How accurate the information is. You can check
the accuracy of statistics, for example, by looking
at specialised statistical sites (such as the Australian
Bureau of the Statistics).

- What is opinion and what is fact? Does the author of
the site clearly state where the information has come
from? If not, they are expressing their opinion, and
the site is therefore less reliable.

- Is there is a bias in what the author of the site is
writing? Remember that there will always be some
bias—this does not make a site useless but it is
important to consider what the bias is and the extent
to which it affects the content. For example, a site
from a victims’ rights group will be biased against
improving prison conditions, while a site from a
prisoners’ rights group will be biased in the other
direction.

- Isthesite up to date? Even sites that are from reliable
sources, such as universities and governments, can
become out of date. Remember, the law is constantly
changing, so it is important to check that the site is
up to date.

— Is the site easy to use? We have all looked at sites

that look great and then are almost impossible to
navigate.

Exam tips

e Read the exam instructions carefully.
e Make sure you manage your time effectively.




Getting ready for the
exam

As with all your other subjects you will need to sit
examinations in Legal Studies. Preparing yourself for
these exams is essential if you want to succeed. Obviously
your textbook is a great source of information, but many
people use this book so it is important that you make
revision notes based on other sources, such as your class
notes, handouts provided by your teacher the research
you have done for assignments etc.

There is no ‘right way to study’. Every person learns
differently. However, revision notes are an important
part of effective study for this course. Bear the following
in mind when making your notes:

e The questions you will be asked will be based on the
Board of Studies syllabus. For this reason it is useful
to make your notes under the same headings as the
syllabus uses. In this textbook we have used the same
headings as in the syllabus.

*  Your notes need be well organised. There is no right
way to make notes, but it is important that your
notes are clear and make sense to you. Consider the
following:

- Space your notes out by using wide margins and a
large font; this makes them easier to read.

- Use boxes, different colours, fonts etc. to highlight
key points or examples. For example, you may
find it useful to put case law in a different colour

to help you remember the information.

e The goal of revision notes is to help you to process
information in your brain, not to rewrite everything
that is in the textbook and your class notes. How do
you make this happen?

- Read through the text and class notes and select
the information that you think is important.
A highlighter may be useful for this.

- Rewrite these points in your own words. This is
important, as it forces your brain to process the
information rather than simply read it.

- Highlight key words in your study notes to focus
your memory on them.

More exam tips

¢ Don’t write more than you need to. If the question
is worth only 2 marks then you can only get 2
marks. It is a waste of time to write a full page on
this question!

Make sure you are answering the question. Read it
carefully and highlight the key words if you need to.
Make sure you know the Board of Studies directive
terms (see p. ix; for example, a question that asks
you to outline is very different from one that asks
you evaluate).

Doing the exam

In Legal Studies examinations you will often need to
answer:
e multiple-choice questions

e short-answer questions
o stimulus-based responses; and
e extended-response questions.

It is important that you familiarise yourself with these
types of questions as they will also be common ways in
which you will be tested at school during assessment
tasks.

Multiple-choice questions

Multiple-choice questions are used to test your specific
content knowledge. When examiners write multiple-
choice questions they usually write two options that are
clearly wrong, one that is close to being correct and of
course one that is the correct answer.

A common mistake is to misread the question and
therefore select the wrong answer. Examiners are aware
of this and will often provide an answer that would be
correct for the misread question. Therefore:

e Read the question carefully. Do not skim-read it.

e Read each option and eliminate those that are clearly
wrong.

e Never leave a question out. Even if you have to guess,
you have a one in four chance of getting it right!

* Do not spend more than about one minute on each
question.

Short-answer questions

Short-answer questions are used to test your knowledge
as well as your ability to analyse information. In Legal
Studies exams most short-answer questions are worth
between 2 and 8 marks.

When answering short-answer questions many
students write far too much and while they get full
marks, they waste a lot of time. Look at how much the
question is worth and write the appropriate amount.
In this section of the exam lines are often provided for
you to write on. This acts as a guide. As a general rule
examiners provide two lines per mark.

Stimulus-based responses

In many Legal Studies tasks you will be provided with
stimulus material. This means that the examiners provide
you with some information, such as a legal scenario or
newspaper report, and then ask you a series of questions
in relation to the stimulus and your own knowledge.
When answering these questions it is important
to do exactly as the question asks. For example, the
question may ask you to refer to the source and your
own knowledge. This means that you should include
information from the source provided and additional
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information that you have gained from your studies. When
asked to refer to the stimulus it is important that you do
this. As with the short-answer questions, it is important
that you look to see the value of the question so as to write
an appropriate amount.

Extended-response questions

Extended responses, sometimes called essays, are an

important method of assessment in Legal Studies. Extended

responses are designed to allow you to show the examiner
your detailed knowledge and understanding of a topic.

A good extended response is structured and logical and
conforms to the following format:

1 Introduction. This has two functions. The first is to
outline your thesis; this is your point of view on the
topic. The second is to outline the main arguments you
intend to make. These arguments are the evidence that
proves that your thesis is a correct and valid point of
view.

2 The body. The body is a series of arguments made in
support of your thesis. Each paragraph presents a new
point and should begin with a topic sentence—that
is, a sentence that acts as a simple introduction to the
paragraph. For example, if the paragraph is to be about
the role of the District Court, the topic sentence may
read something like “The District Court has roles in
both criminal and civil law matters’.

Researching case law

3 The conclusion. This is designed to tie together the
main arguments of your extended response. Do not
simply rewrite your introduction; instead, you should
focus the reader’s attention on your main points, which
proved that your thesis was correct. Remember that the
first thing the marker does after reading your conclusion
is to assign a mark to your extended response, so it is
important that you remind them of your most forceful
arguments.

Good extended responses will be objective rather than
subjective; this means that they rely on fact rather than
opinion. To stay objective in your writing:

e Includefactual examples to support your generalisations,
for example refer to specific cases, media reports, etc.

e Write in the third person rather than the first person.
For example instead of writing ‘I think that human
rights are being abused by these laws’, write ‘Human
rights are being abused by these laws because they
breach international law ...".

In Legal Studies examiners expect to see you citing case
law and legislation. They also like to see that you have
a knowledge of contemporary legal issues. Therefore it
is important that you incorporate these things into your
extended responses.

In order to research legal cases—including the most recent cases—use the following website:

www.austlii.edu.au.

This site contains details of cases from all the superior courts of Australia, both state and federal,

as well as many tribunal cases.
What to do

Once at the site, select the appropriate jurisdiction, e.g. the Commonwealth or New South Wales.

Once you have selected the appropriate jurisdiction, select the level of court you want to find cases from, e.g. the Federal
Court or the New South Wales District Court.

Once you have selected the court, use one of the various search methods to find appropriate cases, such as the name of the

case, or the type of case (e.g. armed robbery).
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Understanding case citations

In this book, we have followed the convention of using square brackets when there is no volume number in the journal
citation and the year is the key reference point.

Civil cases The plaintiff (the person The legal journal in which
bringing the case) the case was reported

!
Gilroy v. Angelov (2000) FCA 1775

t

The defendant The year the case
was heard
Criminal cases ‘R’ stands for Rex (King)
or Regina (Queen), who The legal journal in which
represents the state the case was reported

' :
R v. Blaue (1975) 3 All ER 446

t 4

The defendant The year the case
was heard

In appeal cases the defendant’s name will appear first. If the matter was heard in the High Court, the state will be referred
to as “The Queen’, for example:
Dietrich v. The Queen (1992) 177 CLR 292; 109 ALR 385

Understanding legislation citations
Biofuel (Ethanol Content) Act 2007 (NSW)

Title of the Act The year the Act The jurisdiction from which
the Act comes—in this case

came into effect
New South Wales

Native Title Act 1993 (Cwith)
t

An Act from the
Commonwealth
jurisdiction
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Course Outcomes

A student develops knowledge and
understanding about:

1. the nature and institutions of

Objectives Preliminary course outcomes

A student:

P1

identifies and applies legal concepts and terminology

information and issues.

. . . P2 describes the key features of Australian and international law
domestic and international law
2. the operation of Australian and P3  describes the operation of domestic and international
international legal systems and legal systems
the significance of the rule of law | P4  discusses the effectiveness of the legal system in addressing
issues
3. the interrelationship between P5  describes the role of law in encouraging cooperation and
law, justice and society and the resolving conflict, as well as initiating and responding to change
changing nature of the law. Pé6  explains the nature of the interrelationship between the legal
system and society
P7  evaluates the effectiveness of the law in achieving justice
A student develops skills in: P8  locates, selects and organises legal information from a variety
of sources including legislation, cases, media, international
instruments and documents
4. investigating, analysing and P9  communicates legal information using well-structured
communicating relevant legal responses
P10  accounts for differing perspectives and interpretations of

legal information and issues

Note that these Outcomes are applicable to all topics. Some may be more relevant to a particular topic than others.

Outcomes may be examined.
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Summary of legislation
Aboriginal and Torres Strait Islanders (Queensland
Discriminatory Laws) Act 1975 (Cwlth)
Aboriginal Land Act 1991 (QId)

Aboriginal Land Rights (Northern Territory) Act 1976
(Cwlth)

Aboriginal Land Rights Act 1983 (NSW)
Aboriginal Lands Trust Act 1966 (SA)

Aboriginal Protection and Restriction of the Sale of
Opinm Act 1897 (QId)

Act of Settlement 1701 (UK)
Administrative Appeals Tribunal Act 1975 (Cwlth)

Administrative Decisions (Effect of International
Instruments) Act 1995 (SA)

Administrative Decisions (Effect of International
Instruments) Act Repeal Bill 2007 (SA)

Administrative Decisions (Effect of International
Instruments) Bill 1999 (Cwlth)

Administrative Decisions (Judicial Review) Act 1977
(Cwlth)

Administrative Decisions Tribunal Act 1997 (NSW)
Adoption Act 2000 (NSW)

Affirmative Action (Equal Employment Opportunity for
Women) Act 1986 (Cwlth)

Age Discrimination Act 2004 (Cwlth)

Anti-Discrimination (Racial Vilification) Amendment Act
1989 (NSW)

Anti-Discrimination Act 1977 (NSW)

Anti-Discrimination Amendment (Breastfeeding) Act 2007
(NSW)

Anti-Discrimination Amendment (Carers’ Responsibilities)
Act 2000 (NSW)

Associations Incorporation Act 1984 (NSW)

Australia (Request and Consent) Act 1985 (Cwlth)
Australia Act 1986 (Cwlth)

Australia Act 1986 (UK)

Australian Citizenship Act 1948 (Cwlth)

Australian Citizenship Act 2007 (Cwlth)

Australian Law Reform Commission Act 1996 (Cwlth)
Australian Sports Commission Act 1989 (Cwlth)
Australian Sports Drug Agency Act 1990 (Cwlth)
Biofuel (Ethanol Content) Act 2007 (NSW)

Border Protection (Validation and Enforcement Powers)
Act 2001 (Cwlth)

Boxing and Wrestling Control Act 1986 (INSW)

Broadcasting Services Amendment (Online Services) Act
1999 (Cwlth)

Child Support (Assessment) Act 1989 (Cwlth)
Children (Equality of Status) Act 1976 (NSW)

Children (Protection and Parental Responsibility) Act
1997 (NSW)

Children and Young Persons (Care and Protection) Act
1998 (NSW)

Chinese Immigration Regulation Act 1861 (NSW)
Civil Liability Act 2002 (NSW)
Civil Liability Act 2003 (Qld)

Civil Liability Amendment (Personal Responsibility) Act
2002 (NSW)

Colonial Laws Validity Act 1865 (Imp)

Commission For Children and Young People Act 1998
(NSW)

Commonwealth Electoral Act 1918 (Cwlth)
Commonwealth Euthanasia Laws Act 1996 (Cwlth)
Commonwealth of Australia Constitution Act 1900 (UK)
Communist Party Dissolution Act 1950 (Cwlth)
Community Justice Centres Act 1983 (NSW)
Constitution Act 1902 (NSW)

Constitution of the Commonwealth of Australia
Copyright Act 1968 (Cwlth)

Corporations Act 2001 (Cwlth)

Crimes (Apprebended Violence) Amendment Act 1989
(NSW)

Crimes (Domestic Violence) Amendment Act 1982 (NSW)
Crimes (Domestic Violence) Amendment Act 1983 (NSW)
Crimes (Forensic Procedures) Act 2000 (NSW)

Crimes (Forensic Procedures) Amendment Act 2008
(NSW)

Crimes (Girls’ Protection) Act 1910 (INSW)
Crimes (Homicide) Amendment Act 1981 (NSW)

Crimes (Personal and Family Violence) Amendment Act
1987 (NSW)

Crimes (Sexnal Assaunlt) Amendment Act 1981 (NSW)
Crimes Act 1900 (NSW)
Crimes Act 1914 (Cwlth)
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Crimes Amendment (Consent-Sexual Assault Offences)
Act 2007 (NSW)

Criminal Appeal Act 1912 (NSW)
Criminal Code Act 1995 (Cwlth)

Criminal Procedure Amendment (Sexual Offence
Evidence) Act 2003 (NSW)

De Facto Relationships Act 1984 (NSW)
Disability Discrimination Act 1992 (Cwlth)
Disability Services Act 1986 (Cwlth)
Disability Services Act 1993 (NSW)

Dog Act 1970 (Vic)

Education Act 1990 (NSW)

Evidence (Children) Act 1997 (NSW)

Fair Trading Act 1987 (NSW)

Fair Work Act 2009 (Cwlth)

Family Law Act 1975 (Cwlth)

Family Law Amendment (De Facto Financial Matters and
Other Measures) Act 2008 (Cwlth)

Family Law Amendment (Shared Parental Responsibility)
Act 2006 (Cwlth)

Family Law Amendment Act 2000 (Cwlth)

Family Law Legislation (Superannuation) Amendment
Act 2001 (Cwlth)

Family Law Reform Act 1995 (Cwlth)

Family Provision Act 1982 (NSW)

Firearms Legislation (Amendment) Act 1992 (NSW)
Fitness Services (Pre-Paid Fees) Act 2000 (NSW)
Freedom of Information Act 1982 (Cwlth)

Freedom of Information Act 1989 (NSW)

Gene Technology Act 2000 (Cwlth)

Guardianship Act 1987 (NSW)

Guardianship of Infants Act 1934 (NSW) (now repealed)
Heritage Protection Act 1984 (Cwlth)

Human Rights (Sexual Conduct) Act 1994 (Cwlth)

Human Rights and Equal Opportunity Commission Act
1986 (Cwlth)

Immigration (Guardianship of Children) Act 1946
(Cwlth)

Immigration Restriction Act 1901 (Cwlth)

Independent Commission Against Corruption Act 1988
(NSW)

Industrial Arbitration (Female Rates) Amendment Act
1959 (NSW)
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Institute Of Sport Act 1995 (NSW)

James Hardie (Civil Liability) Act 2005 (NSW)
Judicature Act 1873 (UK)

Jury Act 1977 (NSW)

Jury Amendment Act 2007 (NSW)

Justice and Other Legislation Amendment Act 2003 (Qld)

Land Fund and Indigenous Land Corporation (ATSIC
Amendment) Act 1995 (Cwlth)

Law Reform Commission Act 1967 (NSW)

Local Government Act 1993 (INSW)

Magna Carta 1215

Marriage Act 1961 (Cwlth)

Married Persons (Equality of Status) Act 1996 (NSW)
Married Persons (Property and Torts) Act 1901 (NSW)
Married Women’s Property Act 1893 (NSW)

Mental Health (Criminal Procedures) Act 1990 (NSW)
(now renamed as the Mental Health (Forensic Provisions)
Act 1990)

Mental Health (Forensic Provisions) Act 1990 (NSW)
Mental Health Act 2007 (NSW)
Migration Act 1958 (Cwlth)

Migration Amendment (Excision from Migration Zone)
(Consequential Provisions) Act 2001 (Cwlth)

Migration Regulations 1994 (Cwlth)

Minors (Property and Contracts) Act 1970 (NSW)
Motor Vehicle Sports (Public Safety) Act 1985 (NSW)
Native Title Act 1993 (Cwlth)

Native Title Amendment (Technical Amendments) Act
2007 (Cwlth)

Native Title Amendment Act 1998 (Cwlth)
Native Title Amendment Act 2007 (Cwlth)

Newcastle International Sports Centre Act 1967 (NSW)
(now repealed)

Northern Territory Aborigines Act 1910 (NT) (passed by
the South Australian parliament)

Northern Territory National Emergency Response Act
2007 (Cwlth)

Olympic Insignia Protection Act 1987 (Cwlth)
Ombudsman Act 1976 (Cwlth)

Parliamentary Committees Enabling Act 1996 No 143
(NSW)

Pitjantjatjara Land Rights Act 1981 (SA)
Privacy Act 1988 (Cwlth)



Privacy and Personal Information Protection Act 1998
(NSW)

Privy Council (Appeals from the High Court) Act 1975
(Cwlth)

Privy Council (Limitation of Appeals) Act 1968 (Cwlth)

Probibition of Human Cloning for Reproduction Act 2002
(Cwlth)

Property (Relationships) Legislation Amendment Act 1999
(NSW)

Protected Estates Act 1983 (NSW)

Provisions of Oxford 1258

Public Instruction Act 1880 (NSW)

Queensland Coast Islands Declaratory Act 1985 (Qld)
Racial Discrimination Act 1975 (Cwlth)

Racial Hatred Act 1995 (Cwlth)

Registration of Births, Deaths and Marriages Act 1973
(NSW)

Research Involving Human Embryos Act 2002 (Cwlth)
Residential Tenancies Act 1987 (NSW)

Rights of the Terminally Il Act 1995 (NT)

Road Transport (General) Act 1999 (NSW)

Road Transport (Safery and Traffic Management) Act
1999 (NSW)

Road Transport Legislation Amendment (Car Hoons) Act
2008 (NSW)

Royal Commissions Act 1902 (Cwlth)
Sale of Goods Act 1923 (NSW)

Same-Sex Relationships (Equal Treatment in
Commonwealth Laws—General Law Reform) Act 2008
(Cwlth)

Same-Sex Relationships (Equal Treatment in
Commonwealth Laws—Superannuation) Act 2008 (Cwlth)

Sex Discrimination Act 1984 (Cwlth)

Sex Discrimination Amendment (Pregnancy and Work)
Act 2003 (Cwlth)

Social Security Act 1991 (Cwlth)
Sporting Injuries Insurance Act 1978 (NSW)
Sporting Venues (Pitch Invasions) Act 2003 (NSW)

Sporting Venues Management Act 2002 (NSW) (now
repealed)

Status of Children Act 1996 (NSW)

Statute Law (Miscellaneous Provisions) Act (No 2) (NSW)
Succession Act 2006 (NSW)

Summary Offences Act 1970 (NSW) (now repealed)

Summary Offences Act 1988 (INSW)
Superannuation Guarantee Charge Act 1992 (Cwlth)

Testator’s Family Maintenance and Guardianship of
Infants Act 1916 No 41 (NSW)

Torres Strait Islander Act 1991 (QI1d)
Trade Practices Act 1974 (Cwlth)

Transgender (Anti-Discrimination and Other Acts
Amendment) Act 1996 (NSW)

Vagrancy Act 1902 (NSW) (now repealed)

Veterans Entitlement Act 1986 (Cwlth)

Veterans’ Entitlement Act 1986 (Cwlth)

Wills, Probate and Administration Act 1898 (NSW)
Women’s Legal Status Act 1918 (INSW)

Workplace Relations Act 1996 (Cwlth)

Workplace Relations Amendment (Work Choices) Act
2005 (Cwlth)

Workplace Surveillance Act 2005 (NSW)
Workplace Video Surveillance Act 1998 (INSW)
Young Offenders Act 1997 (NSW)

Summary of international
law

Antarctic Treaty (1959)
ANZUS Treaty (1952)
Charter of the United Nations (1945)

Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1987)

Convention for the Protection of the World Cultural and
Natural Heritage (1972)

Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) 1979

Convention on the Rights of the Child 1989 (CROC)

Convention on the Elimination of All Forms of Racial
Discrimination (1969)

Convention on the Prevention and Punishment of the
Crime of Genocide (1951)

Convention on the Rights of Persons with Disabilities
(2008)

Declaration of Human Rights (1948)
Declaration on the Rights of Indigenous Peoples (2007)

Draft Universal Declaration on the Rights of Indigenous
Peoples (1989)
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Geneva Conventions (1864, 1906, 1929, 1949; all revised
1949)

International Convention on the Elimination of All
Forms of Racial Discrimination (1969)

International Covenant on Civil and Political Rights
(1976)

International Covenant on Economic, Social and Cultural
Rights (1966)

International Labour Organization Convention on
Discrimination (Employment and Occupation) [1958]

Partial Test Ban Treaty (1963)

Protocol Relating to the Status of Refugees (the Refugees’
Convention) (1967)

Rome Statute (2002)
Statute of the International Court of Justice (1945)

UN Convention on the Rights of the Child (CROC),
(1989)

United Kingdom/Ireland Continental Shelf Boundary
Agreement (1988)

United Nations Convention on Disability Rights (2009)

United Nations Convention Relating to the Status of
Refugees (1951)

United Nations Declaration of the Rights of Disabled
Persons (1975)

United Nations Principles for the Protection of Persons
with Mental Illness and the Improvement of Mental
Health Care (1991)

United Nations” Universal Declaration of Human Rights
(1948)

Other international
documents

The Olympic Charter

Special Commission of Inquiry 2004 (into the Medical
Research and Compensation Foundation established by
James Hardie Industries)

Australian Law Reform
Commission reports

‘Children and Young People’, Reform, Issue 92, Winter 2008

Seen and Heard: Priority for Children in the Legal Process
(ALRC 84, 1997)

Fighting Words: A Review of Sedition Laws in Australia
(ALRC 104, 2006)
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Summary of case law

Aboriginal Land Rights Act 1983 (NSW)

Angela Raguz v. Rebecca Sullivan & ors [2000] NSWCA
240

Anglo-Norwegian Fisheries case (1951) ICJ Rep. 116;
(1951) 18 ILR 86

Anti-Discrimination Act 1977 (NSW)

ASIC v. James Hardie Industries NV & Ors (2007-2009)
(Supreme Court of New South Wales)

Australasian Performing Rights Association Ltd v. Telstra
Corporation Ltd [1995] 31 IPR 289

Australia v. France, New Zealand v. France (1974) 1C]
Rep. 253, 57 ILR 398 (the Nuclear Tests case)

Australian Boot Trade Employees Federation v. Whybrow
& Co (1910) 11 CLR 311

Australian Communist Party v. Commonwealth of
Australia (1951) 83 CLR 1

Australian Football Leagne v. Carlton Football Club Ltd
[1998] 2 VR 546 (the Williams case)

Australian Racing Drivers Club Ltd v. Metcalf (1961) 106
CLR 177; [1961] HCA 80

Australian Safeway Stores v. Zaluzna (1987) 162 CLR 479

Australian Workers’ Union v. EA Abbey & Ors (1944) 53
CAR 212

Bartho v. R (1978) 19 ALR 418

Behrooz v. Secretary, Dept of Immigration, Multicultural
and Indigenous Affairs [2004] HCA 36

Bolton v. Stone [1951] 1 All ER 1078 (House of Lords)

Bosnia—Herzegovina v. Federal Republic of Yugoslavia
[Serbia and Montenegro] (the Genocide in Bosnia case),
1993 ICJ

Bryant v. Queensland Newspapers [1997] Unreported
HREOC decision, 15 May 1997

Buckley v. Tutry (1971) 125 CLR 353
Cattanach v. Melchior [2003] HCA 38

Cesan v. The Queen; Mas Rivadavia v. The Queen [2008]
HCA 52

Chappell v. Mirror Newspapers Ltd (1984) ATR 80-691

Commercial Bank of Australia v. Amadio (1983) 151 CLR
447

Commonwealth of Australia v. State of Tasmania & Ors
(1983) 46 ALR 625; 136 CLR 1 (the Tasmanian Dam case)

Computer Edge Pty Ltd v. Apple Computer Inc. (1986)
161 CLR 171



Curro v. Beyond Productions Pty Ltd [1993] 30 NSWLR
337

Democratic Republic of the Congo v. Rwanda (2002) (the
Armed Activities on the Territory of the Congo case) IC]
Reports 2006

Dent and Daryl Wight as an Australian Electoral Officer
[2007] AATA 1985

Dietrich v. The Queen (1992) 109 ALR 385; 177 CLR 292
Donoghue v. Stevenson [1932] AC 562 (House of Lords)

Equal Pay Case (1969) 127 CAR 1142 (the Equal Pay
case)

Ettinghansen v. ACP [1991] 23 NSWLR 443

Eveready Australia Pty Ltd v. Gillette Australia Pty Lid
[1999] FCA 1824

Ex parte H. V. McKay (1907) 2 CAR 1 (the Harvester
case)

Fejo v. Northern Territory (1998) 195 CLR 96
Foca Rape Camps case [2000] ICTY

Foscolos v. Footscray Youth Club [2002] VSC 148 (6 May
2002)

G v. H (1994) 181 CLR 387

Gan v. Anderson & anor [2008] NSWLEC 1257 (24 June
2008)

Gerhardy v. Brown (1985) 159 CLR 70

Gillick v. West Norfolk and Wisbech Area Health
Authority [1985] 1 All ER 533; 3 All ER 402

Gilroy v. Angelov [2000] FCA 1775

Hall & Ors v. A. Sheiban Pry Ltd & Ors [1989] EOC
92-250

Hall v. New South Wales Trotting Club (1977) 1 NSWLR
378

Hawthorn Football Club Ltd v. Harding [1988] VR 49

Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd [1964]
AC 465

ICAC inquiry into Ms XL and Mr QP 2009

Jex-Blake v. Senatus of the University of Edinburgh
(1893) 11 MacPh. 784

Kerryn Haar v. Maldon Nominees Pty Ltd (trading as
McDonald’s) & Ors [2000] FMCA 5

Koowarta v. Bjelke-Petersen (1982) 153 CLR 168

L Shaddock & Partners Pry Ltd v. Parramatta City
Council (1981) 150 CLR 225

Lardil Peoples v. State of Queensland [2004] FCA 298
Leves v. Haines [1986] EOC 92-167
Lumley v. Wagner (1852) 42 ER 687

Lynch v. Lynch [1991] 25 NSWLR 411
Mabo v. Queensland (No. 1) (1988) 166 CLR 186

Mabo v. Queensland (No. 2) (1992) 175 CLR 1; [1992]
HCA 23

Mary Yarmir v. Northern Territory [1998] FCA 771

Members of the Yorta Yorta Aboriginal Community v.
Victoria [1998] FCA 1606; [2002] HHCA 58

Milirrpum v. Nabalco Pty Ltd (1971) 17 FLR 141 (the
Gove Land Rights case)

Minister of State for Immigration and Ethnic Affairs .
Ab Hin Teob (1994-1995) 183 CLR 273

Municipal, Administrative, Clerical and Services Union v.
Ansett Australia [2000] FCA 441

Murphyores Inc. Pty Ltd & Ors v. The Commonwealth of
Australia & Ors (1976) 136 CLR 1

New South Wales v. Commonwealth [2006] HCA 52; 81
ALJR 34; (2006) 231 ALR 1

Newman v. R (2007) 173 A Crim R 1

News Limited & Ors v. Australian Rugby Football
League & Ors (1996) 64 FCR 410; 139 ALR 193

News Limited v. South Sydney District Rugby Leagne
Football Club Limited [2003] HCA 45

Northern Territory National Emergency Response Act
2007 (Cwlth)

Onus v. Alcoa of Australia Ltd (1981) 149 CLR 27
Osland v. R [1998] HCA 75; (1998) 197 CLR 316
P v P (1994) 181 CLR 583

Pavitt v. Regina [2007] NSWCCA 88

People of the State of New York v. Joseph Castro [County
of Bronx: Criminal Term Pt. 28, Indictment No. 1508 of
1987] (1989)

Perre v. Apand Pty Ltd [1999] HCA 36
R v. Blaue (1975) 3 All ER 446
R v. D. ]. Jobhns (1992), unreported, SCSA

R v. Ferguson; ex parte A-G (QId) [2008] QCA 227 R ».
Ferguson Qld 2008; rescheduled for 2009

R v. Fernando & Anor [1999] NSWCCA 66

R v. Hickey (1992) 16 Crim. L] 271

R v. Justins (2008) NSW Sup. Ct.

R v. Kinloch [2004] NSWSC 998

R v. Kottinen (SA Supreme Court) [Unreported]

R v. LMW [1999] NSWSC 1128 (the Corey Davis case)
R v. Lucas (1992) 55 A Crim R 361;[1992] 2 VR 109
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R v. M’Naghten (1843) 8 ER 718 10; Cl & F 200, 210
(M’Naghten’s case) (House of Lords)

R v. Mailes [2001] NSWCCA 155; 53 NSWLR 251
R v. Murrell (1836) 1 Legge 72

R ©v. Peterson [1984] WAR 329

R v. Porter (1933) 55 CLR 182

R v. Runjanjic and Kontinnen (1991) 56 SASR 114
R v. Shannon (1991) 57 SASR 15

R v. Skaf [2004] NSWCCA 37

R v. Wood [2008] NSWSC 1273

R v. Young [1995] QB 324

re Marion (1992) 175 CLR 218

re Pinochet [1999] UKHL 1

Romeo v. Conservation Commission of the Northern
Territory (1998) 192 CLR 431

Rootes v. Shelton (1967) 116 CLR 383

Rural Workers Union and the South Australian United

Labourers’ Union v. Mildura Branch Australian Dried
Fruats Association (1912) 6 CAR

Scott and Bernadette Finney on behalf of Scarlett Finney
v. The Hills Grammar School [2000] EOC 93-087

Secretary Department of Social Security v. Agnew [2000]
FCA 59

South Sydney District Rugby League Football Club Ltd v.
News Limited [2001] FCA 862

Stapleton v. The Queen (1952) 86 CLR 358 (High Court
of Australia)

State Government Insurance Commission v. Trigwell
(1979) 142 CLR 617

State of New Jersey v. Kelly (1984) (USA)

Stoker v. Kellogg Pry Ltd [1984] EOC 92-021

SW . Forests NSW [2006] NSWADT 74

Swain v. Waverley Municipal Council [2005] HCA 4

Taylor & Ors v. Moorabbin Saints Junior Football League
& Football Victoria [2004] VCAT 158

The King v. Davey & Ors; Ex parte Freer (1936) 56 CLR
381
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UN Human Rights Committee)
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The legal system

Percentage of course time: 40%

PRINCIPAL FOCUS PA RT 1

Students develop an understanding of the nature and function of law through
the examination of the law-making process and institutions.

Themes and challenges incorporated throughout this topic: k

The need for law in the operation of society

The importance of the rule of law for society

The relationship between different legal institutions and jurisdictions
The development of law as a reflection of society

The influences in the Australian legal system

FOCUS OUTCOMES

P1
P2
P3
P4
P5

Pé
P7
P8

P9

identifies and applies legal concepts and terminology

describes the key features of Australian and international law
describes the operation of domestic and international legal systems
discusses the effectiveness of the legal system in addressing issues
describes the role of law in encouraging cooperation and resolving
conflict, as well as initiating and responding to change

explains the nature of the interrelationships between the legal system
and society

evaluates the effectiveness of the law in achieving justice

locates, selects and organises legal information from a variety of sources
including legislation, cases, media, international instruments

and documents

communicates legal information using well-structured responses

P10 accounts for differing perspectives and interpretations of legal

information and issues
The legal system



Basic legal concepts

CHAPTER OUTCOMES

P1  identifies and applies legal concepts and terminology
P2  describes the key features of Australian and international law

Pé6  explains the nature of the interrelationships between the legal system and
society

P8  locates, selects and organises legal information from a variety of sources
including legislation, cases, media, international instruments and documents

P9  communicates legal information using well-structured responses

PRINCIPAL FOCUS

In this chapter students will develop their understanding of the key terms and
concepts associated with the law. The meaning of law, justice and procedural fairness
is examined. In addition, the importance of the rule of law and the impacts of anarchy
and tyranny are discussed.

Customs, rules and law

| Meaning of law Values and ethics |

Basic legal

| Anarchy and tyranny concepts

Characteristics of just laws |

Nature of justice |
I

| 1
| Procedural faimess | | Equality | | Fairness | | Access |

| Rule of law

SUMMARY OF CASE LAW SUMMARY OF LEGISLATION

Dietrich v. The Queen (1992) 109 ALR Anti-Discrimination Act 1977 (NSW)
385 Sex Discrimination Act 1984 (Cwlth)
re Pinochet [1999] UKHL 1
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1.1 The law, customs and rules

Meaning of law

A law is a special type of rule that has been made by a person or institution that has
the authority to make laws. This is referred to as ‘sovereign power’. In democratic
countries, such as Australia, Britain and the United States, the sovereign power is
Parliament. Society elects Members of Parliament to make laws on their behalf.
Laws made by Parliament are known as statute laws (this is discussed in greater
detail in Chapter 3).

Australia has a type of legal system known as ‘common law’. This system
allows for laws to also be made by judges when there is a lack of statute law (this
is discussed in greater detail in Chapter 2). Parliament can also give the authority
to make laws to other bodies; laws made by these bodies are known as ‘delegated
legislation’.

The most important feature of law is that it is universal. This means that the law
applies constantly and consistently. In other words, the law is always in effect; for
example, the law states that at a stop sign a car must come to a full stop. This law
applies even if there are no other cars around. Individuals do not have the authority
to decide if they need to comply with the law; instead, society expects them to stop
at the sign every time regardless of the circumstances.

The law also applies to everyone. This is one of the most important aspects of
the law. Regardless of a person’s position, wealth or power, they must comply with
the law. For example, in 2008 the Prime Minister of Thailand was charged with
fraud and faced conviction. Even though he was the Prime Minister he was still not
above the law — this is known as the rule of law (this is discussed in greater detail
on page 10).

Laws are strictly enforced by society and those who breach laws often face
sanctions, such as fines, community service orders or, in the most serious cases,
imprisonment. Laws are enforced by the police and the courts, who are acting on
behalf of society.

Laws are strictly enforced by society.

=

SOVEREIGN POWER A person

or institution that has the
authority to make laws.
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SMOKING

Rules are often displayed
as images and often are
enforced through the use of
penalties, such as fines.

Part 1: The legal system

Customs

Customs can be defined as the ways of behaving that have been established through
longstanding traditions. When the behaviour of many people becomes so common
that members of society expect this behaviour all the time, a custom has developed.
Customs can also develop that forbid certain types of behaviour.

Customs are not written down. Instead, they tend to be passed down from
generation to generation. Parents, education systems and the media all help to
ensure that customs are passed on to children. In this sense customs are enforced by
social pressures rather than through some form of legal process. When a member of
society fails to abide by the customs established and expected by society they will
face ridicule and/or exclusion.

Rules and laws

Rules are established to ensure the smooth operation of society. Laws are universal:
they apply all the time and to everyone. They emanate from the state and are
enforced by the state. Rules, however, apply only to certain people at certain times.
For example, think of the rules at your school. These apply to you only when you
are enrolled at this school and when you are actually at school. Assume you have a
school rule that states you must wear black socks. You must wear black socks only
when you are at school; at home you can wear blue or red socks or any colour you
like.

Rules are recorded either in written form or through the use of symbols, such
as a ‘no smoking’ symbol. When a rule is recorded there is less opportunity for
people to argue or seek to avoid complying with it. This means that rules are more
enforceable than customs. Penalties such as fines are often used to ensure that
people comply with rules.

REVIEW

Outline the meaning of sovereign power.
Explain the principle of the law being universal.
What is a custom?

Describe how customs are enforced.

Define the meaning of a rule.

LAW IN ACTION

1 Write your own definition of law. Compare your definition with a partner, discuss the
definitions and agree on a new definition. Share your agreed definition with the rest of the
class.

2 Copy the following table into your notebook and complete it.
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Definition How are they How are they
created? enforced?
Law
Custom
Rule




1.2 Values and ethics

The values societies hold are a reflection of the things that are considered important.

These values are often reflected in the law. For example, our society values the

concept of private property and for this reason there are many laws designed to

protect property. In this sense we can say that the law is a reflection of the values
held by the society that makes it.

Ethics are defined as those things that a society considers to be right and wrong.
When we act ethically we are acting in the right way. For example, if we find a
wallet in the park with $200 in it and take the wallet to the police station, we are
acting ethically.

However, the values and ethics of society are not constant. Thus in order for
the law to be effective it must be adaptable. There are many examples of the way
changes in values and ethics have been reflected in changing laws.

e The values held in Australian society about the role of women have changed
greatly. As little as thirty years ago there was a strong expectation that, once
women married, they would cease working and have children. In the early 20th
century, the law required female teachers to tender their resignation once they
married. Society, of course, no longer holds these values and consequently we
now have laws protecting the rights of women from the kind of discrimination
that was once entrenched in law, such as the Anti-Discrimination Act 1977
(NSW) and the Sex Discrimination Act 1984 (Cwlth).

e The use of the death penalty (known as capital punishment) was permitted in
Australia until well into the second half of the 20th century. Executions remain
quite common in many countries, including the United States, China, and most
of South-East Asia and the Middle East. However, the values of Australian and
most European societies have changed on this issue and it is no longer permitted
to execute people in these countries.

B
- -

Instead of being illegal as it once was, homosexuality is now an accepted part of Australian
culture, reflecting the changing values of society.

Q/as hanged.

/Point to ponder

The last person executed
in Australia was

Ronald Ryan. He was
convicted of shooting

a prision guard during

an attempted escape
from custody. Although
Ryan and others strongly
protested his innocence,
he was hanged in
Victoria in 1967.
Research since then has
suggested that the guard
died from bullets fired at
Ryan by the police, and
that Ryan was innocent
of the crime for which he

Chapter 1: Basic legal concepts
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For most of the 20th century it was illegal to engage in homosexual sex in
Australia. It was possible for individuals to be fined or even imprisoned for
having homosexual intercourse. This was a reflection of strongly held values that
homosexuality was wrong and dangerous. Society now has a far more accepting
view towards homosexuality and ongoing reforms to anti-discrimination,
family, taxation, welfare and employment laws are gradually breaking down the
discrimination faced by people in same-sex relationships.

Not everyone in society will hold the same values. As a general rule, values

will begin to influence the legal system once a s1gn1f1cant proportion of the society
holds a particular view. There are many issues in Australia about which opinions
are strongly divided and this makes law reform very challenging. Examples of this
include laws concerning euthanasia and the decriminalisation of certain drugs,
especially cannabis.

REVIEW

1
2
3

Define the term ‘value’.
What are ethics?
Explain how the law is influenced by values.

LAW IN ACTION

Using the Internet and other sources, conduct research into a controversial area of law
reform, such as euthanasia. Prepare a report outlining the current laws in regards to the
issue and present the arguments for and against reform of the laws.

As a class, discuss whether judges and politicians who are responsible for making and
interpreting laws are the best people to decide whether the law accurately reflects the
values and ethics of society.

1.3 Just laws and the nature

of justice

The characteristics of just laws

In order to be valid a law must be just. A just law has several features to it,
including:

1

It is equal. A just law is one that treats every person the same. Applying the law
equally, however, does not mean that the outcome of the law will necessarily
be equal. For example, John is a pensioner living on $180 a week and Sarah is
an executive who earns $2200 a week. Both Sarah and John are fined $180 for
speeding. The fine is the same but the penalty has a far greater impact on John
than on Sarah.

It is based on widely held values. As discussed previously, laws should be based
on the values and ethics held by most of society.

It is utilitarian. Utilitarianism is the philosophy of ensuring an action achieves
the greatest good for the greatest number of people. Thus, laws need to be made
for the benefit of society as a whole, even though it may mean some individuals
will be disadvantaged by the law.



4 Tt aims to redress inequalities. This is a more contemporary notion and means
that laws should ensure that systemic inequality is avoided. This means that
law should not create inequality or injustice. For example, a law that stated that
women should be paid less than men for the same job would be considered
unjust.

5 It must minimise delay. A just law will be one that aims to resolve disputes
as soon as is practicable. This is one of the major criticisms of many laws in
Australia, especially civil laws. For example, individuals may wait for years for
legal matters to be dealt with by the courts.

6 It must not be retrospective. The law must be made for the future. Retrospective
laws are backward-looking; they change the legal status of something in the past
and this is unfair. For example, it may be legal to do something on Monday,
but if on Wednesday the law is changed retrospectively, the legal action carried
out on Monday may now be illegal and may be penalised, even though the law
changed after the action.

7 The law must be known. Laws must be known before they can be enforced.
In Australia, state and federal governments use publications known as
Government Gazettes to alert people of changes in the law. Changes to laws are
also advertised through the media, especially those laws that affect many people,
such as traffic laws. This is sometimes called ‘the law being discoverable’.

The nature of justice

Justice is a combination of equality, fairness and access. In many societies justice is
symbolised by ‘Lady Justice’. The blindfold ensures that she acts impartially instead
of being influenced by factors unimportant to the case. The scales represent the
need to weigh up the evidence, while the sword is used to enforce her decisions.

Lady Justice is a
symbol for the nature of
justice.

Equality

Justice requires laws that do not discriminate and that are applied equally to all
people. The enforcement of the law must also be equal.

Chapter 1: Basic legal concepts 7




Log on to the Pearson
Places website and follow
the links to find more
information on Legal Aid.

Fairness

Fairness is another feature of justice. Key factors associated with fairness include
ensuring the law does not have a particularly harsh effect on an individual. The
right to appeal a decision is also a very important aspect of fairness. Fairness and
equality are not necessarily mutual. Many ethicists and lawyers would argue that
in a bid to create equality the concept of fairness has been lost.

Access

Individuals must have the ability to access the law in order for justice to be
achieved. They should have access to legal information and assistance and be able
to understand the law. In recent times there have been moves towards making
legal documents, such as contracts, easier to understand by using plain English.
Access includes physical access — that is, where the courts and legal aid offices
are located.

ACCESSING THE AUSTRALIAN LEGAL SYSTEM: IS JUSTICE SERVED?

The ability to access the legal system
is one of the key aspects of justice.
However, it is often argued that many
Australians have poor access to the
legal system. For example, any person
charged with a criminal offence is
allowed to have a lawyer. However,
individuals are expected to pay for their
own legal representation.

Therefore, this right is only available to
those who can afford to pay for their
own lawyer. Government-funded legal
representation is available to some
through Legal Aid, but access to this
service is subject to strict criteria,

N O O hAE W =
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which means that many people are

forced to represent themselves in court.

People who represent themselves

but have no legal training will have a
limited understanding of the law and
are unlikely to receive a fair trial, thus
reducing their access to justice.

In the case Dietrich v. The Queen (1992)
109 ALR 385, Dietrich appealed his
conviction on drug charges to the High
Court. The basis of Dietrich’s appeal
was that he was forced to represent
himself after failing to meet the criteria
for Legal Aid representation and that
consequently he did not get a fair trial.

REVIEW

Outline the characteristics of a just law.
Explain how the law does not always allow for equal outcomes.
What is a retrospective law?

Explain why a retrospective law is unfair.
Explain the meaning of utilitarianism.
Describe the meaning of fairness.
Explain why access is such an important part of justice.

LAW IN ACTION

1 With a partner, brainstorm the meaning of justice. Write a definition and share it with the
class.

2 Write a report on the way access affects the provision of justice in Australia.
3 Should Australians have an automatic right to a lawyer? Justify your answer.

The High Court agreed that everyone
is entitled to a fair trial but there is no
automatic right to a lawyer.

In civil law matters, the issue of access
is even more of a problem in Australia.
Legal Aid rarely provides assistance

in civil law issues. For example, an
individual may be attempting to seek
redress from a multinational company
who can afford a team of barristers.
The chance for justice here is very low.



1.4 Procedural fairness and the
rule of law

Procedural fairness: the principles of natural
justice

Procedural fairness is often referred to as ‘natural justice’. The overriding principle
of procedural fairness is the concept of fair treatment before the law. The doctrine

of natural justice includes: :
* the right of a person to participate in legal proceedings in which they have an
interest. For example, if a person was charged with a crime but denied the right

to attfend the trial, we would say this was unfalr. DEFENDANT A person
e the rlg}}t of a person accused of ‘wr.ongdom.g (the. defendant) to know the accused of some kind
accusation made against them. This is essential as it allows the defendant to of legal wrongdoing.

prepare their defence and gather their own evidence.

e the right of the defendant to have a hearing, during which they are able to
present evidence.

e the right to have a matter heard before a court that is free from bias. It is for this

reason that judges and juries are required to put aside their personal views about
a matter and use only the evidence presented to them to make a decision.

I DO NOT LIKE THE COLOUR OF YOUR SHIRT,
IT TELLS ME YOU HAVE NO TASTE. THEREFORE.
YOU MUST BE GUILTY AS CHARGED.

Natural
justice states

that those
responsible
for making
legal decisions
must do so
without bias
and use only
the evidence
presented to
them.

CASE LAW re Pinochet [1999] UKHL 1

This case was heard in the House of to another jurisdiction) to face numerous cases against Pinochet that accused him
Lords, the highest court in Britain. It charges relating to his rule. of crimes against humanity.

revolved around the concept of natural Pinochet appealed this ruling to the House ~ The House of Lords agreed that Lord
justice. In an earlier case, General Augusto ot} ords on the basis that the judge in Hoffman’s close association with Amnesty
Pinochet, the former military dictator the case — Lord Hoffman — had been a International created at least a perception of
of Chile who was living in Britain, was director of Amnesty International. This bias and therefore a new trial was ordered
ordered to be extradited (to be returned organisation had been involved in previous  with a different Lord hearing the case.
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e the right to test the evidence presented in a case. This is often called ‘cross-
examination” and means that each side is able to question the witnesses who
give evidence for the opposing side, in a bid to cast doubt on the evidence of the
witness.

e the right of the accused to not have previous criminal convictions or accusations
to be brought up during the trial. This ensures that only the evidence relating to

the current case is used to make a decision.

STALIN’S SHOW TRIALS

Joseph Stalin ruled the Soviet Union
(now the country of Russia) from
1928 until his death in 1953. History’s
record shows that Stalin was one of
the world’s worst tyrants. In order

to maintain his immense power he
oversaw the murder of millions of his

countrymen. The entire country lived in
constant fear of Stalin’s actions.

One of Stalin’s favoured methods of
terror was the use of show trials. These
were designed to create a sense of
justice while at the same time sending
a powerful message of fear to the
Russian people. A typical show trial

saw a high-profile Russian, such as a
general or political leader, charged with
a crime that they had not committed.
They would then be tortured until they
admitted to the crime, at which point
they would be brought before a court.
The hapless victim would confess to
the crime and a sentence (usually
death) would be issued. The accused
would be marched to a courtyard off
the courtroom and shot. The whole
process might take less than a week.

During these show trials the accused
were given no legal representation;
in some cases they were not even

informed of the actual charges brought
against them. The accused were not
allowed to present any evidence in their
defence and they were not permitted

to challenge the evidence given by the
prosecution. The only role they could
play in the case was to plead guilty.

Often the show trials would be
broadcast throughout Russia so that
Stalin could justify his actions by
claiming there were plotters attempting
to overthrow the government. These
broadcasts were also used to spread
fear and discourage any dissent from
the people.

\

Point to ponder

Stalin’s real name was
Vissarion lavanovich
Djuasgvii. He took the
name ‘Stalin’, which
means ‘man of steel’,
after the Russian
Qevolution in 1917.

_J

|

JUDICIARY The courts and the
judges that sit in them.
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The rule of law

The rule of law is a key principle in the legal systems of democratic societies;
it means that the use of arbitrary power is eliminated. Arbitrary power is the
unrestrained use of power — that is, making decisions without any reference to the
law. (This is discussed in greater detail in Legal Studies HSC.)

Unrestrained use of power is common in many dictatorships, where rulers can
make any decision they wish. However, in modern democracies, constitutions
outline the powers of governments and they must act within these powers. In
Australia, for example, if the government attempts to pass a law that is beyond its
powers the Governor-General and the High Court of Australia are empowered to
intervene. (This is known as the separation of powers and is discussed in greater
detail in Chapter 4.)

The other element crucial to the rule of law is the notion that the law must be
known and that the application of the law will be certain. This basically means
that, once a law is made, people are made aware of it so that they can comply with
it. Members of society need to also know that the law will be applied equally and
fairly, meaning that no individual, no matter how powerful, will be exempt from
the law.

Key features of a legal system that complies with the rule of law include:

e an independent judiciary. The courts should not be influenced by the

Parliament. It is for this reason that it is very difficult for a judge to be dismissed

by the Parliament



e controls placed on enforcement agencies, such as the police, to ensure that they
do not abuse power

e the accused should not be forced to incriminate themselves

e the legal defence for the accused must be free to operate without interference
from the prosecution

e the accused must be informed of the allegations made against them
e criminal laws must never be retrospective

e governments are bound by a constitution

* human rights, particularly those relating to freedom of association, speech and
religion, are protected.

1.5 Anarchy and tyranny

When a society is left without an effective legal system, anarchy can emerge. Such
a situation is common after times of war or natural disaster when governments,
courts and law enforcement agencies cannot operate effectively. For example, in
2005 Hurricane Katrina devastated the city of New Orleans in the United States.
In the days following the hurricane, law and order broke down in the city, leading
to widespread looting and other crimes.

Most people will obey laws because they value them and consider it be ethical
and moral to obey the laws of their society. However, some people obey the law
because they fear the consequences of not obeying the law. The fear of being sent to
prison, for example, may act as a deterrent to people considering importing drugs.

e

FREEDOM OF ASSOCIATION
The right to form or join
a political organisation.

Chapter 1: Basic legal concepts 17




\ When no one is there to enforce the law, such as in New Orleans, then this fear is

Point to ponder removed and a state of anarchy can emerge.

Pirates released the In some respects tyranny is the extreme opposite to anarchy. It occurs when
massive oil tanker Sirius there is no check on the power of lawmakers and enforcers. Constitutions, if they
Star in January 2009, exist, are disregarded and consequently there is no rule of law. In countries where
after its owners paid a there is no democratically elected government, power is taken rather than given by
US$4 million ransom, the people. For example, in Myanmar (Burma) power is held by military leaders
which was dropped by known as a junta’ — a group of army generals who ruthlessly crush any resistance

Qarachute onto the deck.J to their rule.

ANARCHY IN SOMALIA

Somalia is located on the eastern coast
of Africa in a region known as the ‘Horn
of Africa’. Many years of civil war and
religious fighting have left the country
in a state of anarchy. The United
Nations maintained a peacekeeping
force (including Australian troops)

from 1992 to 1995, but this proved
unsuccessful. An invasion by Ethiopia
at the turn of the 21st century also
failed to bring about stability. The
government has been unable to
establish any control outside of the — ) 4 AN )
capital, Mogadishu. Luc ]y o # bisoun
More than one million people have \

been forced from their homes due

to war and civil unrest. The infant

mortality rate (the measure of children

dying before the age of 5) is 145 per

1000 children and around half the O ToME -QUATORIAL

GUINEA

population live on less than US$1 per GABON | &

o

day. The government is powerless to
act and people are largely left to fend Effective government has collapsed in the east African nation of Somalia.
for themselves.

In recent years Somalia has gained an
international reputation for piracy. The
waters off the Somali coast are among
the busiest in the world, with hundreds
of ships carrying millions of tonnes of
cargo passing the area every week. By
November 2008 more than twelve large
ships had been attacked, including a
supertanker, the Sirius Star, which held
more than 2 million barrels of oil from
Saudi Arabia. Pirates are free to operate
in Somalia because there is no effective
law enforcement to stop them.

Anarchy in Somalia has made it a haven for modern-day pirates.

'] 2 Part 1: The legal system




Countries where tyranny exists are often referred to as ‘police states’. This term
describes the fact that law enforcers act arbitrarily and without fear of consequence.
The rule of law is therefore absent. There is no distinction between lawmakers, law
enforcers and the courts; they are all essentially the same organisation and therefore
justice is impossible. The rule of law is not applied. This is seen in the way Stalin
used the legal system against his enemies in a series of show trials (see page 10 for
more details).

Chapter 1: Basic legal concepts 1 8
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CHAPTER SUMMARY

Laws are special types of rules made
by a person or institution that has
the sovereign power to make laws.
Laws are universal, meaning that they
apply to all people all of the time. In
Australia both the Parliament and the
courts have such sovereign powers.
Laws that are made by Parliament are
known as statute laws, while the term
‘common law’ describes those laws

made by judges.

Customs can be defined as the ways
of behaving that have been established
through long-standing traditions.
Customs are usually enforced through
social pressure, although some customs
will be considered so important that
they will be made into laws and can be
strictly enforced. Rules are established
to ensure the smooth operation of
society, and apply only to certain
people at certain times.

Laws reflect the values held by the
society that makes them. Values reflect
those things that society considers
important. Ethics — what is considered

right and wrong — also influence the
nature of the law.

For a law to be accepted it must be
just. Just laws will be equal in the way
they apply. They will also be based
on widely held values, aim to reduce
inequalities and be widely known.

The key features of justice include
equality, fairness and access. There
has been some criticism of the extent
to which people have good access to
Australia’s legal system. The cost of
legal representation and the fact that
in Australia there is no automatic
right to a lawyer are said to reduce
access to the legal system and thus
affect the provision of justice.

The rule of law refers to the notion
that there are checks on the power
of lawmakers and law enforcers. It
means that everyone, regardless of
their position, wealth or power, must
comply with the law. Where the rule
of law is absent, anarchy may form;
that is, where there is no effective
government to enforce the law.



MULTIPLE-CHOICE QUESTIONS

1 Laws are universal. What does this mean?
A They are created by God.
B They apply constantly and consistently.
C They are made by Parliaments on behalf of the people.
D They apply to the citizens of a country but the rulers are exempt.

2 What are customs?
A Regulations about trade
B Behaviours based around religious beliefs
C Laws relating to the way governments must rule
D Behaviours based around long-standing traditions

3 Which of the following best describes the meaning of ethics?
A Expectations of good behaviour
B Society’s beliefs about what is right or wrong
C The rules that judges are expected to follow in making decisions
D The way laws are influenced by the changing values of a society

4 What are the features of justice?
A Equality, fairness and access
B Fairness, morality and equality
C Fairness, procedural fairness and ethics
D Access, minimal delay and retrospective laws
5 Alex is arrested for drug trafficking but he was never informed of the actual crime with which
he was charged. What legal principle has not been meet in this instance?
A Anarchy
B Legal bias
C Rule of law
D Natural justice

SHORT-ANSWER QUESTIONS

Outline the features of natural justice.

Outline the consequences of anarchy.

Define the meaning of anarchy.

Describe, using examples, how the law is influenced by the values held by society.
Differentiate between a rule and a law.

Explain under what circumstances a law would be considered to be just.

N OO A 0N =

Analyse the importance of laws being a reflection of the values and ethics of the society
for which they are made.

8 Assess the importance of the rule of law in the effective functioning of society.

Chapter 1: Basic legal concepts
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Sources of contemporary
Australian law: Common law

CHAPTER OUTCOMES

P1  identifies and applies legal concepts and terminology

P2 describes the key features of Australian and international law

P4  describes the operation of domestic and international legal systems

P8  locates, selects and organises legal information from a variety of sources
including legislation, cases, media, international instruments and documents

P9  communicates legal information using well-structured responses

PRINCIPAL FOCUS

This chapter examines the key features of common law, including its British origins.
The legal concepts of equity, precedent and the adversarial system are also examined
in detail. The federal and New South Wales court hierarchies are also discussed.

| Bristish orgins

| Common law and precedent |

| Equity |
I

| Adversarial system |

Court hierarchy |

| Jurisdiction of federal courts |

| Jurisdiction of state courts |
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SUMMARY OF CASE LAW

Curro v. Beyond Productions Pty Ltd [1993]
30 NSWLR 337

Hawthorn Football Club Ltd v. Harding
[1988] VR 49

Lumley v. Wagner (1852) 42 ER 687
Warner Bros Pictures Inc. v. Nelson [1937] 1
KB 209

SUMMARY OF LEGISLATION

Family Law Act 1975 (Cwlth)
Judicature Act 1873 (UK)
Provisions of Oxford 1258




2.1 The British origins of
common law

The common-law system first developed in England and is therefore often referred
to as ‘English common law’. Upon colonisation by the British, Australia adopted a
common-law legal system. Other countries using this system include Great Britain,
Canada, New Zealand and the United States of America.

Common law can be best described as a collection of legal principles and rules
that is derived from the decisions of judges in higher courts. However, the term
‘common law’ — or judge-made law’ — is also used to differentiate between law
that is developed by judges and law that is imposed by parliaments. It is this second
usage that is most commonly associated with common law.

Judges are required to obey statute law; that is, law developed by parliament.
However, when no relevant statute law exists a judge will turn to common-law
principles to resolve the dispute. A judge may also use common law in order to
interpret statute law. If both common and statute law exists, then the statute law
must always be followed.

=

STATUTE LAW The body of law
made by parliaments.

Common law is the term used to describe laws that are made by judges rather than
parliaments.

HISTORICAL DEVELOPMENT OF COMMON LAW

In 1258 the Provisions of Oxford — a
form of constitutional control on the

3 to assess the wealth of the
country in order to determine

Common law developed after the
Norman invasion of England in the

11th century. In order to consolidate
his position in the newly conquered
country, William the Conqueror sent
judges around the country. They were
given three main tasks by the king:

1 to administer a uniform set of
laws throughout the country

to report to the king any
threats to the throne

what taxes could be levied.

By the end of the 12th century the
practice of sending royal justices
throughout the country ‘on circuits’
was well established. These royal
justices ensured that their rulings were
similar, thus developing the concept

of precedent. As a consequence, a

set of quite uniform laws developed
throughout the country.

king — were drawn up. One effect of
this was to greatly reduce the flexibility
of common law. In essence, it required
a case to fit into a precedent that had
already been set, which made it very
difficult for a person to bring a case
that was new.

Chapter 2: Sources of contemporary Australian law: Common law
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INJUNCTION A court order
that requires a person not to
do something; for example,
not to print a particular story
in a newspaper.

SPECIFIC PERFORMANCE

A court order that requires

a person to fulfil an obligation
they undertook as part of

a contract.

'] 8 Part 1: The legal system

Equity

The inflexibility introduced into the common law by the Provisions of Oxford
led many people to turn to the King to have their disputes heard. They believed
that justice could only be achieved through the King, who was the ‘guardian’ of
justice and had discretionary power to overrule any decision made by the courts.
This became an effective way for people to bring cases for which there was no
precedent. The King decided on cases using the concept of equity (or fairness) and
his conscience. In essence, the King’s decision was based not on the dictates of
precedent but instead on achieving the fairest outcome.

The Office of the Chancellor had grown in power and prestige during the
reign of Henry II (1154-1189). The Chancellor played many roles: he was the
King’s secretary, the royal Chaplain and — importantly — the ‘keeper of the King’s
conscience’. The King was thus able to delegate to the Chancellor the role of
hearing and deciding on the growing number of disputes that came to the King for
resolution.

By the 14th century, the Courts of Chancery had been established to administer
a new set of laws: the laws of equity. These courts provided a far wider range of
legal remedies than the common-law courts; for example, the main remedy in
common law is to order monetary compensation, while, equity law provides for
other remedies, such as injunctions and specific performances, which are more
in keeping with the concept of fairness. Over time, two types of judge-made law
developed: common law and equity.

The principles of equity were laid down in the 12th century, during the reign of King Henry Il
of England.

The main principles of equity law are:
* to modify a remedy in common law that is deficient, or to create a new
remedy

e to develop remedies for wrongs that the common law does not recognise.

In order to obtain an equitable remedy the person seeking the remedy must not
have breached any laws in order to obtain it. Equity law is intended to assist the
diligent and not those who act in a lazy or tardy way.

For several hundred years England had two parallel legal systems: common law
and equity. It became clear that the two systems were often in conflict with each
other, sometimes providing alternative decisions in the same dispute. In 1620, King
James I attempted to overcome this problem by announcing that where a conflict
arose the equity decision would prevail.



Finally, the two legal systems were combined under the Judicature Act 1873,
which created the Supreme Court of Judicature. Under this Act, courts were
instructed to take into account the principles of equity. Therefore the principles of
equity are now considered part of the common-law system.

A comparison of the features of common law an it .

comparison of the features of common law and equity (Pomt to ponder
Common law Equity In a legal sense when
A complete legal system A series of isolated principles discretion can be used

it means that the person
making a decision is not

) . ) X bound to follow a certain
Common-law remedies are enforceable at any | Equitable remedies must be applied for promptly K .
action.

time (within the statutory limitations)

Common-law rights are extended to all people | Rights of equity are valid only to those people
specified by the court

Common law is non-discretionary and must Equity is discretionary
follow precedent

CASE LAW Lumley v. Wagner (1852) 42 ER 687

Wagner, an opera singer, had been The English Court of Appeal held that an to stop working for a rival film company as
contracted to sing at a theatre by the injunction should be granted. The Lord she was in breach of her contract (Warner
promoter, Lumley. A clause within Chancellor stated ‘I have not the means of  Bros Pictures v. Nelson [1937] 1 KB 209).
Wagner’s contract stated that she could compelling her to sing, but | [can] compel In another case, a player for the Hawthorn
not sing anywhere else during the period her to abstain from the commission of an football club was restrained from playing
of the contract unless she had the written act which she has bound herself not to with another club (Hawthorn Football Club
agreement of Lumley. Wagner broke do’. Ltd v. Harding [1988] VR 49) and in 1993

this part of the agreement and Lumley
sought an injunction to stop her singing
elsewhere.

a television presenter was stopped from
appearing in a program on a rival station
(Curro v. Beyond Productions Pty Ltd
[1993] 30 NSWLR 337).

Since this case there have been many
other similar injunctions granted. For
example, in 1937 Bette Davis was forced

REVIEW

1 Describe the two main meanings of the term ‘common law’.

2 Explain under what circumstances a judge can turn to common-law principles when
deciding a case.

3 What was the impact of the Provisions of Oxford (1258) on common law?

4 Explain why the concept of equity developed.

5 How did the King make his decisions when using the principles of equity?

LAW IN ACTION

1 Create a timeline outlining the development of common law and equity.
2 Write an extended response explaining the differences between common law and equity.
3 Examine the case Lumley v. Wagner and complete the following activities:
a Explain why Lumley sought an injunction against Wagner.
b Why did the court grant the injunction?
¢ Analyse the facts of this case and explain how the court in reaching its decision has
used the concept of equity.

Chapter 2: Sources of contemporary Australian law: Common law ll 9




v 2.2 The system of precedent

One of the main features of the common-law system is the doctrine of precedent.

PRECEDENT A judgment A precedent can be defined as ‘a judgment made by a court that establishes a point
made by a court that of law’. Until the development of parliaments and statutory law, precedent was the
establishes a point of law. primary source of law relied on by judges.

A judge who follows precedent is attempting to resolve a legal issue in a certain
way because a similar issue was resolved in this way in the past. This legal process of
following precedent is known as szare decisis, or literally, ‘to stand by a decision’.

The aim of the doctrine of precedent is to ensure that people will be treated
equally and fairly in their dealings with the legal system. Precedent gives everyone
the assurance that certain rules and procedures exist that make it possible to predict,
with some certainty, the likely outcome of a dispute. Therefore the doctrine limits
the power of the judge to make new rulings when a decision about a similar case
has already been made. In this sense the discretion of the judges, a key feature of
equity, is limited.

HISTORICAL DEVELOPMENT OF PRECEDENT

Like equity, the doctrine of precedent own laws. Judges were often required to the central courts to compare their
developed from the circuit courts. The to fill in gaps in the common law as decisions. From the pool of decisions
judges of these courts would travel new cases developed, which left open that had been made by the judges, the

from town to town and hear any matter ~ the chance that each group of judges most appropriate were selected and
that had arisen since the court last sat;  could develop a different set of laws for  these become known as precedent
this could be as long as a year. One of the same situation. decisions. These precedents were

the potential problems with this system 1o gyercome these problems, circuit then used by all the judges when they
was that judges could develop their court judges would regularly return returned to their circuits.

Making precedent

There are two main ways that precedent is developed:

1 Precedentis created when a judge arrives at a decision in a case when there is no
existing common or statute law. In these cases the judge must rely on common
sense and the principles of law for guidance in making the decision. Many of
the laws relating to murder have been created in this manner — for example, the
defences of provocation and self-defence. The cases in which these defences
were first used then set a precedent that subsequent courts could follow in
similar cases.

2 DPrecedent can also be created by the way judges interpret legislation. While
parliament is responsible for the creation of legislation, courts still need to
interpret the law, or to determine the meaning of certain words. For example, in
Victoria a person can only be found guilty of burglary if they enter a ‘building’.
The legislation does not define what a building is, leaving it up to the courts to

decide.
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Rules of precedent
Binding precedent

Where binding precedent occurs, a court must follow the precedent already set,
whether it believes the decision is correct or not. For example, in 2001 Judge
Latham of the New South Wales District Court handed down a controversial
sentence in a sexual assault case. The Judge was bound by precedent to impose a
sentence that was considered lenient by some in the media. The rules of precedent,
however, ensured that the sentence the judge gave was in keeping with sentences
handed down by judges in similar cases.

In New South Wales, a precedent is binding when it has been set by a higher
court. For example, the New South Wales District Court must follow the rulings
of the New South Wales Supreme Court. The judge is only bound by the ratio
decidendi — the reason for the decision — of the higher court. Other statements
made by the Supreme Court judge, known as obiter dicta, may be taken into
account but do not create a precedent.

Precedent only applies if the case is sufficiently similar to the one that set the
precedent. A precedent set by another court in another jurisdiction would not be
binding. For example, a precedent set by the Victorian Supreme Court would not
apply in New South Wales.

Persuasive precedent

Persuasive precedent may influence a decision, but a court is not bound to follow
it. Examples of this type of precedent include judicial statements made by a judge,
or decisions made by courts in other jurisdictions. For example, a decision made
by the House of Lords in Britain may be quoted in a case in New South Wales, but
it is not binding.
How persuasive a precedent is will depend on two main factors:
¢ thejudge. A court is more likely to take into account a precedent set by eminent
and influential judge

¢ the court. The higher the court, the more persuasive the precedent will be.
The operation of the doctrine of precedent in Australia
Court Binding precedent

High Court All state and federal courts

countries

High Court and courts in some other

=

RATIO DECIDENDI A statement
by the judge about the reason
for their decision. It creates a
precedent that lower courts
must follow.

OBITER DICTA Other
statements made by judges,
such as their personal
opinions. These create no
immediate precedent, but
can be used much later

to justify a precedent.

Persuasive precedent

Single judge of Federal Court and Full
Court of Federal Court

Full Court of Federal Court

High Court and courts in other hierarchies

Single judge of Federal Court Single judge of Federal Court

Courts in other hierarchies

Courts of Appeal (NSW, Vic., Qld), Full
Bench and Full Court of Supreme Court

Single judge of Supreme Court, District
Court (County Court in Vic.) and
Magistrate’s Court in same jurisdiction

High Court and courts in other hierarchies

District Court (County Court in Vic.)
and Local Court in same jurisdiction

State Supreme Courts

High Court and courts in other hierarchies

Privy Council (UK) None in Australia

All Australian courts

House of Lords (UK) None in Australia

All Australian courts
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AVOIDING THE USE OF PRECEDENT

A judge is entitled to avoid the use

court, there is a possibility that the lower court was wrong, it may

of precedent in some circumstances, the appeal will be upheld. This overturn the decision and therefore
especially where the use of precedent means that the decision, and the lower court’s precedent.

may result in an unjust legal outcome. therefore the precedent set by the
Judges can avoid precedent by:

e distinguishing the case. A
judge may decide that the
facts of a current case are
sufficiently different to a
previous case that precedent
does not have to be followed.

reversing a judgment. When a
matter is appealed to a higher

CROSS-EXAMINATION When a
lawyer for one party in a case
asks questions of a witness
called by the opposing party.

22 Part 1: The legal system

disapproving a decision. A case
from another court system
overruling a decision. This is similar may be referred to a judge

to reversing a decision, but involves for consideration. The judge,
two separate cases. For example, a however, may simply refuse to
person is found guilty of an offence consider the case because it

in a lower court. Another person is comes from another jurisdiction.
then tried for a similar offence with

similar facts in a higher court. If the

higher court decides the ruling of

lower court, will be reversed.

REVIEW

Explain what a judge does when following precedent.

Outline the aims of the doctrine of precedent.

How was the concept of precedent developed?

Describe the two forms of making precedent.

Explain the difference between binding and persuasive precedent.

LAW IN ACTION

In small groups, develop a list of advantages and disadvantages of using the doctrine
of precedent in the judicial system. Share your list with the class.
2 In which of the following circumstances would binding precedent, persuasive precedent
or no precedent apply? Explain your answer for each.
a Acase in the New South Wales Supreme Court where a case heard in the Western
Australian Supreme Court is raised
A case in the Victorian District Court where a case heard in the High Court is raised
A case in the New South Wales District Court where a case in the Local Court is raised
d Acase in the High Court where a case from the Supreme Court of the United States
is raised

Gl A WN =
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2.3 The adversary system

As we know, the Australian legal system has been heavily influenced by English
law. One of the main characteristics of English law is its use of the adversary
system. This means that in each case there are two opposing sides who argue their
case before a court, which is presided over by a neutral third party.

As long as they abide by the rules of evidence, each side has control over what
evidence it introduces to the court and over the witnesses it may call to support its
case. The opposing side then tests the evidence by asking questions of witnesses
(cross-examination) and by introducing other witnesses and evidence to counter



the other side’s evidence. At the conclusion of the case, the presider (judge or
magistrate) or a jury will decide which version of events they believe; one side will
win and the other will lose. Neither the presider nor the jury has any role in testing
the evidence; for example, a judge cannot cross-examine a witness.

There are many criticisms of the adversary system. Some people argue that
it creates a legal system where the case is won by the best and most persuasive
argument rather than on the evidence. On the other hand, the system allows the
rigorous testing of evidence by both sides. In recent years there have been moves
to reduce the adversarial nature of some cases; for example, the greater use of
mediation in family law matters is designed to reduce time, costs and animosity
between parties in dispute. In criminal law, there have been changes to the way that
some witnesses, such as children and victims of sexual assault, are cross-examined
to reduce the trauma of the trial process.
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REVIEW

1 Describe the key features of the adversarial system.
2 Explain the process of cross-examination.
3 Why is cross-examination such an important part of the adversarial system?

LAW IN ACTION

1 Write a newspaper editorial on the topic of the adversary system. Your editorial should be
either in support of or against the continued use of the system in Australia.

2 In small groups, brainstorm a list of the advantages and disadvantages of allowing the
cross-examination of witnesses in a trial.

=

MEDIATION Where two parties
in dispute meet to discuss
their concerns through mutual
negotiation.
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JURISDICTION The area over

which certain laws and
powers lie.

ORIGINAL JURISDICTION
The power of a court to hear
a case for the first time.

APPELLATE JURISDICTION
The power of a court to hear
a matter on appeal from a
lower court.
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2.4 The court hierarchy

Australia is a federation and as a result there are two levels of law that apply:
state and federal law. (This is discussed in greater detail in Chapter 4.) The
Australian Constitution grants certain legal powers to the Commonwealth (federal)
Government and others to the state and territory governments. Consequently there
are separate state and federal jurisdictions, each having its own court structure.

All courts have an original jurisdiction; that is, the power to hear certain cases
for the first time. For example, the High Court has original jurisdiction to hear
matters relating to the Constitution. In addition to the original jurisdiction, many
courts also have an appellate jurisdiction. This means that the court has the right
to hear cases that were originally dealt with by a lower court but which have been
subject to an appeal.

High Court
of Australia
Full Court of the | Full Court of the E:,"L“:;;gfa”t:
Family Court Federal Court pp

Supreme Courts

! f !

Court of Appeal of

Family Court of

- .
Australia Territory Supreme —» | State Supreme Courts
Courts
State intermediate
—|  Federal Court of Territory Supreme courts (District
Australia Courts or County Courts)

(except Tasmania)

! f t

State minor courts

Federal Magistrates Local courts in (Local Courts,
Court Territories Magistrates Courts or
Courts of Summary
A Jurisdiction)
Federal tribunals State tribunals
— (e.g. National Native (e.g. Local
Title Tribunal, ~ | government courts,
Administrative Workers’ compensation
Appeals Tribunal etc.) courts etc.)

The structure of state and federal courts



UNDERSTANDING KEY LEGAL TERMINOLOGY USED IN THE COURTS

Criminal matter: Where a e Summary offence: A less * Prima facie case: A situation

person is accused of breaking
a law created by parliament

serious criminal matter,
such as drink driving

where the evidence suggests
that a jury would be likely

to convict the defendant

Indictable offence: A serious
criminal matter, such as
armed robbery or murder

Civil matter: A legal dispute
between two or more parties

The state court hierarchy

New South Wales, like all the other states, has a hierarchical court structure. This
means that courts are ‘ranked’. The position of the court within the hierarchy
indicates the type of case that will be dealt with by the court. There are three main
tiers within the hierarchy; inferior, intermediate and superior courts.

Inferior courts
The Local Court

Sometime referred to as the Magistrates Court, this is the lowest court in the

hierarchy. The aim of this court is to settle disputes at a local level, cheaply and

quickly. There is less emphasis on formality in this court although the basic

procedures are retained. The Local Court has two jurisdictions in which it hears

matters:

1 Criminal jurisdiction. There are two areas of criminal law over which the Local
Court has jurisdiction:

e All summary offences. These are less serious crimes, such as drink driving
and shoplifting. The magistrate deals with these matters determining guilt
and issuing punishment.

e Committal proceedings. These are preliminary hearings for more serious
offences, known as indictable offences. The aim of the committal is for the
police to demonstrate that have a prima facie (‘on the face of it’) case — that
there is sufficient evidence that a jury would likely convict this person. If
the magistrate considers there is sufficient evidence then the case will be
scheduled for a trial in a higher court to test the evidence.

2 Civil jurisdiction. The Local Court hears only relatively minor civil matters,
such as debt claims. Matters involving up to $60000 will be heard in the court.

Coroner’s Court

The role of the Coroner’s Court is to investigate unexplained deaths and fires. Like
the Local Court, the Coroner’s Court can commit a defendant to trial in a higher
court if there is a prima facie case.

Children’s Court

This court deals with any summary or indictable matter involving persons under
the age of 18 at the time of the offence, or less than 21 when charged with a crime
they committed when less than 18. The only exception to this is the charge of
murder, where the Children’s Court conducts a committal proceeding and the trial
is held in the Supreme Court.

Chapter 2: Sources of contemporary Australian law: Common law

Log on to the Pearson
Places website and follow
the links to find more
information on the Courts of
New South Wales.

Point to ponder

About 98 per cent of all
criminal and civil matters
are finalised in the Local
Court.

fPoint to ponder

The New South Wales
Consumer, Trader and
Tenancy Tribunal (CTTT)
also deals with small
civil matters, involving
amounts of no more than

@5 000.
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Land and Environment Court

This court deals with matters involving environmental planning and land
compensation. It also deals with appeals in relation to local council decisions. One of
the main areas of its work involves hearing matters where individuals or businesses
have been charged with environmental offences, such as illegal pollution.

Intermediate courts
The District Court

The District Court deals with more serious matters and is presided over by a judge,

who is referred to as “‘your honour’.

e Criminal jurisdiction. The District Court deals with the majority of indictable
offences, such as robbery and assault. Cases are heard before a judge, whose role
is to decide on questions of law, and a jury which, in nearly all cases, consists of
12 randomly selected citizens whose role is to determine guilt. If the defendant
is found guilty, the judge is responsible for sentencing.

e Civil jurisdiction. The District Court hears civil matters involving amounts
between $60000 and $750000 (matters concerning greater amounts may be
heard if all parties agree) and any matter involving compensation for motor
vehicle accidents. In most cases a judge determines the case alone, although a
jury consisting of four or six people may be used.

e Appellate jurisdiction. The District Court can hear appeals from the inferior
courts. A case may be appealed because the penalty imposed was inappropriate,
an error in law may have been made by the magistrate or new evidence has come

to light.
' Superior courts
E The Supreme Court
COURT OF RECORD A court The New South Wales Supreme Court is the highest court in the state hierarchy.
whose decisions can establish In general terms, it hears the most serious cases and those that involve difficult

points of law. The Supreme Court of each state is a Court of Record. This means

that its decisions create precedent, and therefore this court is important in the

establishment of common law.

e Criminal jurisdiction. This court hears the most serious indictable offences,
such as murder, serious sexual assault and kidnapping. All cases are heard before
a judge and jury, who have the same role as in the District Court.

a precedent.

Log on to the Pearson
Places website and follow
the links to find more
information about the
courts of New South
Wales: the Local Court,
the District Court, the

Supreme Court, the L . .
Coroner’s Court, the e Appellate jurisdiction. In New South Wales, a special division of the court

Children’s Court and (known as the Court of Appeal) hears appeals to the Supreme Court. The right
the Land and to appeal is not automatic and applicants must demonstrate that they have a
Environment Court. good reason to appeal. This is known as ‘seeking leave to appeal’.

e Civiljurisdiction. There is no upper limit on civil matters in the Supreme Court,
although the minimum is $750000. As in the District Court, most civil matters
are dealt with by a judge alone, although juries of four, six or ten may be used
n some cases.
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Supreme Court
of New South Wales

The Supreme Court of New South Wales is at the top of the court hierarchy in New South

Wales.

Federal courts

In addition to the various courts of each state, the Commonwealth has its own
hierarchy of courts that deal with matters of federal law.

The Federal Magistrates Service

The Federal Magistrate has jurisdiction in areas of family law and also parts
of bankruptcy and trade practices law. The service also hears appeals from
Commonwealth tribunals, such as the Human Rights Commission.

The Family Court of Australia

The Family Court was established in 1976 as a part of the sweeping changes to
family law that were introduced by the Family Law Act 1975 (Cwlth). It is a
special court that deals with matters of family law, in particular divorce, custody of
children, maintenance and the division of property. Most matters are dealt with by
a single judge, although the Full Bench of the Family Court deals with appeals.

The Federal Court of Australia

Also established in 1976, the Federal Court, like the state’s Supreme Court, is
a Court of Record. Its jurisdiction is broad and includes matters such as trade
practices, industrial relations, intellectual property (copyright), taxation and
immigration. Most matters are dealt with by a single judge, but appeals are heard
by the Full Court of the Federal Court, comprising three judges. Appeals can
come from the decisions of a single judge of the Federal Court, single judges of the
state’s Supreme Court and appeals from state Supreme Courts that exercise federal
jurisdictions.

The High Court of Australia

The main role of the High Court of Australia is to deal with matters involving the
Constitution (this is discussed in greater detail in Chapter 4). When dealing with
a matter for the first time, the case is heard by a single judge, except where the
Constitution is involved, when five judges hear the case. The court is a Court of
Record and consists of a Chief Justice and six other justices.

Log on to the Pearson
Places website and follow
the links to find more
information about the
federal courts: the Federal

Magistrates Service, the
Family Court of Australia,

the Federal Court of
Australia and the High
Court of Australia.
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REVIEW
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Differentiate between a court’s original jurisdiction and its appellate jurisdiction.
Explain the jurisdiction of the Local Court.

What is the role of the Coroner’s Court and the Children’s Court?

Describe the jurisdiction of the Supreme Court and District Court of New South Wales.
Under what circumstances can an appeal be made to a higher court?

Describe the jurisdiction of the Federal Court of Australia.

Explain the function of the High Court of Australia.

LAW IN ACTION

Start a media file by collecting newspaper clippings about cases heard the various courts.
Categorise the cases by the courts in which they are heard.

Working with a partner, decide which court would hear the following cases:

A 16-year-old girl charged with stealing a car

A company accused of using a rival company’s design for a new computer product

A builder accused of disposing of building rubble in a national park

A 32-year-old man accused of importing two kilograms of an illegal drug

A father seeking the custody of his daughter after a divorce

A mysterious fire in which a person was killed

Before an appeal can be made to the High Court, the person seeking the appeal must first
apply. Do you think this should be the case or should everyone have the right of appeal?
Explain your response.
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The Australian legal system is based
upon common law — a type of legal
system that first developed in England
after the Norman conquest in the 11th
century. Where common law could
not bring justice, the king applied the
principle of equity — a concept that
was intended to create fair outcomes.
For several centuries common law and
equity ran as parallel legal systems in
England. Finally, with the passage of
the Judicature Act 1873, equity ceased
to operate as a separate system and its
principles were incorporated into the
common law.

The common-law system allows judges
to make laws, known as common
law, when they are presented with
a situation in which no appropriate
statute law exists. (A statute is a law
made by Parliament.) When a statute is
passed that fills this gap, the common
law ceases to exist.

Another key feature of common law is
the use of the adversary system, which
dictates how evidence is presented in
a legal case. During a trial, each side
presents evidence in support of its
own case. The other side then has
the opportunity to test this evidence
and to introduce new evidence that
contradicts it. Witnesses are called to
give evidence and the other side has the
right to cross-examine the witnesses in
a bid to discredit their evidence.

One of the main features of the
common-law system is the doctrine of
precedent. A precedent can be defined
as ‘a judgment made by a court that
establishes a point of law’. Until the
development of parliaments, precedent
was the primary source of law for
judges to use.

There are two main types of
precedent:

¢ Binding precedent. This type of pre-
cedent is set by a higher court and
must be followed by lower courts.
Failure to follow the precedent will
result in an error in law.

e Persuasive precedent. This is
precedent that a judge may wish
to follow but is not required to.
Examples include precedents set in
different jurisdictions and by lower
courts.

The Australian common-law system is
administered by a court hierarchy that
distinguishes the roles of the courts
based on the types of cases heard in
the court. At the broadest level, courts
are divided into those with a federal
jurisdiction and those with whose
jurisdiction is at a state level.

The Local Court is the main inferior
court in New South Wales and deals
primarily with summary offences.
These are minor offences and are heard
in front of a magistrate only. The Local
Courtalso conducts committal hearings
for indictable (more serious) offences.
These hearings test the evidence of the
prosecution to decide whether a case
should be sent to trial.

The District Court is the intermediate
court and deals with most indictable
offences. Trialsherearepresided over by
a judge and each case is determined by
a jury of 12 randomly selected people.
More serious indictable offences and
very large civil-law matters involving
amounts over $750000 are heard in the
Supreme Court.

At a federal level, the Federal Court
deals with most federal law matters.
The High Court of Australia deals
with constitutional law matters as
well as being the final court of appeal
for Australia. The High Court hears
appeals from the Federal Court and
the state Supreme courts.
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Which of the following statements best describes common law?

A Laws made by parliament that apply to all people

B Laws that are created by a vote of all people

C Laws that are made by judges when no parliamentary laws apply

D Laws that are applied to common problems faced by most people in society

What is a binding precedent?

A A precedent set by parliament

B A precedent that is made using the principles of equity

G A precedent set by a higher court that must be followed by lower courts

D A precedent that is only used in criminal law matters and does not apply to other types of
law

What is a court of record?

A A court whose decisions set precedent

B A court that hears appeals from lower courts

G A court where members of the public are allowed to attend

D A court where proceedings are shown on television

The State of Victoria believes that the Commonwealth Government has taken away some of the

powers granted by the Constitution. Which court should Victoria have this matter heard in?

A The state’s Court

B The Constitutional Court

G The High Court of Australia

D The Supreme Court of Australia

In the case Lumley v. Wagner (1852) Lumley was granted an injunction. What is an injunction?
A An order to pay an amount of money

B An order to stop the performance of a certain act

C An order to change a contract between two parties

D An order to have a dispute settled by a trial with a jury

List the main federal courts.

Define the legal concept of common law.

Describe the historical development of equity.

Compare and contrast the features of common law and equity.

Explain the different types of precedent.

Explain the differences between the local and district courts.

Analyse the key features of the adversary system.

Assess the validity of this statement: ‘There are too many courts in Australia.’
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CHAPTER OUTCOMES

P1
P2
P3
P4
P5

P8

P9

identifies and applies legal concepts and terminology

describes the key features of Australian and international law
describes the operation of domestic and international legal systems
discusses the effectiveness of the legal system in addressing issues

describes the role of law in encouraging cooperation and resolving conflict, as
well as initiating and responding to change

locates, selects and organises legal information from a variety of sources
including legislation, cases, media, international instruments and documents

communicates legal information using well-structured responses

Delegated legislation

Role and structure of parliament

Legislative processes

PRINCIPAL FOCUS SUMMARY OF LEGISLATION

This chapter examines the nature of Biofuel (Ethanol Content) Act 2007
statute law. Particular attention is paid to (NSW)

the role of parliament in the development ~ Constitution of the Commonwealth of
of statute law. The role of delegated Australia

legislation and the way that it is made is Corporations Act 2001 (Cwlth)

also examined. Local Government Act 1993 (NSW)

Parliamentary Committees Enabling Act
1996 No 143 (NSW)
The Australia Acts 1986 (Cwlth and UK)
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BICAMERAL PARLIAMENT A
parliament with two houses.
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Part 1: The legal system

3.1 The role and structure
of parliament

Australia is a parliamentary democracy. This means that the people of Australia
elect representatives who in turn make decisions and pass laws in the name of the
people. If those elected by the people no longer satisfy the wishes of the majority
of citizens then the people will have the opportunity to vote them out of office at
the next election.

The key role of parliament is to pass laws. Any law passed by the parliament
is called a statute. As discussed in the previous chapter, Australia also uses judge-
made laws, or ‘common law’. Statute law is considered to be superior to common
law. Legislation has the power to alter common law and, in cases where common
law and statute law conlflict, the statute has precedence. However, there are a few
exceptions to this rule. For example, in employment law, if an award agreement
created under an Act is not as favourable to an employee as a relevant contract
created by common law, then the common-law contract will prevail.

D e I

Statute law is the body of law created by parliaments.

Parliamentary structure

With the exception of Queensland, all state parliaments and the Commonwealth
Parliament in Australia are bicameral, meaning that they have two houses: an
upper and a lower house. Queensland is a unicameral parliament, having only a
lower house.

At the federal level the two houses are the Senate (the Upper House) and the
House of Representatives (the Lower House). Above the two houses is the position
of Governor-General. The parliament is elected for a maximum period of three
years. However, the government has the right to seek an election at any time before
the three-year term expires.



The House of Representatives

Despite being known as the Lower House, the House of Representatives is in fact
the more powerful house. It is sometimes referred to as the House of Government,
as the political party that holds the majority in this House forms the government,
and its leader becomes the Prime Minister.

The House of Representatives has 150 members, with each member representing
an electorate. Each electorate holds approximately 80 000 voters, so some electorates
in the large cities cover a very small area: just a few square kilometres. Other
electorates, however, are enormous; those in remote Australia cover thousands
of square kilometres. Members here often use aircraft to visit their constituents.
Members of the House of Representatives are elected for a maximum term of three
years.

Traditionally, the members of the House of Representatives have been drawn
from the three main political parties: the Australian Labor Party, the Liberal Party
of Australia and the National Party of Australia. The Liberal and National parties
have for many years been in coalition, meaning they tend to vote as one group on
most issues. The coalition was also formed so that the two parties could create
a majority to form government. One interesting trend in recent years has been
the growth in the number of seats won by independents (politicians who are not
members of any particular party) in the House of Representatives.

The key role of the House of Representatives is to make new laws and amend
existing ones. When a new piece of legislation is first introduced into the House, it
is known as a Bill; if it is passed — that is, enacted into law — it becomes an Act of
Parliament. Most new legislation is introduced in the House of Representatives.

The Senate

The Senate is otherwise known as the States House, because its role is to represent
each of the six states and the two territories. Each state is represented by 12
senators and each territory by two senators. Senators represent their entire state,
not just one electorate; this means that minor parties (those with fewer votes) have
a greater chance of being successfully elected to the Senate rather than to the House
of Representatives.

Each senator is elected for six years, which is twice as long as members of the
House of Representatives. A system of rotation means that half of the Senate retires
every three years; retiring senators may then seek re-election for another six years.
The exception to this is senators who represent the Australian Capital Territory
and the Northern Territory; they serve three-year terms. If a senator leaves the
parliament before the end of their term — for example, they retire due to illness or
die — the state parliament from the state represented by the senator selects a new
senator to take their place. Although, not legally required, convention states that
the new senator will be selected from the same political party as the one who has
left.

The Senate plays a very important role in reviewing legislation that is proposed
by the House of Representatives. It is common for the political party in government
to be in a minority in the Senate. This means that their power in the House of
Representatives is balanced by the Opposition’s power in the Senate.

The Senate has equal law-making powers to the House of Representatives,
except that it is not allowed to introduce or amend ‘Money Bills’ — laws that
introduce new taxes or deal with the normal expenditure of government. The
Senate can, however, request that the House of Representatives make changes to
these Bills before passing them.
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Places website and
follow the links to find

more about the House of
Representatives.

/Point to ponder

The electorate of

Kalgoorlie in Western
Australia is the largest
electorate in the world. It
covers almost 2.3 million

@uare kilometres!

Log on to the Pearson
Places website and follow
the links to find more about
the Senate.



DOUBLE DISSOLUTION

The Australian Constitution has
provisions within it for resolving
deadlocks that might arise between
the Senate and the House of

that the Senate fails to pass the Representatives and the Senate and
same legislation from the House of call a new election. This is referred to
Representatives twice, the Constitution as a ‘double dissolution’.

grants a special power to the Governor-

Representatives. On the rare occasion General to dissolve both the House of

THE PRESIDING OFFICERS OF EACH HOUSE

The Speaker of the House is

is a member of the House and The President of the Senate has

responsible for the administration of the  represents an electorate. At the start a similar role to the Speaker. The
House of Representatives and presides of each new parliament, immediately President is also a senator representing
over debates in the House. The Speaker  following an election, the Speaker one of the states or territories and

is assisted by a Deputy Speaker and will be elected by the members of is also elected by the members of
Second Deputy Speaker. The Speaker the House of Representatives. the Senate.

|

FEDERAL EXECUTIVE
COUNCIL A body comprising
the Governor-General and
Ministers of the Commonwealth
of Australia. (At the state level,
the Executive Council consists
of the state Governor and state
Ministers.)
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The Governor-General

The Governor-General is the representative of the Queen in Australia. The role of
the Governor-General was created by the Constitution of the Commonwealth of
Australia. The Governor-General is appointed by the Queen on the advice of the
Prime Minister. In theory, the Governor-General’s appointment has no set time
limit; however, in practice appointments usually last for about five years.

Although the Governor-General acts as the Queen’s representative, the role of
the monarch in the legislative and parliamentary process has been greatly diminished
since the passing of the Australia Acts 1986 (Cwlth and UK). In practice, the sole
remaining function of the Queen is to appoint the Governor-General.

The Governor-General is a member of the Federal Executive Council, which
also includes the Prime Minister and the Cabinet Ministers; these are the senior
ministers of the government. In most cases, the Governor-General follows the
advice of the Prime Minister and Cabinet. There are, however four key areas
where the Governor-General may exercise power contrary to this advice. These are
known as the Reserve Powers and include:

1 the power to appoint the Prime Minister where an election has resulted in a
hung parliament (A hung parliament occurs when no political power has a clear
majority.)

2 the power to dismiss a Prime Minister who has lost the confidence of the
parliament. This has happened only once: in 1975, with the dismissal of Prime
Minister Whitlam. (This is discussed in greater detail in Chapter 4.)

3 the power to dismiss a Prime Minister who has acted unlawfully
the power to dissolve the House of Representatives at the request of the Prime
Minister; this results in an election being called.

One of the most important roles of the Governor-General is to ensure that the
Federal Executive Council always acts lawfully; that is, within the powers set out
in the Constitution. In this sense the Governor-General is the protector of the
Constitution.



All legislation that is passed by the House of Representatives and the Senate
must then go to the Governor-General for approval. This is known as the ‘Royal
Assent’. Once the assent has been given and the Bill is published in the Government
Gazette (similar to a newsletter of new laws), it becomes law. It is very rare for a
Governor-General to refuse to assent. One reason for not giving assent might be
that the Bill was unconstitutional.

Australia’s first female Governor-General,
Quentin Bryce, was sworn in to the role in
September 2008.

/Point to ponder

In addition to the
legislative role, the
Governor-General is also
the Commander-in-Chief
of the Australian Defence

@roe (ADF).

Log on to the Pearson
Places website and follow
the links to find more about
the New South Wales
Parliament.

THE PARLIAMENTARY STRUCTURE OF NEW SOUTH WALES

New South Wales uses an almost is to accept or refuse legislation. Some 2 The Upper House is referred to
identical parliamentary structure to of the differences between the two as the Legislative Council.

the Commonwealth Parliament. As parliaments are:

in the federal system, there is both . 3 A Governor represents the Queen.

1 The Lower House is referred to
an upper and a lower House and a

representative of the Queen whose role

REVIEW

Define the term ‘statute law’.

Describe the role of parliament.

What is a ‘bicameral parliament’?

Outline the role of the House of Representatives.
Describe the function of the Senate.

Explain the role played by the Governor-General.
What is the Federal Executive Council?

LAW IN ACTION

Write a short report explaining the differences between the Senate and the House of
Representatives.

NGO A ON =

2 Hold a class debate on the topic ‘the Governor-General should not be permitted to dismiss a

democratically elected government’.
3 Compare the structure of the New South Wales and federal parliaments.

as the Legislative Assembly. Parliament in New South Wales
has a fixed term of four years.
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BILL A piece of proposed
legislation.
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Part 1: The legal system

3.2 The legislative process

Any parliament has the power to make statute law. Therefore state, territory
and federal governments have the right to make legislation. The Constitution
determines the areas in which each level of government has the power to make
laws. When statute law is made, the parliament that makes it and the year it was
made will become part of the name of the Act. For example, the law relating to the
use of ethanol in petrol in New South Wales is contained in the Biofuel (Ethanol
Content) Act 2007 (NSW). Similarly, the Corporations Act 2001 (Cwlth) is a federal
statute governing the conduct of companies that are incorporated.

The mechanism for passing laws in the New South Wales and the federal
parliaments (and the other states with bicameral parliaments) is the same and is
summarised in the chart below.

How our

statute law
is made

Government-sponsored Bill Private member’s Bill

|—> Legislative drafting
v
First reading
Bill is introduced to parliament

/

Second reading

Bill lies before parliament between > Reasons for introduction of Bill

readings intentions of Bill
i 2
Third reading Committee stage
Formal reading of Bill with < Detailed parliamentary debate;
amendments. Bill voted on. amendments to Bill if necessary
2
Upper House _ | Bill is voted on; may be returned to
All procedures repeated in Upper - Lower House for amendment
House of parliament v

Royal assent
If passed, Bill is sent to Governor-
General for assent

Mechanism for passing laws in a bicameral parliament

The initial formation of the Bill

Any Member of Parliament has the right to introduce a Bill (this is referred to as a
Private Member’s Bill). However, the more common method is for the government
to sponsor a Bill. In this case a Minister is appointed to develop the Bill. For
example, the Health Minister will deal with a Bill about hospitals. The actual
writing of the Bill, known as legislative drafting, is usually carried out by especially
trained advisors.




The first reading

The Minister or the private member responsible for the Bill will introduce it to the
parliament in the House in which they sit; for example, a senator will introduce
it first to the Senate whereas a representative will first introduce it the House of
Representatives. At the first reading the minister or private member reads the title
and distributes copies of the Bill for members to read before they are asked to vote
on it.

The second reading

During the second reading the parliament debates the Bill, with members given an
opportunity to express their opinions about it.

During the second reading a proposed Bill is debated in both houses.

Committee stage

During the committee stage each individual clause of the Bill is debated, although
in most cases members only wish to speak about certain controversial clauses. It is
at this stage that members can propose amendments to the Bill.

The third reading

It is during the third reading that the House is asked to vote on the Bill. If the vote
is successful then the Bill will be passed onto the Upper House for its approval.

The Upper House

In the Upper House the entire process is repeated, with one exception: if the Bill
was first introduced in the Senate then the first reading is not repeated. If the Upper
House does not pass the Bill it is returned to the Lower House for amendment, or
it may simply be rejected outright.
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Assent

If the Upper House passes the Bill then it is sent to the Governor-General (in
the case of the Commonwealth Parliament) or the Governor (in the case of state
parliaments) for approval. This is referred to as the ‘Royal Assent’. Once the
assent has been given, the Bill will become law. It is now referred to as an Act of
Parliament, and is effective from the date specified in the Act.

THE ROLE OF THE COURTS IN INTERPRETING STATUTE LAW

One of the key functions of the courts is  Sometimes judges will ‘reinterpret’ the final say. It is able to amend the
to interpret the laws that are made by laws with which they strongly disagree.  law, to make it clearer and remove the

parliaments. This interpretation requires  However, if the courts interpret the need for the court to interpret the law.

a judge to determine the meaning of legislation in a way that the parliament
particular words and phrases that are did not intend, then the parliament has

ambiguous.

-

DELEGATED LEGISLATION
Legislation made by non-
parliamentary bodies, such
as councils.

88 Part 1: The legal system

REVIEW

What is a Bill?

Describe the purpose of the first reading of a Bill.
Explain the purpose of the Senate in passing legislation.
What is assent?

Explain the role of the courts in interpreting statute law.

LAW IN ACTION

Conduct a class role-play creating a new law. As a class, brainstorm some class or school rules
that you think need to be made or amended, and then select one for a proposed Bill. Divide the
class into four sections — one for the government and opposition in each house — and refer to
the chart on page 36 to revise the procedures to follow.

Sl A WN =

3.3 Delegated legislation

Delegated legislation is legislation that is made by bodies subordinate to
the parliament. These bodies can include government departments and local
councils, and they are authorised to make legislation by an Act of Parliament.
This authorisation is referred to as an ‘enabling Act’. These Acts define what the
bodies can make laws about and how far their authority extends. For example, the
Parliamentary Commuttees Enabling Act 1996 No 143 (NSW) lists the powers and
rights of the various committees of the Parliament of New South Wales.

Once delegated legislation has been developed, either house has the power to
disallow the legislation. If no such action is taken within 15 days of the legislation
being presented to parliament, then the legislation becomes law. The principles
of the Constitution apply to all matters of delegated legislation. For example, if
the New South Wales Parliament has no constitutional power to make laws on a
particular matter, it cannot delegate to another body to make the law.



Delegated
legislation

Regulations Ordinances Rules By-laws

Types of delegated legislation

The four main types of delegated legislation include:
regulations: delegated legislation made by the Governor-General, state
Governors or members of the Executive Council

—

N

ordinances: laws made for territories of Australia, such as the Australian
Antarctic Territory, usually by the body governing the territory

w

rules: delegated legislation made for government departments, usually by the
departments

-

by-laws: laws made in accordance with the Local Government Act 1993 (NSW).
This Act allows local councils to make laws that apply within the boundaries of
the local government area.

The advantages and disadvantages of delegated legislation

Advantages Disadvantages

e The people making the legislation tend to be | ® Delegating law-making duties to non-

experts in the area to which the legislation
applies; for example, pollution experts from
the Environmental Protection Authority may
draft pollution legislation

Delegating some of the ‘less important’
legislation frees up parliamentary time

Delegated legislation is far easier to amend
and is therefore more flexible

elected bodies may be considered
undemocratic

There is often insufficient time and
expertise among members of parliament
to properly check the delegated legislation

There is usually very little publicity about
delegated legislation, making it hard for
people to voice their views about it before
it becomes law

With many different bodies making
delegated legislation it can be hard to
ensure consistency
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REVIEW

Write a definition for ‘delegated legislation’.

Explain the process that must be taken in order to create delegated legislation.
Describe the differences between regulations and ordinances.

What is a by-law?

LAW IN ACTION

1 Prepare a short information brochure on delegated legislation. In your brochure explain
what it is and how it is made, and define the purpose of delegated legislation.

2 Write an argument either in support of or opposing the use of delegated legislation.

SN =

Local councils can pass delegated legislation that affects a specified area only, such as this
by-law prohibiting alcohol on Bondi Beach.
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The Australian Parliament s
democratically elected. This means
that the people elect representatives
to make laws and decisions on their
behalf. The key role of the parliament is
to make laws (this type of law is called
‘statute law’). Statute law can therefore
be defined simply as law made by
parliament. It is superior to the judge-
made common law. Parliaments can
pass a law to alter or suspend common
law.

The federal parliament and the state
parliaments (with the exception
of Queensland) are bicameral. This
means that they have both an Upper
and a Lower House. The Upper
House in the federal parliament is
the Senate. It is sometimes referred to
as the States House as it is designed
to represent the interests of the
states. Each state is represented by
12 senators and the territories have
two representatives each. The Lower
House is the House of Representatives.
Each member represents an electorate
of approximately 80000 voters.

Most proposed legislation (known as
a Bill) begins in the House of the
Representatives, although Bills can
also be introduced in the Senate. A
Bill must be passed by both houses
in order to become law. The first
stage of this process is known as the
‘first reading’; it is where the Bill is
introduced. During the second reading,
the Billis debated and members have the
opportunity to express their opinions
on the Bill. During the committee

stage the individual clauses of the Bill
are examined in close detail. During
the third reading the members are
asked to vote on the Bill.

Once passed by the House of
Representatives, the Bill is sent to the
Senate for its approval. The Senate has
the right to make amendments to the
Bill, which will then be returned to the
House to be voted on again. A double
dissolution (when the entire parliament
is forced to go to an election) may result
from the same legislation being refused
by the Senate after two attempts.

Once legislation has been passed by
both houses, it is sent to the Governor-
General for approval. The Governor-
General examines the legislation in
terms of whether the parliament has
the constitutional right to pass such
legislation. Once approved, the Bill
is said to have received the Royal
Assent and it will then be published
in the Government Gazette, a type of
newsletter. Once published, the Bill
is called an Act of Parliament and
becomes law.

Parliaments have the right to pass
on their rights to pass legislation to
another group, such as a government
department or a local council. This is
known as delegated legislation. Before
another body can be delegated the
right to make legislation the parliament
must first pass an Enabling Act. This is
a special Act that outlines the extent of
the legislative powers to be granted to
the subordinate body.
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1 What type of parliamentary structure does New South Wales have?
A Aguided system
B A statutory system
G A senatorial system
D A bicameral system

2 Which of the following best describes role of the Senate?
A To represent the interests of the states and territories
B To advise the Governor-General on matters of constitutional law
G To represent the interests of the electorate represented by the senator
D To introduce new legislation that is needed in order to update old laws

3 How is the Governor-General appointed in Australia?
A By a vote of all Australians
B By a vote of the federal parliament
G By the Queen, following advice from the Prime Minister
D The outgoing Governor-General nominates a successor to the post.
4 Alocal council is given the right to issue parking tickets by the Parliament of New South Wales.
What type of legislation is this?
A Common state law
B Local enabling acts
G Delegated legislation
D Parliamentary executive law
5 The House of Representatives passes a Bill, which the Senate refuses to accept. The House of

Representatives returns it the Senate without amendment, but again it fails to pass. Which of
the following actions can now be taken?

A The parliament can be dissolved and an election held to elect a new parliament.

B The Senate can now make whatever changes it wants to the Blll and send it to the
Governor-General.

C The House of Representatives can override the Senate and the Bill will go straight to the
Governor-General.

D The Senate can appeal to the Queen and she can accept or reject the Senate’s
recommendation before passing the law.
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1 Define the term ‘statute law’.

2 Qutline the roles of the House of Representatives.

3 Describe the role of the Governor-General in making statute law.

4 Describe the steps involved in the creation of statute law.

5 Explain the concept of delegated legislation.

6 Compare the features of common law and statute law.

7 Analyse the advantages and disadvantages of statutory law over common law.

8 Analyse the role of the Governor-General in protecting the Constitution.

9 Assess the advantages and disadvantages of Australia having two houses of parliament.
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Sources of contemporary
Australian law: Constitutional law

describes the operation of domestic and international legal systems

locates, selects and organises legal information from a variety of sources
including legislation, cases, media, international instruments and documents

CHAPTER OUTCOMES

P1  identifies and applies legal concepts and terminology

P2 describes the key features of Australian and international law
P3

P8

P9

communicates legal information using well-structured responses

PRINCIPAL FOCUS

This chapter examines the development and role of the Australian Constitution.
In particular, the nature of the Constitution in separating powers between the
three branches of government and in dividing power between the state and federal

governments is examined. The role of the High Court of Australia in the operation of

the Constitution is also discussed.

Division of power The

Constitution

Separation of powers

Role of the High Court

SUMMARY OF CASE LAW

Australian Boot Trade Employees
Federation v. Whybrow & Co (1910) 11
CLR 311

Auwstralian Communist Party v.
Commonwealth of Australia (1951) 83
CLR 1

Commonwealth v. Tasmania (1983) 136
CLR 1 (the Tasmanian Dam case)
Murphyores Inc. Pty Ltd and Others v.
The Commonwealth of Australia and
Others (1976) 136 CLR 1

New South Wales v. Commonwealth
[2006] HCA 52; 81 ALJR 34; 231 ALR 1
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SUMMARY OF LEGISLATION

Act of Settlement 1701 (UK)

Australia (Request and Consent) Act 1985
(Cwlth)

Australia Act 1986 (Cwlth)

Colonial Laws Validity Act 1865 (Imp)
Commonwealth of Australia Constitution
Act 1900 (UK)

Communist Party Dissolution Act 1950
(Cwlth)

Constitution Act 1902 (NSW)

Fair Work Act 2009 (Cwlth)

Magna Carta 1215

Privy Council (Appeals from the High
Court) Act 1975 (Cwlth)

Privy Council (Limitation of Appeals) Act
1968 (Cwlth)

Workplace Relations Act 1996 (Cwlth)
Workplace Relations Amendment (Work
Choices) Act 2005 (Cwlth)

SUMMARY OF
INTERNATIONAL LAW

Convention for the Protection of the
World Cultural and Natural Heritage
(1972)




4.1 An introduction to
Constitutional law

A constitution can be defined as a document that outlines the rules for the
governing body of a nation. In other words, it is the rules that control the power,
authority and operation of a parliament. In Australia, the Australian Constitution
governs the Parliament of the Commonwealth of Australia, while each of the six
states also has its own Constitution.
The two constitutions that affect citizens of New South Wales are:
the Australian Constitution: this was created by the Commonwealth of Australia
Constitution Act 1900 (UK). The British Parliament passed this Act when the six

1

colonies that made up Australia decided to federate into a single nation. It came

into effect on January 1 1901 — the official date of federation.

the Constitution of New South Wales: this was created by the Constitution Act

1902 (NSW).

The main role of the Australian Constitution is to determine what powers can
be exercised by the Commonwealth Government and what powers remain with
the state governments. This is known as the division of power and is discussed in

greater depth in Section 4.2.

\—:/
The right

of the parliament to rule
without interference.

HISTORICAL DEVELOPMENT OF ENGLISH CONSTITUTIONAL LAW

In parliamentary democracies such

as Australia, constitutions are almost
taken for granted. However, they

are enormously important in the
maintenance of democracy and the
rule of law. The first constitutional
document was developed in 1215

in England and was known as the
Magna Carta. It was the first attempt to
restrain the authority of the monarchy.

The Magna Carta was forced onto the
unwilling King John by the powerful
nobility. John’s reign had been plagued
by a series of unsuccessful wars

and bitter feuds with other powers,
including the Pope, who at one point
ex-communicated John. He was,
therefore, in a weak position and

the nobility seized their opportunity.
The document itself is mostly about
increasing the power of the nobility at
the expense of the King, but in some
fundamental clauses the notions of
parliamentary sovereignty are outlined
as well as some references to the
rights of individuals.

After the establishment of the Magna
Carta, the status of parliament
continued to rise. In the 15th century,

King Henry V conceded that the
parliament had the right to make
legislation and established that
legislation should be approved by the
House of Commons - the parliament
made up of common men (that is, men
not of noble birth).

Your MAJCITY. You Wwe £ Cuones.,

1Lk THE THEowE
J SMNTHL MALMA CARTA
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King John was given no real choice
but to sign the Magna Carta.

The position of parliament was further
enhanced when, in 1689, the English
Bill of Rights was passed. The Bill
required the King to call parliament
together regularly, and took away the
King’s right to block legislation made
in the parliament. Therefore in England
the position of the parliament, its role

and stature in society were enshrined
in law by the end of the 17th century.

The other main aspect of constitutional
law is the position of the judiciary.
Throughout the history of Britain,
judges had been dismissed by the King

whenever they ruled against his wishes.

This meant that there was no real
independence of the judiciary. This
problem was overcome with the
passing of the Act of Settlement 1701
(UK), which guaranteed that judges
would remain in office quamdiu

se bene gesserint— during good
behaviour.

Thus by 1701 Britain had developed

a series of constitutional laws that
ensured that each area of government
had assigned roles and authorities.

While there was no single constitution,
there existed a wide variety of laws
that served the same purpose. The
principles outlined in the various
constitutional documents developed
over hundreds of years in England can
be seen in most modern constitutions,
including the Australian Constitution.
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The establishment of the Australian
Constitution

The Australian Constitution was created by an Act of the British Parliament:
the Commonwealth of Australia Constitution Act 1900 (UK). The agreement
of the British Parliament was necessary for the establishment of the Australian
Constitution because, prior to this, Australia had been a collection of self-governing
colonies under the ultimate authority of Britain.

The Australian Constitution can be described as the fundamental law of
Australia. All Australians, including the Commonwealth and state parliaments, are
bound by the Constitution. This means that all government decisions, including
statute law, must comply with the conditions established by the Constitution.

Before the Australian Constitution came into effect and the Australian nation
was created, the people of the six colonies (New South Wales, Victoria, Tasmania,
South Australia, Western Australia and Queensland) had to agree to the conditions
of federation. This was done through a series of votes, called plebiscites, where
the people were asked if they agreed to the plan. Once this was achieved, the
Australian Commonwealth was established on 1 January 1901. On this date the
Commonwealth of Australia Constitution Act 1900 (UK) came into effect.

“~

Federation celebration in Sydney’s Centennial Park, 1 January 1901




The Constitution established a federal parliamentary system of government.
Under this system of government, powers are distributed between a central (or
federal) government and regional (or state) governments. This type of system is
relatively rare, and found in only 13 other countries in the world: Canada, the
United States of America, Mexico, Venezuela, Brazil, Germany, Switzerland,
Austria, the United Arab Emirates, Malaysia, Pakistan and India.

This federal structure, in which the state parliaments held on to significant
power, reflected the fact that the various colonial governments had to agree to
the establishment of the Commonwealth. There was considerable reluctance on
the part of many colonial politicians to decrease their powers by handing over
authority to a new federal government.

These concerns were one of the main reasons for the establishment of the
Senate. As was discussed in Chapter 3, one of the main roles of the Senate was
to enshrine states’ rights, and for this reason it was often referred to as the States
House. The structure of the Senate, with each state having 12 senators, regardless
of population, was a bid to allay fears from the states with smaller populations,
especially Western Australia, that the large eastern states would dominate the
Commonwealth Parliament.

The large star directly under the Union Jack on the Australian flag is known as the
Commonwealth Star. Its seven points represent the six states and the combined territories of
the Commonwealth.

REVIEW N

1 Define the legal term ‘constitution’.

2 Describe the main role of the Australian Constitution.

3 Explain why the Magna Carta is considered such an important legal document.
4 What is a federal parliamentary system?

LAW IN ACTION

1 Write a short explanation of the historical development of constitutional law.

2 Before Australia federated, many members of colonial parliaments expressed considerable ‘
reluctance to federate. Why do you think this reluctance existed? Explain how the n— -y
Constitutional structure of the Commonwealth attempted to reduce these fears.
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4.2 The constitutional division
of power

One of the most important aspects of the Constitution is its role in dividing power
between the states and the Commonwealth parliaments. Prior to federation, each of
the six colonies had their own constitutions and systems of government. Sections
106 and 107 of the Australian Constitution guarantee the ongoing existence of each
of the states and their constitutions.

The constitutions of each state provide state parliaments with the powers to
make laws on any matter that affects the state. The Australian Constitution does
not really restrict these rights, with a few exceptions (see below). In fact, as a result
of the Constitution, state parliaments have law-making powers on a far wider range
of issues than the federal parliament.

Lawmaking
powers
Exclusive Residual
powers powers
Commonwealth State
Parliament parliaments
Concurrent
powers

~_
Y

Commonwealth — State

The division of power

Exclusive powers

Exclusive powers are those powers that are granted only to the Commonwealth
Parliament. These powers fall into three main categories: trade, foreign relations
and defence. Section 90 of the Constitution grants exclusive powers to the
Commonwealth in the area of customs. This is an important power as it gives the
Commonwealth power over immigration and international trade.

Section 51 also makes reference to the power of the Commonwealth to make
laws in relation to trade. This section of the Constitution was used in 1976 to
block sand mining on Fraser Island in the famous case Murphyores Inc. Pty Ltd
and Others v. The Commonwealth of Australia and Others (1976) 136 CLR 1.
Murphyores was blocked from mining on the island by the Commonwealth
Government, which used its constitutional powers over trade.




Section 51(vi) makes reference to the defence of Australia. Under this section
the Commonwealth has the responsibility for ‘the naval and military defence of the
Commonwealth’. This role is reinforced by section 114, which forbids states from
forming their own defence force:

‘A state shall not, without the consent of the Parliament of the
Commonwealth, raise or maintain any naval or military force...’
Section 114 of the Australian Constitution

Perhaps one of the most significant aspects of the Commonwealth’s powers lies
under the broad category of ‘external powers’. Section 51 is the most commonly
quoted section on this issue. Section 51(xxix) makes reference to ‘External Affairs’
and this has been interpreted quite broadly by the ngh Court. The external
affairs power has been significant and continues to grow in importance over time.
It is through these powers that the Commonwealth is able to sign international
agreements such as treaties. These international agreements then take precedence
over the powers of the states.

CASE LAW commonwealth v. Tasmania (1983) 136 CLR 1 (the Tasmanian Dam case)

The Commonwealth blocked Tasmania the Commonwealth had no powers over Natural Heritage (1972). It argued that
from constructing a hydroelectric dam environmental protection. because this international agreement
in the World Heritage-listed Gordon stipulated that there should be no
River. The Tasmanian government construction, such as dams, in a World
claimed that it was unconstitutional for block construction because Australia Heritage area, it was required to stop
the Commonwealth to block the dam, was a signatory to the Convention for construction under international law.
because power generation was an area the Protection of the World Cultural and The High Court agreed and the dam

of state responsibility. It also argued that was never built.

During the case the Commonwealth
argued that it did have the power to

Residual powers

Residual powers are those powers that the states retained after federation. These
powers are outlined in the constitutions of the various states, which confer authority
in the area of health, transport, education and, importantly, law and order. It is for
this reason that there is so much diversity between the states on various issues such
as criminal law, traffic regulations and educational policy.

Concurrent powers

Concurrent powers are those that are shared between the Commonwealth and
the state governments. There are many areas of government where both levels
have authority. For example, in relation to health care, the state governments have
the responsibility of running hospitals, ambulance services and so on, but the
Commonwealth is responsible for raising health care funding through the running
of the Medicare system.

Where state and federal laws conflict, the Constitution is clear that laws made
within the limits of the constitution by the Commonwealth have precedence:

‘When a law of a state is inconsistent with a law of the Commonwealth,
the latter shall prevail, and the former shall, to the extent of the
inconsistency, be invalid.’

Section 109 of the Australian Constitution
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CASE LAW New South Wales v. Commonwealth [2006] HCA 52; 81 ALJR 34; 231 ALR 1

In 2005 the Coalition government of
John Howard introduced radical changes
to Australia’s industrial relations laws.
The new Act, the Workplace Relations
Amendment (Work Choices) Act 2005
(Cwilth), was generally referred to as
‘WorkChoices’. Industrial relations have
generally been controlled by the states,
but the federal government argued that
the Constitution granted it power to act
and these powers were superior to those
of the states.

The new Act amended the existing
Workplace Relations Act 1996 (Cwlth)

and introduced a range of changes that
were criticised by the Labor Party and
trade unions (this is discussed in greater
detail in Legal Studies HSC 3rd Edition).
The Labor Government of New South
Wales joined with most of the other Labor-
governed states in a High Court challenge
against the WorkChoices law.

The WorkChoices legislation relied on
using section 51(xx) of the Constitution
(the corporations power) and section
51(xxxv) (powers relating to conciliation
and arbitration). The New South Wales
Government argued that section 51 could

only be used in relation to the external
relations of corporations, not in regards to
their industrial relations. In a 5-2 ruling,
the High Court held that the Constitution
did not stop the Commonwealth from
using its powers to make industrial
relations laws.

In 2008 the new Labor Government of
Kevin Rudd introduced legislation that
revoked many of the industrial relations
changes introduced by WorkChoices.

The new legislation, the Fair Work Act
2009, came into force on 1 July 2009.

CHANGING THE CONSTITUTION

Constitutional change is a difficult
process that requires a specific vote
by the people, known as a referendum.
The process for undertaking a
referendum is outlined in section 128
of the Constitution. Under this section,
referenda require a majority of votes
to succeed; in addition, there must be
a majority in at least four of the six
states. A referendum that, if passed,
would reduce the power of any state
or territory in the Commonwealth must
also have a majority in that state.

Before a matter can go to a
referendum, the Commonwealth
Parliament must pass the Bill that
contains the proposed change. Once
the parliament has given its approval,
the referendum will be put to the
people in the form of a question to
which they must answer ‘yes’ or ‘no’.

Australians have been reluctant to
change the Constitution; most referenda
have failed. The most successful
referendum was held in 1967. Voters
were asked whether they supported
Aboriginal people being included in the

50

Part 1: The legal system

national census (until then, section 127
of the Constitution specifically excluded
them) and whether the Commonwealth
government should be able to make
laws on the behalf of Aboriginal people
(until then it was a state government
responsibility). More than 90 per cent of
Australians voted ‘yes’ in the referendum.
Section 127 was repealed, and section
51(xxiv) of the Constitution, which until
1967 had conferred the power to make
laws with regard to:

‘... the people of any race,
other than the Aboriginal
race in any state, for whom
it is deemed necessary to
make special laws’

was amended to strike out the words
‘other than the Aboriginal race in any
state’.

The 1967 referendum that changed
the Constitution to allow the federal
government to make laws in relation to
indigenous Australians was the most
successful, with more than 90 per cent
of voters agreeing to the change.

Point to ponder

An amendment to the
Constitution is shown

by striking out a deleted
section or inserting a new
section in bold.




REVIEW

1 Explain the concept of the division of power. ) : \_ At 37 .. 1
2 What are ‘exclusive powers’? ot S
3 Explain the importance of Section 51 of the Constitution. e - o1
4 Qutline the nature of residual powers. i =
5 What are ‘concurrent powers’? ) A <o
6 Explain what happens when both the state and federal governments have powers in the ¢3
same areas.
7 Describe the process for changing the Australian Constitution.
LAW IN ACTION =
1 Why do you think so much of the Australian Constitution deals with the division of power?
2 Examine the case Commonwealth v. Tasmania (1983) and complete the following activities: -
a Explain why Tasmania believed the Commonwealth had no rights in this matter.
b Outline the argument of the Commonwealth and the High Court’s ruling.
3 Examine the case New South Wales v. Commonwealth [2006] and complete the following >3
activities:
a Briefly outline the facts of this case. S AT ol

b Outline the arguments presented by New South Wales.
¢ Explain the ruling of the High Court.

4 Over the years, some people have called for the Commonwealth to take greater control of
areas such as health, education and law and order, which are currently governed by the
states. As a class, brainstorm some of the advantages and disadvantages of such an action.

5 With a partner, discuss the advantages and disadvantages of the current system used for
changing the Constitution.

6 Write an argument either in support or against the current constitutional system.

4.3 The separation of powers

In addition to dividing power between the Commonwealth and the states,

the Constitution also ensures that no one group within the government can

dominate. This is known as the ‘separation of powers’. The Constitution divides

Commonwealth powers between three separate bodies:

1 The parliament, whose powers are outlined in Chapter 1 of the Constitution, in
particular section 51.

2 The Commonwealth Executive, which is officially referred to as the Federal
Executive Council. Its members include the Governor-General, the Prime
Minister and the members of the Cabinet (senior government ministers). The
powers of the executive are contained in Chapter 2 of the Constitution.

3 The judicature or courts. The Constitution established a federal Supreme
Court (referred to as the High Court of Australia) (section 71) and also granted
federal parliament the right to create other federal courts (section 71). Under
the Constitution, High Court judges cannot be removed from their position
without the approval of the Governor-General and both houses of parliament.
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The Constitution separates
constitutional powers
between different sections of

Constitutional

authority

The Parliament

The
Commonwealth
Executive

The Judicature

the government.

The aim of the separation of powers is to ensure that authority is evenly

distributed between these three groups. By doing this, each acts as a check on the
others, to ensure that there are no abuses of power and that constitutional authority
is not exceeded. The following case demonstrates the separation of powers.

CASE LAW Australian Communist Party v. Commonwealth of Australia (1951) 83 CLR 1

During the spring session of federal
parliament in 1950, the Liberal Prime
Minister Robert Menzies introduced
legislation that would outlaw the
Communist Party and allow the
Commonwealth to seize all its assets.
Under the Bill, any person charged with
being a member of the Communist Party
would be required to prove their innocence
rather than the prosecution being required
to prove their guilt.

Initially the Labor Party blocked the Bill
in the Senate but after internal debate
the Bill was passed and became the
Communist Party Dissolution Act 1950
(Cwilth). In the preamble to the Act it was
claimed that the Communist Party was

a revolutionary party whose members
were attempting to destabilise the
democratically elected government
through strikes and boycotts.

The Communist Party, with the support

of several trade unions, took the
Commonwealth to the High Court, arguing
that the Commonwealth did not have

the constitutional right to ban a political
party. The Commonwealth argued that it
did have the power as it lay within their
defence powers.

Six out the seven High Court judges

held that the Commonwealth had no
constitutional right to ban the party. They
stated that, while the Commonwealth had
considerable defence powers, there was

no justification to use those powers in
relation to the Australian Communist Party.

Chief Justice Latham was the dissenting
judge. He argued that it was the role of the
parliament to make defence policy, not the
courts. He stated that ‘whether they are
right or wrong, is a political matter upon
which the electors, and not any court, can
pass judgement’. He also went on to point
out that the Commonwealth had powers
to make laws to stop subversion and other
acts of treason.

In September 1951 Menzies attempted
to gain the power to ban the Communists
through a referendum but was
unsuccessful by a very small margin.
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REVIEW

1 Write a definition for the ‘separation of powers’.
2 Who makes up the Federal Executive Council?
3 OQutline the role of the Council.

LAW IN ACTION

1 Write a short report explaining the importance of the separation of powers.

2 Review the case Australian Communist Party v. Commonwealth of Australia (1951) and
complete the following activities:

a Briefly outline the law proposed by the Menzies government.

On what grounds did the Communist Party take the matter before the High Court?
Explain the finding of the majority of the High Court.

Describe the ruling of the Chief Justice.

Explain how this case demonstrates the role of the separation of powers.

(- - T T -

4.4 The role of the High Court

The High Court of Australia is the highest court in Australia. It was established in

1901 under section 71 of the Constitution. The court has three main aims:

1 to protect the Constitution by ensuring that governments act within their
constitutional powers

2 to exercise its original jurisdiction (this refers to cases that are first heard in the
High Court). These cases include ‘constitutional challenges’; that is, where the
actions of the Commonwealth are being challenged as unconstitutional, such as
the Tasmanian Dam case (Commonwealth v. Tasmania (1983) 136 CLR 1)

3 toactas the final Court of Appeal within the Australian legal system. The High

Court can hear an appeal from any of the state Supreme Courts or from the
Federal Court.

One of the main roles of the High Court is to protect the Constitution.

Point to ponder

High Court judges are
required to resign from
office once they reach the
age of 70.
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THE PRIVY COUNCIL

The Privy Council is the highest court
of appeal in Britain and, until 1986,
Australians had the right to appeal
matters from Australian courts to the
Council. As such, the High Court was

not in fact that most superior court

in Australia, meaning that a court in
Britain had the power to overturn legal
decisions made by Australian courts.

A series of acts passed in the 1960s
and 1970s reduced this right. The Privy

(Cwith) removed the right of appeal to
the Council from the High Court in any
matter involving federal law. The Privy
Council (Appeals from the High Court)
Act 1975 (Cwlith) removed the right to
appeal any matter from the High Court
to the Council; however, it was still
possible to appeal to the Privy Council
from a state Supreme Court.

In 1986 the Australia Act 1986
(Cwlth) and the Australia (Request

passed. As a result, the Colonial Laws
Validity Act 1865 (Imp) was repealed.
Until this time, any state law that

was inconsistent with English law
was considered invalid. The passage
of these Acts meant that the right

to appeal to the Privy Council from
state Supreme Courts was removed.
As a consequence, the High Court of
Australia became the highest court in
Australia, being the final court of appeal

for all matters, importantly including

Council (Limitation of Appeals) Act 1968 : Ll
matters relating to the Constitution.

and Consent) Act 1986 (Cwlth) were

One important role of the High Court is interpreting the Constitution. Like all
other Acts of Parliament, the Constitution is not always clear and the courts must
interpret and define certain words and phrases. The Court ensures that parliament,
the courts and government departments do not exceed their constitutional authority;
for example, in the case Murphyores Inc. Pty Ltd & Ors v. The Commonwealth of
Australia & Ors (1976) 136 CLR 1, where the High Court was required to decide
whether the Commonwealth had powers in this matter.

Point to ponder

When an Act is repealed
it is removed from the
statutes, ceasing to be a
valid law.

CASE LAW Australian Boot Trade Employees Federation v. Whybrow & Co (1910) 11 CLR 311

In 1904 the Commonwealth Government
established the Commonwealth Arbitration
Court to hear industrial disputes. Its main
role was to settle industrial disputes that
extended across state boundaries. The
court also made and enforced industrial
awards, registered industrial organisations
such as unions, and made common rules
—that is, rules that apply across

a whole industry.

held that the Arbitration Court could only
exercise those powers that had been
granted by the Commonwealth. While the
Commonwealth had granted the powers in
question to the court, the Commonwealth
itself had no constitutional right to do so.
Therefore the High Court ruled that the
Arbitration Court had no authority to make
common rules or common awards.

During a dispute between the Australian
Boot Trade Employees Federation and
Whybrow and Co, the Commonwealth
Arbitration Court made an award that it
stated was to apply to all employees in the
boot trade throughout Australia.

However the federation took the matter

to the High Court, claiming that the
Arbitration Court did not have the authority
to make such as ruling. The High Court

REVIEW

Describe the role of the High Court in regard to the Constitution.

What are the other roles of the High Court?

What is the Privy Council?

Explain the role that the Privy Council had in the Australian legal system.

Outline the process that transferred power from the Privy Council to Australian courts.

4 LAW IN ACTION

Refer to the case Australian Boot Trade Employees Federation v. Whybrow & Co (1910) and
complete the following activities:

a What action did the Arbitration Court take that was considered outside its authority?

b Explain why the High Court ruled that the action was unconstitutional.

Gl A WN =

54 Part 1: The legal system




CHAPTER SUMMARY

A constitution is a document that
outlines the rules for the governing
body of a nation. The Australian
Constitution governs the Parliament
of the Commonwealth of Australia; in
addition, each of thesixstateshasitsown
constitution. The first constitutional
document was developed in 1215 in
England. Known as the Magna Carta,
it was the first attempt to restrain the
authority of the monarchy. After the
establishment of the Magna Carta the
influence of parliament continued to

between Australia and other countries.
Other important exclusive powers
relate to defence and customs.

Powers that remain with each of
the state governments are known as
residual powers. These powers include
powers over education, health and
law and order. Concurrent powers are
those that are shared between both the
state and federal governments. Where
conflictarises between these concurrent
powers, the federal government’s
powers are considered greater.
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The Constitution can be described

as the fundamental law of Australia.
All  Australians, including the
Commonwealth and state parliaments,
are bound by the Constitution. This
means that all government decisions,
including statute law, must comply
with the conditions established by the
Constitution.

One of the most important aspects
of the Constitution is its role in
dividing power between the states
and the Commonwealth parliaments.
Those powers that are granted
to Commonwealth are known as
‘exclusive powers’. The main exclusive
powers relate to ‘external powers’; that
is, the powers that allow the federal
government to deal with matters

one group within the government

can dominate. This is known as the

separation of powers. Three bodies
have power distributed between them:
the Parliament, the Executive and the

Judiciary.

The High Court of Australia is the

highest court in Australia. The Court

has three main functions:

1 to protect the Constitution by
ensuring that governments act
within their constitutional powers

2 to exercise the court’s original
jurisdiction (where cases are first
heard); in the High Court, this
means constitutional cases, (known
as ‘constitutional challenges’)

3 to act as the final court of appeal in
the court hierarchy.
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MULTIPLE-CHOICE QUESTIONS

1 Which of the following best describes the role of a Constitution?
A A document outlining the rights of citizens
B A document outlining the rules by which the government must act
C Adocument containing the full list of all statute laws that exist within the country
D A document that grants the power to the government to enter into international laws

2 What are exclusive powers?
A Powers given to the states

.
Uegme ': T o3 B Powers that are held by the federal government
F"._;.".."‘ Ao OW C Powers provided to the Governor-General
’ --,-,-"...' i D Powers that are given to the Federal Executive Council
!:’:- .;:-.o—-whwl . a
- s :':‘i';* ua 3 What happens when the powers of the states and federal government conflict?
il ;&-o!uoﬂz 5‘\'.; P E A The powers of the federal government take precedent.
B pheee He The issue is referred to the Governor-General to make a decision.
Cansdatlond LR [ Y E

B
Refomve B M43 C The High Court automatically decides which government has powers.
D Areferendum will be held in the state affected, asking the voters to decide which
government’s power should be used.
4 What is the purpose of the separation of powers?
A To ensure voters can change the Constitution
L B To ensure that the rights of the states are maintained
C To ensure that no branch of the government becomes too powerful
D To ensure that people have the right of appeal from the state courts to the High Court

5 What is the original jurisdiction of the High Court of Australia?
A Constitutional challenges
B Dealing with cases involving treason
C Dealing with the most serious criminal matters
D Hearing appeals from the state Supreme Courts and the Federal Court

SHORT-ANSWER QUESTIONS

1 List the three branches of the federal government between which the Constitution separates
power.

2 Qutline the purpose of a constitution.
3 Describe the concept of the division of power.
4 Explain the importance of the separation of powers.
5 Explain how the Australian Constitution can be changed.
6 Analyse the role of the Governor-General in constitutional matters in Australia.
~ f - /’,“J L . 7 Assess the importance of the High Court in constitutional law in Australia.
1 2 a1
S :
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Aboriginal and Torres Strait
Islander peoples’ customary law

CHAPTER OUTCOMES

P1  identifies and applies legal concepts and terminology
P4 discusses the effectiveness of the legal system in addressing issues

P5  describes the role of law in encouraging cooperation and resolving conflict, as
well as initiating and responding to change

Pé6  explains the nature of the interrelationship between the legal system and society

P8  locates, selects and organises legal information from a variety of sources
including legislation, cases, media, international instruments and documents

P9  communicates legal information using well-structured responses

P10 accounts for differing perspectives and interpretations of legal information and
issues

Diverse nature of Spiritual basis of the law,
customary laws significance of land and water

Mediation and sanctions Family and kinship

Aboriginal and
Torres Strait
Islander law

Rituals and oral Relevance to contemporary

traditions of the law Australian law
PRINCIPAL FOCUS SUMMARY OF CASE LAW SUMMARY OF LEGISLATION
This chapter examines the key features Lardil Peoples v. State of Queensland Native Title Act 1993 (Cwlth)
of Aboriginal and Torres Strait Islander [2004] FCA 298
law. The diverse nature of the laws and Mary Yarmir v. Northern Territory [1998]
the significance of land and water are 771 FCA
discussed. Milirrpum v. Nabalco Pry Ltd (1971) 17
FLR 141

R v. Shannon (1991) 57 SASR 15
Ward & Ors v. State of Western Australia
& Ors [1998] 1478 FCA
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KINSHIP The relationship
between individuals and their
extended family or clan and
the bonds of loyalty that tie the
group together.

9.1 Diverse nature of customary
law

Aboriginal people are thought to have arrived in Australia somewhere between
60000 and 80000 years ago. Over the thousands of years that they have occupied
the continent, a complex customary legal system developed. This system was one
based on oral traditions and was strongly linked to the notion of kinship.

Prior to the invasion of Australia by Europeans in 1788, Aboriginal people
lived a traditional hunter—gatherer existence, in which tribal groups moved around
their territories in search of food and water. The seasons, the harshness of the
environment and the size and composition of the group determined the size of the
territory and how far each group moved.

DEFINING ABORIGINAL AND TORRES STRAIT ISLANDER CUSTOMARY LAW

In the case Milirrpoum v. Nabalco Pty Ltd
(1971) 17 FLR 141, it was argued that
customary law must be defined in order

There is no set definition for the concept
of customary law. This is partly because
of the diverse nature of Aboriginal and

‘a system of rules of conduct
which is felt as obligatory

Torres Strait Islander peoples’ legal
systems, and the fact that many of

the laws are secret and known only
to members of the tribe to which

they apply.
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upon them by the members of

for it to be valid. Justice Blackburn did a definable group of people’.

not agree that this was the case but
nonetheless produced the
following definition of customary law:

It is important to note that there is no single Aboriginal nation (see below).
There are approximately 500 known Aboriginal and Torres Strait Islander nations.
Within each of these nations there existed a number of clans. Each of these clans
had its own territory, traditions and rituals and, importantly, developed its own
laws. Consequently there are now thousands of variations of Aboriginal and Torres
Strait Islander peoples’ customary law.
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Therefore it is impossible to talk of Aboriginal and Torres Strait Islander
peoples’ customary law as a single entity. Instead, we can only look at those aspects
of the law that are similar and common to all groups; for example, the importance
of the Dreamtime to the establishment of the law and the role of the land and
spirituality in Aboriginal and Torres Strait Islander customary law.

THE DREAMTIME

The Dreamtime is the basis of Aboriginal made and maintained the land and part of the law. Therefore, references
spirituality and has been passed down how they laid down the law. As in most  to the structure of society, the rituals

by word of mouth from generation to indigenous societies, Aboriginal and required to maintain daily life and the
generation for thousands of years through  Torres Strait Islander peoples make behavioural standards expected of the
the use of song, dance and story. no distinction between daily life and people that are found in the Dreamtime
The importance of the Dreamtime the law. Morality, religion and norms are in fact references to customary law.
lies in the way it tells how the spirits of social behaviour are all considered

There is no single type of customary law. Instead, the 500 or so separate
Indigenous Australian nations that can be identified in Australia each developed
their own unique laws. However, all of these laws do share common aspects. Most
importantly, all have a spiritual base and are inescapably linked to the land.

REVIEW

1 Outline the lifestyle of Indigenous Australians prior to the European invasion.

2 Describe the importance of the Dreamtime in Aboriginal and Torres Strait Islander peoples’
customary law.

3 Why is it impossible to discuss a single type of Aboriginal and Torres Strait Islander peoples’
customary law?

LAW IN ACTION

Taking the perspective of a 19th-century European explorer who has come across an Aboriginal
clan, prepare a report for your superiors on the nature of their law.

9.2 The spiritual basis of
Aboriginal and Torres Strait
Islander peoples’ customary
law

Aboriginal and Torres Strait Islander peoples did not develop the type of industrial
society that existed in Europe. European societies measured the value of nature and
the land by the resources they provided or that could be exploited. The Aboriginal
and Torres Strait Islander tradition views the land and nature as having great
spiritual importance and this is reflected in customary law. The key features of
Aboriginal and Torres Strait Islander customary law are summarised below.
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Agreement on laws
throughout the whole group

Orally based

Features of
Aboriginal and

Torres Strait
Key features

SEE of Aboriginal

and Torres

. - . o Strait Islander

Based on rituals and traditions Family and kinship ties peoples’

customary law

~,  Significance of land and water

One of the key differences between Aboriginal and Torres Strait Islander customary
law and the European legal tradition lies in the area of land ownership. One of the
main principles of European law is the right to possess and own property and, in
particular, land. In Aboriginal and Torres Strait Islander peoples’ customary law,
land is sacred and is collectively owned. All members of the group lived together,
with no concept of individually owned plots of land. Instead, people saw their role
as custodians of the land for future members of the group.

The land is central to all Aboriginal and Torres Strait Islander cultures and forms
the basis of their religious beliefs and their law. The land itself was and continues
to be considered sacred by Aboriginal and Torres Strait Islander people. Bodies of
Y, water were also thought to hold special significance.

Point to ponder

A key feature of
Aboriginal and Torres
Strait Islander law is
the concept of shared
ownership of the land and
resources. This concept
is in stark contrast to
European law, which is
devoted to the principle
Qf private ownership.

.

o
. ..\_

e
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Indigenous Australians have a very close link to their traditional lands and the landform
features contained in them, many of which they consider to be sacred.
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THE DOCTRINE OF TERRA NULLIUS

Upon the arrival of the British in the
18th century the Australian continent it
was declared terra nullius. This dubious
legal concept, meaning ‘empty land’,
was used to justify the occupation of
the continent. This in effect took away
any rights Aboriginal and Torres Strait
Islanders had over their traditional
lands, including access to sacred sites
and hunting rights.

In recent years there has been growing
recognition throughout the world of the

rights of indigenous peoples to their
traditional lands. In landmark decisions
in Canada, indigenous people have
been granted their own homeland,
while in Scandinavian countries the
Saami people have received recognition
of some hunting rights. In Australia

the development of native title has
seen a growing number of Indigenous
communities regain at least some
access to their land (this is examined
in greater detail in Chapter 9). This

is in recognition of the religious and
cultural significance of the land to the
Aboriginal and Torres Strait Islander
societies. The Native Title Act 1993
(Cwlth) enshrines this recognition in
law.

)

NATIVE TITLE A type of
legal ownership that
recognises the land
rights of traditional
landowners.

The two following contemporary cases demonstrate the growing recognition
of the importance of land and water to Indigenous Australians. In both cases,
traditional landowners were able to show that they had maintained important
spiritual and cultural links to traditional lands and waters.

CASE LAW Ward & Ors v. State of Western Australia & Ors [1998] 1478 FCA

Ben Ward, a member of the Miriuwung—
Gajerrong people of Western Australia,
made a native title claim over 7653
square kilometres of Western Australia
and the Northern Territory on behalf of
his people. The land claimed was rich in
mineral deposits and large areas were
subject to pastoral leases: leases granted
to pastoralists conferring the right to use
Crown land for pastoral purposes for a
set period of time, usually 99 years.
A CROWN LAND Land
owned by the government.

Justice Lee of the Federal Court held that
Ward had successfully shown that he and
his people did have rights over large areas
of the land claimed. These native title
rights included the right to:

e control access to the land by any third
parties

e control the ‘use and enjoyment’ of
the land, including the resources
contained in it. This included the right
to receive a portion of any resources
taken from the land.

The court also held that native title did
not exist on any land used for government
purposes, such as roads and power lines.
This is known as ‘extinguishment’ of
native title.

In order to prove that there was native
title over the land, Ward was required to
demonstrate that his clan had maintained
a physical connection with the land since
European settlement had begun. This
connection must also include the fact
that the land was of cultural or religious
significance to the people.

CASE LAW Lardil Peoples v. State of Queensland [2004] FCA 298

This important native title case
demonstrated the importance of both the
land and bodies of water to Indigenous
Australians. In this case the Federal Court
recognised that native title existed over
parts of the sea surrounding the Wellesley
Islands in the Gulf of Carpentaria in far
north Queensland.

The rights granted to the traditional
owners — the Lardil, Yangkaal, Kaiadilt and
Gangalidda peoples — included fishing and
hunting rights. In making its decision, the
Federal Court held that the traditional land
owners were able to show an important
cultural and spiritual link, not just to the
land but also to the bodies of water in

question; hence their decision to include
them in the native title grant.

The Court used the famous Crocker Island
case (Mary Yarmir v. Northern Territory
[1998] 771 FCA) as the basis for their
decision. The Crocker Island case was
the first time that water bodies were
recognised as being subject to native title.
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RITUAL A regular and
stereotyped behaviour.

| —

ORAL LAW A legal system in
which laws are not written
down, but passed from
generation to generation by
word of mouth.
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REVIEW

1 Describe the differences between customary and European-based laws in relation to private
ownership.

2 Qutline the doctrine of terra nullius.

3 Explain how terra nullius was used to take traditional lands from Indigenous cultures.

LAW IN ACTION
1

Examine the case Ward & Ors v. State of Western Australia & Ors. What was Ward claiming?
Before the court would grant his application for native title, what was Ward required to
show?

2 Explain how this case demonstrates the significance of land to traditional owners.

3 Refer to the case Lardil Peoples v. State of Queensland. Explain why the Federal Court
decided to grant native title to areas of both land and sea.

5.3 Family and kinship

Kinship is a reference to family relationships and extended family ties. Kinship is
an essential feature of Indigenous Australian societies and communities. Traditional
ways of living have been characterised by extended family networks living in
close communities. This feature of such societies is significant when making
laws and enforcing them. The inclusion of family and social relationships into an
understanding and application of the law helps non-Indigenous Australians to
understand the centrality of communities to Aboriginal and Torres Strait Islander

peoples.

5.4 Ritual and oral traditions of
Aboriginal and Torres Strait
Islander soclieties

Before the arrival of Europeans in Australia, there were several thousand Aboriginal
and Torres Strait Islander clans, each having developed its own culture, traditions
and laws. Often the difference between the various groups was very small.

The rituals that each clan practiced came from their various interpretations of
the Dreamtime. These rituals were found in all areas of life, including religion and
customary law. In a similar way to European law, therefore, Aboriginal and Torres
Strait Islander customary law has a strong ritual element. For example, it was
common for tribal elders to paint their faces in red ochre before passing judgment.
Europeans often found such rituals unusual but many Indigenous Australians
are likely to find European legal rituals, such as the wearing of robes and wigs,
similarly unusual.

One of the main features of Aboriginal and Torres Strait Islander customary
law is that it is oral law. This means that the law is not written down but is instead
transmitted by word of mouth. Each generation must remember the laws and then
pass them on to the following generation. Songs, dance and stories were used to
help members of the clan remember the various laws that applied to their group.



 Songs, dance and stories

%, were used by Aboriginal
and Torres Strait Islander
people to pass on their
oral laws.

One of the main problems associated with oral law is the danger that it can be
forgotten or misinterpreted. As one generation passes on the law to another, it
is easy for it to be unwittingly modified. To overcome this problem, Aboriginal
people would simply ignore a law that had changed to the point that it was now
unjust. This is one of the main advantages of oral law: its flexibility. As a society
adapts, so can the law. In European-based legal systems, changing the law involves
a long and usually time-consuming process; as a consequence, the legal system can
become out of step with the expectations of society.

The lack of written law was one of the main reasons Europeans assumed
that Aboriginal and Torres Strait Islander people had no legal structure. This
assumption led to the British declaration of terra nullius during the initial invasion
of the Australian continent.

REVIEW

1 Write your own definition for the terms ‘ritual’ and ‘tradition’.
2 Whatis an oral law?
3 Describe the methods used by Indigenous Australians to recall their [aws and customs.

LAW IN ACTION

1 Create a table of the advantages and disadvantages of oral laws and written laws.
2 Write an argument in support of the view that oral laws are just as valid as written laws.

9.5 Mediation and sanctions
within Aboriginal and Torres
Strait [slander peoples’
customary law

We have already discussed the strong kinship links that bind Aboriginal and Torres
Strait Islander societies. Unlike many European families where the traditional
family is nuclear — mother, father and children — Aboriginal and Torres Strait
Islander families extend to encompass uncles, aunts, grandparents and cousins. The
kinship ties that each person has to all these relatives overrides almost all other
duties and responsibilities.

=

TERRA NULLIUS "Empty land’
was the basis for the British
occupation of Australia. It was
assumed that as there was no
clear legal or political
structure (in the view of the
British) among Aboriginal
people, the land could be
occupied without any
reference to the indigenous
population.
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As a consequence of the strong bonds between family members and, ultimately,
the clan, mediation has been the favoured method of dispute resolution. Mediation
involves all parties involved in a dispute talking through their issues and trying to
resolve their problems through negotiation. Rather than handing out punishment
to a person who broke tribal laws or customs, Indigenous legal tradition holds that
it is better to have family member talk to the individual and attempt to resolve the
problem by discussion.

Where a dispute could not be resolved through mediation, conciliation would
be used. In this method of dispute resolution, the elders of the tribe would meet
with the people in the conflict and attempt to assist them to reach a resolution
through discussion and dialogue.

For most offences against tribal law, mediation and conciliation were adopted.
However, for very serious offences, punishments were applied. For example, a
member of the clan who breached religious laws, such as disobeying rules about
sacred sites, could be punished by death. The figure below summarises the types of
sanctions found in Aboriginal and Torres Strait Islander customary law.

Social ridicule

. . Revenge
and isolation g

Fighting

Death and insulting

Trial

Inquest by ordeal

Sanctions found in Aboriginal and Torres Strait Islander customary law

Revenge

Revenge was often used when a person had committed murder. The family of the
victim was given the right to take their revenge on the perpetrator of the crime.
Revenge was more about retribution than punishment and could often lead to
long-lasting feuds within or between clans.

In some cases the revenge would be taken on the perpetrator’s family or clan.
Consequently, relatively minor incidents could result in tribal war. In one mythical
case a man accidentally ate another’s pet dingo. The retribution that followed
inflicted great violence to the man’s clan and resulted in several deaths.

Trial by ordeal

Trial by ordeal is something often associated with medieval Europe, but it was also
common in many Aboriginal and Torres Strait Islander societies, particularly in
Arnhem Land in the Northern Territory where it was called ‘magarada’. The ‘trial’
was held some time after the offence has occurred in order to give time for tempers
to cool.



The ordeal usually consisted of the accused, and commonly their relatives,
running past the victim and their relatives, who would throw spears. The spears
had the blades removed in order to stop any serious injuries. The accused was
permitted to dodge the spears but could not throw them back, nor reply to any of
the verbal abuse being directed at them.

The accused and their relatives were then required to run past the victims again,
but this time the blades were left in. Finally the accused would dance from one side
of the victim’s group to the other. If the accused was speared in the thigh then the
matter was at an end; the accused was forgiven and everyone joined in dancing. If
the accused was not speared then this meant that they were not yet forgiven and a
further ordeal would be necessary.

Inquest

It was common for Aboriginal and Torres Strait Islander societies to hold an
inquest after a person had been murdered. At the inquest the tribal doctor would
attempt to determine the cause of death and also who had caused the death. One
common procedure required a relative of the victim to sleep with the head resting
on the stomach of the corpse. During the sleep the relative would then dream of
the murderer.

Another method adopted by Aboriginal clans in the Port Stephens area involved
two people holding the corpse while a third beat it with a stick while naming
suspects. If the body shook when a person was named then this indicated the
named person’s guilt. While each clan developed their own inquest procedures,
almost all of them involved elements of magic and supernatural power.

Fighting, insulting, social ridicule and isolation

Fighting was another common way to punish suspected murders. However, one of the
problems with this type of punishment was that if the accused was a good fighter, the
combat often led to others being injured and the accused suffering no injury at all.

Insults and social ridicule were also common. Aboriginal and Torres Strait
Islander societies were close-knit communities where social interaction with the
clan was considered very important. Therefore having the whole clan ignore a
person was a very effective punishment.

REVIEW

Write your own definition for the term ‘mediation’.

Outline the role of families and clan members in dispensing customary law.
Describe the difference between mediation and conciliation.

Outline the concept of trial by ordeal.

What is an inquest in traditional customary law?

LAW IN ACTION

1 Use a graphic organiser such as a mind map to summarise the features of the main types
of sanctions and punishments used in Aboriginal and Torres Strait Islander customary law.

2 Write a report explaining the key differences between sanctions and punishments in
contemporary Australian law and customary law.

G A WN =
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CIRCLE SENTENCING

A process by which sentencing
is taken to the local
community. It is characterised
by the magistrate and
community members sitting in
a circle. Here they discuss the
matter and impose and a
sentence that is appropriate to
the offence and which has
community support.
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9.6 Relevance of Aboriginal
and Torres Strait Islander
peoples’ customary law to
contemporary Australian law

There are very great differences between the modern Australian legal system based
on English common law and Indigenous customary laws. However, features of
customary law are beginning to play a far greater role in modern Australian law.
The concept of mediation, which is a key feature of customary law for Indigenous
Australians, is now used in a number of areas of law in Australia, including family
law, industrial relations and, increasingly, in criminal law, especially where young
offenders are involved. In 2000 the New South Wales Law Reform Commission
produced a report on sentencing for Aboriginal offenders. It noted that judges
should take into consideration that Indigenous Australians often face tribal
punishments and judges should take this into consideration when sentencing.

Circle sentencing

There are a number of areas in the criminal justice system that are inclusive of
Indigenous Australian perspectives. Over time the law is doing better at reflecting
the needs of Aboriginal and Torres Strait Islander peoples in applying criminal
justice. Specifically, circle sentencing — a process by which community leaders and
a magistrate together decide on a punishment for offenders — is increasingly used.
There are also Aboriginal Community Justice Groups, which work with local
peoples in order to ensure the criminal justice system is more inclusive of Indigenous
Australian perspectives. In addition, a system of Aboriginal Community Patrols is
used in many rural and remote communities in New South Wales. These patrols
help to reduce the incidence of public order offences and minor crimes that occur
at night. In these ways it can be seen that alternative perspectives are influencing
and shaping the legal system.

Concepts such as mediation, a key feature of customary law, are now beginning to be used
in contemporary Australian law.




The recognition of customary law in Australia has been highly contentious
and has created considerable debate. A 1986 Australian Law Reform Commission
report, The Recognition of Aboriginal Customary Law, was the first time the
concept was really considered. This important report stated that customary law
should be recognised where appropriate but that a separate legal system should
not be established for Indigenous Australians, as this would undermine the entire
legal system.

CASE LAW R v. Shannon (1991) 57 SASR 15

Increasingly, traditional beliefs are also kadaitja men. This threat tends to strike
being considered by the courts. In this fear and panic into tribal members and
case the defendant, Shannon, lita number  caused Shannon to fear for his life. When
of fires in the belief that this would police attempted to restrain Shannon he

frighten off evil spirits. Soon afterwards his  assaulted them.
father threatened Shannon that he would On appeal, Justice Zelling found that the

suffer ill fortune at the hands of tribal threat of kadaitja men was so significant

that it would have caused Shannon to
suffer an immediate superstitious panic
and that the original trial judge should
have taken this into account when
sentencing Shannon for the assault.

REVIEW

Explain how Aboriginal and Torres Strait Islander customary laws are influencing contemporary

Australian law.

LAW IN ACTION

With a partner, brainstorm some of the advantages and disadvantages of greater recognition

of customary law in Australia. Share your ideas with the class.

2 Hold a class debate on the topic: ‘Customary law should be recognised in Australia through

a separate legal system’.

Chapter 5: Aboriginal and Torres Strait Islander peoples’ customary law
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Between 60000 and 80000 years ago,
Australia’s Indigenous people are
thought to have arrived on the continent.
Over the successive centuries a complex
customary legal system developed.
Each individual clan developed their
own legal principles, but fundamental
to all systems is the fact that laws
are orally based and that kinship and
customary religion are central to the
legal systems.

The Aboriginal and Torres Strait
Islander peoples’ tradition sees the land
and nature as having great spiritual
importance and this is reflected in
the customary law that developed. A
key difference between Aboriginal
and Torres Strait Islander peoples’
customary law and the European legal
system concerns the ownership of
property. While much European law
has been created to protect the rights
of individuals to own and control
property, in Aboriginal and Torres
Strait Islander peoples’ customary law,
property is jointly owned by all. This
has often led to conflict, particularly
in the years following the European
1nvasion.

One of the main features of Aboriginal
and Torres Strait Islander peoples’
customary law is that it is oral law. This
means that the law is not written down
but is instead based on word of mouth.
Each generation must remember the
laws and then pass them on to the
following generation. Songs, dance and
stories were used to help members of
the clan remember the various laws
that applied to their group. The lack of
written law was one of the main reasons
Europeans assumed that Aboriginal
and Torres Strait Islander peoples had

no legal structure. This assumption led
to the British declaration that Australia
was terra nullius during the initial
invasion of the Australian continent.

This dubious legal doctrine, which
meant ‘empty land’, was used to justify
the occupation of the continent. This in
effect took away any rights Aboriginal
and Torres Strait Islanders peoples had
over their traditional lands, including
access to sacred sites and hunting rights.
In recent years there has been growing
recognition throughout the world of
the rights of indigenous peoples to
their traditional lands.

As a consequence of the strong
bonds between family members and,
ultimately, the clan, mediation became
the favoured method of dispute
resolution. Mediation involves all
parties in a dispute talking through
their issues and trying to resolve their
problems through negotiation. Where a
dispute could not be resolved through
mediation, conciliation would be used.
The elders of the tribe would meet
with the people in the conflict and help
them to reach a resolution through
discussion and dialogue.

There are very great differences
between the modern Australian legal
system based on English common
law and Indigenous customary law.
However, features of customary law
are beginning to play a far greater role
in modern Australian law. Examples
of this influence can be seen in the
growing use of mediation in many
areas of Australian law. There is also
a growing recognition of customary
law and the role it plays alongside the
common-law system.



MULTIPLE-CHOICE QUESTIONS

1 Which of the following best describes Aboriginal and Torres Strait Islander customary law?
A Tribal law is uniform across all of Australia.
B It is based upon the principles of common law.
C Itis oral law and contains a strong spiritual component.
D The ownership of property is central to customary law.

2 Which statement best describes the concept of a ritual?
A Areligious event
B Aregular behaviour
G Abelief about a certain legal principle
D Adance or song used to remember a type of law

3 In customary law, how are disputes most commonly settled?
A Mediation
B Fighting and insults
C Ahearing before a tribal elder
D Asking the advice of the gods through a tribal elder

4 In customary law, what is an inquest used for?
A To decide whether a traditional customary law should be changed
B To end a tribal war between different clans
C To decide on what punishment a person should receive
D To determine who murdered a person

5 What does the legal doctrine of terra nullius mean?
A Empty land
B A place with no law
C Asociety that has complex legal systems
D The right to decide whether a person is guilty of an offence

N

SHORT-ANSWER QUESTIONS

1 List the key features of Aboriginal and Torres Strait Islander peoples’ customary law.

2 Describe the Dreamtime and outline its significance to Aboriginal and Torres Strait Islander
peoples’ customary law.

3 Describe how Aboriginal and Torres Strait Islander peoples’ customary law is recorded and
transferred to each generation.

4 Select two sanctions and punishments used in Aboriginal and Torres Strait Islander peoples’
customary law and describe them.

5 Compare the role of family members of victims in Aboriginal and Torres Strait Islander peoples’
customary law to their role in the contemporary Australian legal system.

Analyse the key differences between customary and common law.
Using case law, write a report on the significance of land and water to Indigenous Australians.

Assess the validity of the claim used by Europeans that there was no legal system in Australia
prior to their arrival.
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CHAPTER 6

International law

CHAPTER OUTCOMES

P1  identifies and applies legal concepts and terminology

P2  describes the key features of Australian and international law

P3  describes the operation of domestic and international legal systems
P4  discusses the effectiveness of the legal system in addressing issues

P5  describes the role of law in encouraging cooperation and resolving conflict,
as well as initiating and responding to change

Pé6  explains the nature of the interrelationships between the legal system and
society

P8  locates, selects and organises legal information from a variety of sources
including legislation, cases, media, international instruments and documents

P9  communicates legal information using well-structured responses

PRINCIPAL FOCUS

This chapter examines the key features of international law. The sources of
international law and the main differences between international and domestic law
are discussed in detail. The role of the United Nations, various international courts
and tribunals and non-governmental organisations in maintaining and creating
international law are also examined.

Differences between domestic
and international law

Relevance to contemporary

Role of the
Australian law

United Nations

International State sovereignty

Sources of international law

law

Role of inter-governmental
organisations

Role of international
courts and tribunals

Role of non-governmental
organisations

SUMMARY OF CASE LAW SUMMARY OF 1;01116 St?(tu}:e EZOOZ) S .
Anglo-Norwegian Fisheries case (1951) INTERNATIONAL LAW ]:;E?ctee 892;; frernationat Lourt o
ICJ ReP‘ 116; (1951) 18 ILR 86 Antarctic Treaty (1959) United Kingdom/Ireland Continental
Australia v. France, New Zealand v. Charter of the United Nations (1945) Shelf Boundary Agreement (1988)

France (1974) ICJ Rep. 253, 57 ILR 398

: ) ) Convention against Torture and Other
Bosnia—Herzegovina v. Federal Republic

Cruel, Inhuman or Degrading Treatment

of Yugoslavia [Serbia and Montenegro] or Punishment (1987)

(1993) ICJ_ o Convention on the Prevention and
Democratic Republic of the Congo v. Punishment of the Crime of Genocide
Rwanda (2002) ICJ Reports 2006 (1951)

Foca Rape Camps case [2000] ICTY Geneva Conventions (1864, 1906, 1929,

1949; all revised 1949)

International Covenant on Civil and
Political Rights (1976)

Partial Test Ban Treaty (1963)
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6.1 Differences between
domestic and international
law

International law is the body of law that governs the relationship between nations.
Without international law, nations would be unable to participate in trade and
commerce and there would be a greater likelihood of conflict between nations.
While the main focus of international law is the regulation of behaviour between
nations, there are also international laws that apply to individuals engaged in
international transactions.

International law is very different from domestic law; that is, the law that applies
within each country. In the case of Australia, these differences are summarised in
the table below.

Differences between Australian domestic law and international law

International law Australian domestic law

Application Applies only to those nations that agree | Is universal, meaning it applies to all
to be bound by the law

Enforcement | Complex legal tribunals exist but Law enforcement agencies exist, such
countries are permitted to exempt as the police, to enforce the law
themselves from cases

Creation Made through negotiations between Made by parliament or the rulings
nations of judges

As the table above demonstrates, the key differences between domestic laws
and international laws relate to their application. In Australia, domestic law laws
are made for all people and must therefore be followed by all. This is one of
the cornerstones of our legal system: that no-one is above the law. However, in
international law the legal principle of ‘state sovereignty’ applies. This principle,
discussed in detail in the next section, allows nations to decide the laws by which
they will agree to be bound.

International law is made in a very different manner to domestic law.
International laws are made through negotiations between countries; this process
is often complex and it can take many years to create a new law. When a new
international law is proposed, each nation must decide whether they wish to
participate. If a country agrees with the law, a representative of that nation will sign
the agreement. However, the law must then be ratified. The process of ratification
requires the national government to enact a domestic law accepting the terms and
conditions of the international law. Only then is the nation obliged to follow it.
Once this has occurred, the country is said to be a party to the international law.

REVIEW

1 Define the term ‘international law’.
2 Explain the process involved in making international law.
3 Outline the process of ratification.

LAW IN ACTION

Write a report outlining the key differences between international and domestic law.

=

RATIFICATION OF
INTERNATIONAL LAWS Before
a country is bound by an
international law it must ratify
the law. This means passing a
domestic law accepting the
terms and conditions of the
international law.
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6.2 State sovereignty

The notion of state sovereignty is at the centre of all international law. It emerged
at the same time as that of the ‘nation state’ — that all nations are fundamentally
equal and that each nation’s rulers have the right to make decisions on behalf of the
nation. State sovereignty thus presents a dilemma for international law.

By definition, a law requires that it be enforced by some overriding authority.
Within a state, that authority is the government, but there is, however, no world
government to enforce international law. The United Nations is not a world
government, merely an organisation made up of independent sovereign states, and
has no authority of its own.

State sovereignty means that nations have the right to refuse to participate in
international laws. Nations can even refuse to participate in hearings of international
courts and tribunals, and this is the fundamental weakness of all international law.

Nations who wish to disregard the interests of the global community and follow
their own agenda can do so without fear of consequence, knowing that they will
not be held accountable. There are countless examples of this:

e the operation of pirates in the national waters of Somalia, who have attacked

many ships; this is discussed in greater detail in Chapter 1.

e the treatment of civilians in Tibet by the Chinese military
e the torture and imprisonment of democracy protesters in Myanmar (Burma)
e the execution of juveniles in the United States.

In each case, these actions were outlawed by an international treaty. However,
treaties only apply to those nations that ratify them; those that do not cannot be
held accountable. Each of the nations cited above argued that the United Nations
would be interfering with domestic policies if it were to intervene. Furthermore,
intervention would amount to a breach of that nation’s sovereign rights.

CASE LAW Democratic Republic of the Congo v. Rwanda (2002) (the Armed Activities on the

Territory of the Congo case) ICJ Rep. 2006

In this case the International Court of and Other Cruel, Inhuman or Degrading

Justice (ICJ) commenced hearing evidence
in 2002 and finally made a ruling in
February 2006. The case revolved around
allegations made by the Democratic
Republic of Congo (DRC) that its neighbour
Rwanda had been launching armed
attacks across the border and that this
was in breach of many international laws.

This case demonstrates the way that state
sovereignty can reduce the effectiveness
of international law. The court found that
it was unable to make a ruling in this
case because it did not have the power

to enforce international laws against
Rwanda.

For example, the DRC stated in its
submission to the ICJ that Rwanda had
broken the Convention against Torture

Treatment or Punishment, but Rwanda had
never been a party to (signed and ratified)

the agreement and so it could not be used
in this case.

The DRC also cited the Convention on the
Prevention and Punishment of the Crime of
Genocide (Art. IX). While both the DRC and
Rwanda were parties to this agreement,
Rwanda had entered a reservation (a type
of exclusion) that prevented the ICJ from
hearing disputes involving it in relation to
this Convention. Again this meant that the
ICJ was powerless to enforce this law.

State sovereignty meant that the International Court of Justice was powerless

to rule in a case brought by the Democratic Republic of Congo against Rwanda’s
armed attacks across the border.

DEMOCRATIC
REPUBLIC OF

g

72 Part 1: The legal system




REVIEW

1 Define the term ‘state sovereignty’.
2 Explain how state sovereignty affects the operation of international law.

LAW IN ACTION

Examine the case Demacratic Republic of the Congo v. Rwanda (2002) and complete
the following activities:

a Outline the accusations made by the Democratic Republic of Congo.

b Explain how state sovereignty affected this case.

6.3 Sources of international law

International law is created in several ways as summarised below.

Declarations
. Customs
and treaties
Sources of
international
law
Legal Legal
writings decisions
Sources of international law

Treaties and other international agreements

Treaties are often referred to as conventions, protocols, covenants or declarations.
Although each of these international instruments is technically different they
have, in practice, come to have the same meaning. A treaty is best described as an
agreement between nations that is entered into voluntarily. Nations who sign a
treaty are said to have become ‘parties to the agreement” and as such agree to be
bound by the conditions and rules established in the agreement.

Treaties are therefore a little like a contract in that, by agreeing to participate
in the treaty, the nation is creating a binding obligation for themselves. In return
the signatory nation receives some kind of benefit. For example, one of the most
significant treaties is the Geneva Convention relates to the regulation of war.
Article 3 of the 1949 Convention (see overleaf) states that wounded and sick
members of the armed forces shall be treated properly. Australia has signed this
agreement and therefore agrees to accept the responsibility of treating enemy
troops within the conditions outlined in the agreement. By agreeing to participate,
Australia is obliged under international law to accept this responsibility, but it is
also guaranteed by other signatory nations that, should we ever go to war with
them, they would treat our troops properly.

=

DECLARATION A non-binding
agreement between nations.

Chapter 6: International law

/3




GENEVA CONVENTION 1, 1949: WOUNDED AND SICK ARTICLE 3

1 Persons taking no active part in
the hostilities, including members
of the armed forces who have
laid down their arms and those
placed hors de combat by sickness,
wounds, detention, or any other
cause, shall in all circumstances
be treated humanely, without any
adverse distinction founded on race,
colour, religion or faith, sex, birth
or wealth, or any similar criteria.

To this end, the following acts
are and shall remain prohibited
at any time and in any place
whatsoever with respect to the
above-mentioned persons:

One of the key clauses of the Geneva Convention relates to the treatment of

a violence to life and person, wounded and sick in war.

in particular murder of all
kinds, mutilation, cruel

treatment and torture judgement pronounced by a

¢ outrages upon personal dignity,

taking hostages

in particular humiliating
and degrading treatment

d the passing of sentences

regularly constituted court,
affording all the judicial
guarantees which are
recognised as indispensable

and the carrying out of

by civilised people.
executions without previous y peop

~

Point to ponder

The first Geneva
Convention was
originally drafted in
1864. The second and
third conventions were
adopted in 1907 and
1929:; all three were 2 Multilateral treaties: these are treaties between more than two nations — for
revised at various times, example, the Antarctic Treaty (1959). This treaty is between several nations that
most recently in 1949 have an interest in Antarctica.

when a fourth convention
relating to the treatment
of prisoners of war was
also adopted. Further There is no prescribed way to make a treaty, although most treaties are made using
amendments were added the following method.

@ 1977 and 2005. 1 Negotiation: the various nations that have an interest in the treaty discuss the
/ clauses and conditions that the treaty will contain.

Types of treaties

There are two main types of treaties:

1 Bilateral treaties: these are treaties between two nations — for example, the
United Kingdom/Ireland Continental Shelf Boundary Agreement 1988. This
agreement between Britain and Ireland defines the sea boundary between these
two nations.

Making treaties

2 Consent to be bound: the participating nations agree that they will be bound by
the conditions of the treaty. This commitment is demonstrated by signing the
agreement.
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3 Ratification: this is considered the most important step. It involves the signatory
nation passing domestic law to accept the treaty. In a parliamentary democracy
such as Australia, the federal parliament would pass a Bill accepting the treaty.

4 Reservation: this allows nations to withdraw from a treaty or a part of it. For
example, when the United States signed the Convention on the Prevention and
Punishment of the Crime of Genocide, it took a reservation that an American
citizen could only be tried for genocide if the American government first
granted approval.

Customs

An international custom is a rule that has been established because it has a long
tradition and has been followed by many nations. Until the late 19th century
almost all international law was customary law. However, customary law is
considered too slow to effectively create international laws in a rapidly changing
world. Furthermore, there are so many independent nations today that it is hard to
find practices that are common to most nations. Treaty law therefore became a far
more common means of establishing international laws.

Despite the growth of treaty law, a considerable amount of international law
has its foundations in international customary law. For example, the ‘Law of the
Sea’ and ‘air law’, which govern the use of international waters and airspace, are
largely based on customary law. Many international customs still remain today; for
example, a sea captain is expected, although technically not legally required, to stop
and give assistance to another vessel in distress.

Legal decisions

The International Court of Justice (ICJ) deals with most disputes involving
international law. The court, a part of the United Nations structure, has the power
to make rulings in relations to treaties that nominate the court as the dispute
resolution mechanism.

Under Article 38(1) of the Statute of the International Court of Justice, the
international agreement under which the IC] was formed, legal decisions are
considered a subsidiary means of international law making. However, the rulings
of the court, while not necessarily setting precedent, are becoming an important
source of international law. This is because the IC]J has a tendency to go back and
look at past cases before making rulings and there have been several cases where
treaty law has been developed or amended as a result of the IC]’s rulings. For
example, in the Anglo-Norwegian Fisheries case (1951) IC] Rep 116; (1951) 18 ILR
86, the IC] made a ruling that developed a baseline from which territorial seas could
be measured. This baseline was then adopted in later treaties.

Apart from the ICJ, there are a variety of other specialised international courts
and tribunals. Sometimes these too can establish aspects of international law. Cases
involving war crimes are heard in ad hoc war crimes tribunals.

In 2000, at a sitting of the International Criminal Tribunal for the Former
Yugoslavia (ICTY) in The Hague in the Netherlands, it was agreed that rape and
other forms of sexual assault may qualify as crimes against humanity. This means
that a person who rapes another in war would be considered a war criminal and
could be charged with this offence under international law. During the case, which
became known as the Foca Rape Camps case, three Serbian soldiers were sentenced
to prison terms ranging from 12 to 28 years.

(Point to ponder

The ANZUS Treaty is a
defence treaty signed
between Australia,

New Zealand and the
United States. Since
New Zealand refused
access to its ports by
American nuclear-armed
or -propelled warships in
1985, the United States
has refused to honour its
treaty obligations to New

\Zealand. j

Log on to the Pearson
Places website and follow
the links to learn more
about the ICJ and look up
current and past cases.

|

AD HOC TRIBUNALS
Temporary tribunals set up for
a specific purpose. Once this
is completed they are
disbanded.
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NATURAL LAW Laws said to
have been derived from God.
They were considered more
important than the laws made
by monarchs or courts.

=

POSITIVE LAW Laws that are
generated by parliaments,
monarchs and courts.
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Legal writings

Throughout history, the writings of philosophers and legal academics have been
very important in influencing the direction of law making. Legal writings were
particularly important from the 16th to the 18th centuries. During this period the
concepts of natural law — which held that law came from God and was above the
authority of the state — were dominant. Therefore, theologians and philosophers
played a very important role in the development of law, including international law.
In fact, throughout this period philosophical writers such as Vattel, Gentilis and
Bynkershoek were considered more important in the formation of international
law than judicial decisions or the practices of nations.

By the 19th century the dominance of natural law began to decline and positive
laws gradually took over. Positivists placed a greater emphasis on the role of the
state in making law, and treaties and customs began to dominate international law
rather than legal writings.

While the role of legal writers in the formulation of international law declined
considerably throughout the 20th century, this is not to say that they have no role
at all. Legal writings are important in focussing attention on defects in international
law, leading to the rectification of these faults. Writings also stimulate discussion
and debate about the nature of international law. Interestingly, when international
lawyers offer advice to their governments or present arguments to international
courts and tribunals, they often make references to legal writings.

REVIEW

What is a treaty?

Outline the difference between a treaty and a declaration.
Explain why countries sign up to international laws.
Differentiate between bilateral and multi-lateral treaties.
Outline the methods for making international laws.

Explain what an international custom is.

Describe the role of legal writings in creating international laws.
Explain the difference between positive and natural laws.

LAW IN ACTION

1 Refer to the extract from the Geneva Convention 1 on page 74. Outline the obligations this
convention places on countries.
2 Working with a partner, use the library and the Internet to identify two treaties to which
Australia is a party. Identify the treaty and explain what this treaty requires Australia to do.
3 Some people, including the former President of the United States, George W. Bush,
have argued that when nations sign international agreements, national independence
is diminished. For this reason it is argued that signing too many agreements should be
avoided. Do you agree with this argument? Explain your answer.
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6.4 Organisations involved in
iInternational law

The United Nations

At the conclusion of World War II the United Nations (UN) was formed, with
the principal aim of establishing and maintaining world peace. The Charter of the
United Nations, completed in 1945, outlines the principles, rules and ideals to
which member nations of the United Nations commit themselves.

The UN has 192 members and has its headquarters in New York. When it was
first established, the UN saw itself as providing a forum for nations in dispute
with each other, but would not intervene in any matter that was domestic. This has
attracted much criticism, as civil war is one of the most common types of conflict
and one of the most devastating to civilians.

The United Nations, whose headquarters are located in New York, has 192 member
countries.

In more recent times the United Nations has deployed peacekeeping forces
to various places where internal conflicts have developed. Recent examples have
included Sudan, Somalia, Rwanda and the Balkan region of Europe. While these
deployments have demonstrated a commitment by the UN to the promotion
of peace, they too have been criticised as being ineffective. For example, when
peacekeepers were sent to Bosnia they were not permitted to use force to promote
peace but only in self-defence. Therefore they were powerless to stop civilians from
being shot at unless they themselves were being targeted.

While the United Nations does attract a great deal of criticism it remains a
powerful force in the promotion of world peace and international law. Through
it vast array of organisations, most of which Australia is a member, it encourages
human rights, has reduced disease and hunger on a global scale and has established
the legal framework for the prosecution of international criminals.

Log on to the Pearson
Places website to find a full
copy of the United Nations
Charter.

CIVIL WAR A war between
groups within the same
nation.

Point to ponder
Montenegro is the newest
country to join the UN,
joining in June 2006.
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KEY UN BODIES

The General Assembly

The General Assembly is the main
forum of the United Nations. It meets
from September to December every
year in the UN headquarters in New
York. All member nations sit in the
General Assembly and its primary role
is to pass resolutions in relation to the
operations of the UN. The Assembly
also passes resolutions relating to
conflicts between nations and has

the power to create new United
Nations bodies. For example, in 1993
a High Commission for Refugees was
appointed by the General Assembly. Its
role is to ensure that the rights of all
refugees are maintained throughout
the world.

for maintaining peace to the Security
Council. The council consists of five
permanent members: Great Britain, the
United States of America, Russia, China
and France. In addition, there are 10
non-permanent members who serve
for two years each. The five permanent
members each have the power of veto
over any decision taken by the council.
This means that one of the permanent
members can block a proposal even if
all the others agree to it.

POWER OF VETO
The right to reject
any proposal.

Article 39 of the UN Charter allows the
Security Council to instigate military

In 1950 the United Nations activated
Article 39 for the first time, after the
invasion of South Korea by North
Koreans. The Security Council called
on all member states to provide military
assistance to South Korea. The troops
were in theory under a unified United
Nations command, although in reality
the force was commanded by the
United States, as they had provided
the bulk of the troops.

More recently, the Security Council
passed resolutions in relation to

the Iraqi invasion of Kuwait in 1990.
The Council called on member nations
to provide military assistance to
Kuwait; 29 member nations complied,
while others provided a range of

The Security Council

The United Nations Charter (Article 24)

assigned the primary responsibility

-

COURT JURISDICTION The
authority of a court to decide
on a particular matter.
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action if it feels there is a ‘threat to Aty S

the peace, breach of the peace, or an
act of aggression’.

Courts and tribunals

The International Court of Justice

The International Court of Justice (IC]) is the main judicial organisation of the
United Nations. The court consists of 15 judges, each representing a different
geographic region. The court has two main functions:

1 to decide on disputes brought before it by member nations

2 to offer legal advice on matters of international law when requested by a
member nation.

The IC] is a court for nations only. An individual, corporation or other
organisation cannot bring a matter before the court, although nations are authorised
to bring a case before the court on behalf of a citizen.

Jurisdiction of the ICJ

All member nations of the United Nation are entitled to take matters before the
IC]J. However, before the IC] will hear a case the nations involved must recognise
the right of the court to settle this dispute. This will occur in one of three ways:
1 aspecial agreement: when agreement is given in relation to a specific dispute

2 aclause in a treaty: there are more than 300 international treaties that nominate
the ICJ to resolve disputes between the signatories of the treaty. In this
circumstance, by signing the treaty a nation agrees to accept the jurisdiction of
the IC]J in disputes relating to the treaty

3 a unilateral declaration: some nations have agreed to accept the jurisdiction of
the IC]J in all matters. This jurisdiction applies to disputes where both parties have
made the unilateral declaration. These declarations may be time-limited and may
also contain exception clauses. At present, 63 nations have made declarations.



This situation significantly reduces the effectiveness of the ICJ in resolving
international law disputes. A country can simply refuse to participate in the case
and even when they do agree to accept the right of the ICJ to hear a case there is
little the court can do to enforce its rulings.

CASE LAW Australia v. France, New Zealand v. France (1974) 1CJ Rep. 253, 57 ILR 398

(the Nuclear Tests case)

During the 1970s France conducted a contaminate Australian and New Zealand authority of the ICJ to hear the case. This
series of nuclear tests on tiny Mururoa territories were unsuccessful, a case was in effect meant that even though the case
Atoll in the South Pacific Ocean. The tests launched in the ICJ. The basis of case went ahead and the court ruled against
were atmospheric, meaning the nuclear was that atmospheric nuclear testing was France there was nothing the court to do
bomb was dropped from an aircraft and prohibited under the Nuclear Test Ban to enforce the ruling.

detonated before hitting the ground. Treaty 1963, to which France, Australia

After approaches to the French and New Zealand were signatories.

government to stop the testing due However, before the proceedings could

to fears that nuclear fallout could begin France refused to accept the

Despite having problems like those seen in the Nuclear Test case, the ICJ
plays a very important role in resolving disputes before they escalate into serious
international incidents and perhaps even war. The IC]J can also help protect global
environments through its rulings on international environmental law and can also
help protect international human rights.

CASE LAW Bosnia-Herzegovina v. Federal Republic of Yugoslavia [Serbia and Montenegro]

(the Genocide in Bosnia case), (1993) ICJ

This case was brought before the ICJ by The case was a very complex one and The order required that Yugoslavia take

Bosnia—Herzegovina, which claimed that involved a great deal of legal argument. all measures to prevent genocide and in

the Republic of Yugoslavia had engaged Bosnia claimed that any delay could particular to ensure that all troops under

in acts of genocide and unlawful armed result in even more acts of genocide and its command acted in accordance with

attacks during the Balkan wars of the harm to its people. The court recognised international law.

1990s. Yugoslavia was a signatory to its important role in the protection of the . .

the Convention on the Prevention and rights of individuals and therefore issued f\ GENOC!DE.The intentional

Punishment of the Crime of Genocide, and  an interim order before the case was extermination. or attempted

so the ICJ agreed to hear the case. finished. extermination. of an ethnic
group or nationality.

War crimes tribunals

War crimes tribunals are special international courts established on an ad hoc (when
needed) basis to try individuals accused of war crimes and crimes against humanity.
These tribunals play a very important role in ensuring that individuals involved in
conflict conduct themselves in within the rules of war. A number of tribunals are
currently sitting, including the International Criminal Tribunal for Rwanda (ICTR)
and the International Criminal Tribunal for the Former Yugoslavia (ICTY).
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Log on to the Pearson
Places website and follow
the links to find more about
the International Criminal
Court (ICC).

Log on to the Pearson
Places website and follow
the links to find more
information on the African
Union (AU).
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The first ever trial of war criminals took place at Nuremberg in Germany, where the Allies
convicted war criminals of Nazi Germany.

International Criminal Court

The International Criminal Court (ICC) was created by a special treaty called
the Rome Statute, which entered into force in 2002. At present, 108 countries are
parties to the Statute and are therefore bound by the rulings of the Court.

The ICC is a permanent court and deals with the cases against individuals who
have been accused of the most serious of international crimes, such as genocide,
crimes against humanity and serious war crimes. The ICC will not hear a case that
is currently being investigated by another body, such as a national court, unless the
investigation is not genuine or is unfair.

The ICC is currently hearing cases involving individuals accused of committing
crimes against humanity in the Darfur region of Sudan.

Role of intergovernmental organisations

Intergovernmental organisations (IGOs) are organisations that represent the
governments of member nations. The United Nations is the most significant
intergovernmental organisation. However, there are many other organisations,
many of which are regionally based, such as the European Union (EU).

These organisations have their own international laws and regulations. Some
organisations also have their own tribunals and use sanctions against members
who fail to abide by these laws. For example, the African Union, an organisation
made up of countries throughout Africa, suspended the membership of Guinea in
December 2008 after the overthrow of the government by a group of soldiers.

Role of non-governmental organisations

Throughoutthe20th century,non-governmental organisations (NGOs) representing
a variety of special-interest groups grew in prominence. These organisations are
not recognised under international law and therefore have no direct legal role; for
example, an NGO cannot bring a matter before the ICJ.



However, NGOs play a significant role in applying political pressure to nations ( .
to abide by international laws. For example, environmental groups worldwide Point to ponder
have used the media to apply public pressure to governments, encouraging them to The International
participate in international environmental law. Committee of the Red
Cross and Red Crescent
(ICRQC) is a special NGO
that has legal authority
under international law.
The ICRC administers the
Geneva Conventions

Qnd Protocols. /

¥
e (0T

Several thousand people took part in this protest march against the war in Irag.

REVIEW

Outline the main roles of the United Nations.

Describe the function of the UN General Assembly.

What is the role of UN Security Council?

Describe the functions of the International Court of Justice.

Describe the three circumstances that lead to the International Court of Justice agreeing to
hear a case.

G A WN =

6 Describe the purpose of war crime tribunals.

7 What is the role of the International Criminal Court?

8 Explain how intergovernmental organisations affect the operation of international law.

9 Define the term ‘non-governmental organisation’.

10 How do non-governmental organisations affect international law? @00_

LAW IN ACTION e B

Log on to the Pearson Places website and follow the links to the United Nations website.
Prepare a report on the various functions undertaken by the organisation. In particular,
describe its role in the promotion of world peace and the protection of human rights.

2 Write an argument in support of or against the fact that only countries can use the
International Court of Justice to resolve disputes.

3 Refer to the case Australia v. France, New Zealand v. France (1974) and complete the
following activities:
a Under what grounds did Australia and New Zealand launch this case against France?
b  Explain why the ruling left the matter unresolved, even though the court ruled against

France.

¢ As a class, discuss what this case tells us about the effectiveness of the ICJ in enforcing

international law.
continued...
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4 Refer to the case Bosnia—Herzegovina v. Federal Republic of Yugoslavia (Serbia and
Montenegro) and complete the following activities:
a Explain the nature of the claim brought by Bosnia—Herzegovina.
b Outline the ruling of the court.

¢ What conclusions can be drawn from this case about the way the ICJ views its role in
relation to human rights?

6.5 Relevance of international
law to contemporary
Australian law

Australia plays a very active role in international law. It was one of the founding
members of the United Nations and has been involved in the organisation
ever since.

International Civil

Aviation Organization International Maritime

(ICAO) Organization (IMO)
International UN Educational, Scientific
Telecommunications Union and Cultural Organization
(ITy) (UNESCO0)
World Intellegtuql P Australia’s UN _ International Labour
Property Organization | < . > -
(WIPO) membership Organization (ILO)

Food and Agricultural
Organization of the UN
(FAO)

World Meteorological
Organization (WMO0)

Universal Postal Union World Health
(UPO) Organization (WHO)

Australia is member of a wide variety of UN organisations.

Australia has also been active in UN peacekeeping activities. In recent years,
forces from Australia have contributed to peacekeeping operations in Cyprus, East
Timor, Bougainville, Cambodia and Somalia.
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International law plays an important part in Australian domestic law as well.
The Tasmanian Dam case (see page 49 for more information) is an example of the
way that international laws affect legal decisions in Australia. In this case, the fact
that the Franklin and Gordon rivers were World Heritage areas and thus protected
by international law meant that the Tasmanian Government could be prevented
from constructing dams in this important environment.

RECOGNITION OF SAME-SEX RELATIONSHIPS

In January 2009 the Commonwealth
Government announced changes to
laws relating to pensions given to the
partners of war veterans who had

died, known as war widow/widower
pensions.

Edward Young had been in a same-sex
relationship with Larry Cairns, a World

applied for a war widower’s pension
but was refused on the grounds that
same-sex partners were not eligible for
the pension.

After several unsuccessful appeals to
the government, Mr Young appealed to
the United Nations High Commissioner
for Human Rights. In 2003 the UN found

the International Covenant on Civil and
Political Rights, of which Australia is a
signatory. The UN continued to apply
pressure to the government in relation
to Mr Young’s claim. Eventually, the
laws were changed in line with the
Covenant and Mr Young received the
pension from mid-2009 onwards.

War |l veteran, for 38 years before Mr
Cairns died. Upon his death, Mr Young

that the lack of recognition of same-sex
relationships amounted to a breach of

REVIEW

1 Outline some of the ways in which Australia has been affected by international law.
2 Explain how international law affected the outcome of the Tasmanian Dam case.

LAW IN ACTION

Research one of the UN organisations to which Australia belongs. Make a short presentation
to the class on the role of the organisation and how it affects Australia.

2 Working in small groups, conduct research into recent UN peacekeeping operations in
which Australia has been involved. Each group should research a different operation,
outlining the location, time frame, involvement and operation of the mission, and also
describe the reasons why the mission was required.

3 Refer to the box above on recognition of same-sex relationships and explain how
international law was used in this case.
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CHAPTER SUMMARY

International law is the body of law
that governs relationships between
nations. International law is very
different from domestic law (the law
that applies within a country). A key
difference is the way that laws are
made. International laws are made
by negotiation between individual
countries.

Another  difference relates to
enforcement — in international law,
special courts or tribunals enforce
the law, but countries can exempt
themselves from participation in cases.
While domestic laws are universal —
meaning that the laws apply to all
— in international law the laws only

apply to those nations that agree to be
bound.

The notion of state sovereignty is at
the centre of all international law. It
emerged at the same time as that of
the ‘nation state’ — that all nations
are fundamentally equal and that each
nation’s rulers have the right to make
decisions on behalf of the nation.

State sovereignty presents a major
problem for international law as it
allows nations the right to refuse to
participate in it. Thus the scope and
effectiveness of international law is
greatly reduced.

Treaties are the most common method
by which international law is made. A
treaty is a voluntary agreement made
between nations. Once a nation signs
the agreement it is said to be a party
to the agreement and therefore agrees
to be bound by the conditions and
rules of the treaty. Before the treaty
takes effect for the signatory nation,
however, it must first be ratified. This
means that the national parliament

passes a domestic law agreeing to be
bound by the terms and conditions of
the treaty.

While treaties are voluntary, many
countries participate in them because
they wish to demonstrate their
commitment to a principle, such as
being against discrimination, or
because they will gain some benefit
from the treaty, such as favourable
trade relations.

Some international laws are created
by international customs: long-
standing traditions that the majority of
nations have followed. The decisions
of international courts do not create
precedent but they sometimes prompt
the formation of international law.

The United Nations (UN), which has
192 member nations, is the principal
international  organisation. Only
countries can join the UN, which has
numerous bodies that have their own
treaties and regulations. The key aim
of the UN is the promotion of peace
between nations in order to protect the
rights of individuals. The UN Security
Council is a significant UN body that
aims to create peace. It has the power
to create peacekeeping missions and is
also entitled to request military action
in order to enforce peace.

The principle international court is the
International Court of Justice (ICJ).
Only nations are entitled to refer a
matter to the ICJ. Most countries that
participate in a treaty nominate the
IC]J as the means for resolving disputes
between parties to the treaty. However,
the concept of state sovereignty means
that countries may refuse to recognise
the right of the ICJ to decide on a

legal matter.



MULTIPLE-CHOICE QUESTIONS

1 Which of the following statements best describes international law?
A ltis universal and applies to all nations.
B It is enforced by special peace-keeping forces of the United Nations.
C Itis voluntary and is created through negotiations between countries.
D International laws only take effect once at least 50 per cent of the world’s countries vote to
accept the law.
2 What is state sovereignty?
A The right of countries to make their own decisions
B The right of individuals to have a say in who will rule them
C The rights granted to each state under the Australian Constitution
D The right of the United Nations to force countries to comply with international laws

3 Whatis a treaty?
A A non-binding agreement made between nations
B A document outlining the rules of behaviour that governments must follow
C Adocument signed by nations agreeing to be bound by certain rules of behaviour
D Anagreement made between governments and non-governmental organisations

4 Australia negotiates a treaty with Indonesia on a certain aspect of trade. What type of treaty is
this?

A Abilateral treaty

B A sovereign treaty

C Adeclarative treaty

D Anintergovernmental treaty

5 A nation ratifies a treaty. What does this involve?
A The leader of the country signing the agreement
B The people voting in a referendum to accept the agreement

C The nation indicating to the United Nations that it no longer wishes to be bound by the
treaty

D The national parliament of a signatory nation passing a domestic law accepting the
conditions of the treaty
6 What is an international custom?
A An international rule established through a long-standing tradition
B Rules governing the movement and trade of goods between countries
C Aninternational rule made through a vote of the General Assembly of the United Nations
D Rules made through the legal decisions of international courts, such as the International
Court of Justice
7 Which of the following statements best describes the meaning of ‘positive law’?
A Laws that aim to achieve fair outcomes
B Laws made by parliaments, monarchs and courts
C International laws that are created to reward the good behaviour of countries
D Laws that are created to maintain good order between countries during times of war
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8 When does the International Court of Justice (ICJ) have jurisdiction to hear a legal matter?
A When the crime of genocide has been committed
B When the United Nations Security Council refers a matter to it
G When at least one country in the dispute asks the Court to decide on the matter
D When a treaty nominates the Court as the decision maker in a dispute about the treaty
9 Anarmy general is accused of murdering hundreds of unarmed enemy civilians and injured

soldiers. The general is charged with crimes against humanity. In which court are they most
likely to be tried?

A International Criminal Court
B International Court of Justice
G The UN Security Council Tribunal
D The Tribunal of the Geneva Convention
10 What method is most commonly used by non-governmental organisations to influence
international law?
A Becoming signatories to international agreements
B To refer matters to international courts and tribunals
C Applying pressure to individual governments through media and protest campaigns
D

Creating their own treaties and agreements and encouraging countries to sign and be
bound by the agreement

SHORT-ANSWER QUESTIONS

Outline the way that international law is generally made.

Outline the jurisdiction of the International Court of Justice.

Define the term ‘treaty’.

Describe the nature of intergovernmental organisations.

Describe the role of non-governmental organisations in the operation of international law.
Compare the features of international and domestic law.

Explain the purpose of the International Court of Justice.

Analyse the role of the United Nations in the operation of international law.

Analyse the relevance of international law to Australia.

© 00 N O 1 A W N =

10 Assess the impact of state sovereignty on the effective operation of international law.
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Classification of law

CHAPTER OUTCOMES

P1  identifies and applies legal concepts and terminology
P2 describes the key features of Australian and international law
P3  describes the operation of domestic and international legal systems

Pé6  explains the nature of the interrelationships between the legal system and
society

P8  locates, selects and organises legal information from a variety of sources
including legislation, cases, media, international instruments and documents

P9  communicates legal information using well-structured responses

PRINCIPAL FOCUS

The focus of this chapter relates to the different types of laws that exist in the
Australian legal system. The procedures used in criminal and civil courts along with
the legal personnel involved in this are also examined.

Contract law
| Administrative law | Public law Private or Property law
civil law

Court In common law Common law

procedures and civil law Civil law

| Constitutional law

In criminal law

SUMMARY OF CASE LAW SUMMARY OF LEGISLATION
Bartho v. R (1978) 19 ALR 418 Education Act 1990 (NSW)
Commercial Bank of Australia v. Amadio  Fair Trading Act 1987 (NSW)

(1983) 151 CLR 447 Trade Practices Act 1974 (Cwlth)

Donoghue v. Stevenson [1932] AC 562
(House of Lords)

Eveready Australia Pty Ltd v. Gillette
Australia Pty Ltd [1999] FCA 1824

Gan v. Anderson & anor [2008]
NSWLEC 1257 (24 June 2008)

New South Wales v. Commonwealth
[2006] HCA 52; 81 ALJR 34; 231 ALR 1
R v. Blane (1975) 3 All ER 446

R . Peterson [1984] WAR 329
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7.1 Public law

The Australian legal system is a complex one with a huge number of laws. These
laws can be classified into either public or private laws. Public laws — referred to as
social norms — are those laws that set the general standards of behaviour expected
by a society. Public laws include:

e criminal law

o administrative law

e constitutional law.

Criminal law

Criminal laws are usually established by statute, although in some cases criminal
laws can be made through common law. For example, the crime of rape was
originally established as a crime through the decision of judges. Eventually statute
laws were made creating the offence of sexual assault, replacing the old crime of
rape.

Criminal law is considered public law because when a person breaks a criminal
law they are said to be harming all members of society. Consequently the victim
in a criminal case is all of society; hence, the case is brought by the police and
prosecution on behalf of society. This can be seen in the way that criminal law
cases are cited; for example, R v. Peterson [1984] WAR 329. The accused in this
case was Peterson but instead of the victim’s name being used in the citation ‘R’,
meaning Regina (or Queen) is used. As the Queen is the head of state she represents
all people.

There are seven broad classifications of criminal laws as summarised in the
figure below.

Crimes against persons

I White-collar crime |

Crimes against property

Traffic offences

Types
of crimes

Crimes against the
state/sovereign

Public order offences |

Drug offences

=

BREAK AND ENTER

A crime against property that
involves illegally entering a
building in order to commit
an offence.
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The seven broad classifications of criminal laws

e Crimes against persons. These crimes involve the injury or threat of injury to
another person, such as homicide (the intentional killing of another person)
and assault (the crime of causing or threatening to cause an injury to another
person).

¢ Crimes against property. These crimes involve the theft of or damage to another
person’s property. Much of the criminal law in Australia relates to this type of
crime. Examples include larceny (removing another person’s property without
their consent) and robbery (the use or threatened use of violence in order to take
another person’s property).



* Crimes against the state or sovereign. These laws are often thought of as being
from medieval times, but they are still used today. They involve crimes that
damage the country and its people. There are two main types: sedition (the
crime of encouraging a hatred of the country) and the more serious offence of
treason (the crime of actively trying to bring about the collapse of the country
or assisting the enemies of the country).

e Dublic order offences. These crimes disrupt the activities of a society. They are
minor offences such as being drunk in a public place or swearing in a public
place.

e Traffic offences. These are the most common offences committed in society.

Most offences, such as speeding, are dealt with by on-the-spot fines. More
serious traffic offences, such as drink driving, require a court hearing.

Crimes against public order are the most common criminal law matters.

® White-collar crimes. This covers a wide variety of crimes that are usually
committed by professional people; hence their name. Tax evasion, fraud and
computer hacking are all examples of this type of crime.

¢ Drug offences. These are offences against the state and include the importation,
manufacture, possession, trafficking, distribution, supply and use of prohibited
narcotics. Some drug offences are Commonwealth crimes (such as importation)
and other are state offences (manufacture and distribution).

Administrative law /Point to ponder

Administrative laws are those that relate to the operation of the government and The Administrative

its various departments. Whenever a government department or agency is created, Decisions Tribunal is

it is done through the passing of a law establishing the department; for example, a special tribunal that
the powers and responsibilities of the New South Wales Board of Studies are deals with matters
outlined in the Education Act 1990 (NSW) as reformed. In addition to creating the of administrative law
government body, the Act also outlines the powers the body may exercise. This is for Commonwealth
referred to as its “administrative powers’. government departments

@d agencies. j
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Constitutional law

A constitution is a legal document outlining the powers and operation of the
government. In a democratic society, such as Australia, governments and its
members must abide by the rules established in the constitution or they will be
dismissed from office.

While the constitution in some countries deals extensively with the rights of
individual citizens, the Australian Constitution mostly deals with division of
power between the federal and state and territory governments and the separation
of power between the parliament, the High Court and the Commonwealth
Executive Council (this is discussed in greater detail in Chapter 4).

As discussed in Chapter 2 (see page 27) the High Court of Australia deals with
all matters relating to constitutional law in Australia. The Court hears cases where
it is thought the government has exceeded its rights as outlined in the Constitution.
For example in the case New South Wales v. Commonwealth [2006] HCA 52; 81
ALJR 34; 231 ALR 1 (2006), the New South Wales Government alleged that the
Commonwealth did not have the legal right to make certain laws affecting industrial
relations. Instead, it argued, the Constitution gave such rights to the states. In this
case (discussed in greater detail on page 50) the High Court ruled that in fact the
Constitution did give the Commonwealth the power to make the laws.

The High Court of
Australia deals

with matters with
constitutional law.

REVIEW

List the main types of public law.

Describe the nature of criminal law.

Explain why criminal law can be considered public law.
What is a crime against a person?

Outline the nature of public order offences.

Describe administrative law.

What is constitutional law?

LAW IN ACTION

1 Write a report outlining the main features of public law.

2 In criminal law all of society is considered to be the victim. Some have argued that this
principle reduces the rights of the victims of crime. Should individual victims have a greater
role in criminal law? Justify your answer.

N OO G hAE WD =
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7.2 Private or civil law

Private law is often referred to as civil law and deals with the legal relations between
individuals and organisations. The key difference between criminal and civil law is
the role of the individual. In a criminal matter it is society that is said to have been
wronged and hence society brings the case. Under civil law, however, it is a matter
between individuals. The person who brings the action is known as the plaintiff,
while the person against whom the action is brought is known as the defendant.
This is seen in the way cases are cited; for example, in the case Eveready Australia
Pty Ltd v. Gillette Australia Pty Ltd [1999] FCA 1824, Eveready (the plaintiff)
brought a case against Gillette (the defendant) after the company advertised
wrongly that its batteries lasted four times longer than other brands.
There are three main areas of civil or private law, as summarised below.

Private law

[ [
Property law

Contract law Tort law

Contract law

A contract is a legally binding agreement between two or more parties. Many civil
law matters deal with contracts where one party believes that the other party has
failed to fulfil the requirements of the contract.
Contract law stipulates that in order for a contract to be valid and therefore
enforceable there must be:
® an ‘invitation to treat’. For instance, a shop that advertises a shirt for $45 is
inviting interested people to come in and buy it

e an offer. In this example, an offer takes place when a person takes the shirt to
the counter and offers to buy it

e consideration. Under contract law, both parties in a contract must benefit from
it. In this example, the consideration on the part of the buyer is the money
tendered for the shirt, while the shirt itself is consideration on the part of the
vendor. If one party fails to benefit from the contract it will not be valid

e acceptance. When the shop assistant accepts the money, a contract comes into
existence. When the shirt is handed over in exchange, the contract is complete.

Another feature of contract law is that it requires parties who enter into a
contract to do so in ‘good faith’. This essentially means that the parties will act
fairly and not try and deceive the other party. When either party fails to act fairly
it is called ‘unconscionable conduct’. Many contract law cases, such as the one
following, come about because of this issue.

=

PLAINTIFF The person who
brings a case in a civil law
matter.

DEFENDANT The person who
is accused of committing a
wrong in a civil law matter.

|

CONTRACT A legally binding
agreement between two or
more parties.

=

UNCONSCIONABLE CONDUCT
When a party in a contract acts
unfairly it is said to be
engaging in ‘unconscionable
conduct’.
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The law requires people who enter into contracts to act in good faith.

CASE LAW commercial Bank of Australia v. Amadio (1983) 151 CLR 447

Mr and Mrs Amadio’s son convinced them Mr and Mrs Amadio were elderly and had When the business failed the bank
to become guarantors for a business loan a very poor comprehension of English and demanded that Mr and Mrs Amadio pay

he was seeking from the Commercial the bank failed to properly explain the for their son’s loan. On appeal to the High
Bank of Australia. A guarantor is someone consequences of becoming a guarantor for ~ Court, it was found that the Commercial
who agrees to pay the debts owed by their son’s loan. The bank did not advise Bank had acted unconscionably by not
another person if they fail to pay. The bank ~ Mr and Mrs Amadio to seek legal advice, providing full and accurate information
agreed that Mr and Mrs Amadio could nor did it inform them that their son was in  and by taking advantage of the couple’s
become guarantors and issued the loan. a very weak financial situation. poor English. Consequently the contract

was found to be void and the Mr and Mrs
Amadio were released from paying the debt.

Property law

Anything that can be bought or sold is considered property. There are numerous
laws governing the way that property transactions are to take place. For example,
E the Trade Practices Act 1974 (Cwlth) and the Fair Trading Act 1987 (NSW) are
examples of statutes that ensure that businesses act appropriately when selling

PROPERTY Anything that property. Insurance is a key aspect of property law.
can be bought and sold.
TORT A civil wrong. Tor't |aW

The law of torts is a complex area of law that involves civil wrongs. Torts are
not criminal matters but involve the actions of one person inconveniencing
another person, or breaching their rights. Torts are divided into four key areas, as
shown below.
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Negligence

Trespass

Torts are divided into four key areas.

Nuisance

Defamation

Negligence

Negligence is a very common tort and revolves around the concept of ‘duty of care’.
This legal concept states that every person and organisation has the responsibility
to ensure that their actions do not cause harm to others or their property. The
concept of duty of care was established through common law in the famous case

Donoghue v. Stevenson.

COMMUNITY JUSTICE
CENTRES (CJCs) Legal bodies
that help people resolve minor
disputes using mediation and,
if need be, arbitration.

CASE LAW Donoghue v. Stevenson [1932] AC 562 (House of Lords)

Mrs Donoghue visited a cafe with her
friend, who ordered and paid for a bottle
of ginger beer. The owner poured some
of the ginger beer into a glass. Mrs
Donoghue drank some of the contents,
but when she poured out the remainder
of the ginger beer, a decomposed snail
fell out of the bottle into the glass. Mrs
Donoghue suffered severe stomach
pains, gastroenteritis and shock and, as a
result, launched a legal action against Mr
Stevenson, the maker of the ginger beer.

Initially the case was dismissed. It was
argued that Mrs Donoghue had not
purchased the drink and therefore there
was no contractual relationship between
her and the café owner, or with the
manufacturer of the drink. Eventually
the case was appealed all the way to
the House of Lords, the highest court in
Britain.

In his ruling, Lord Atkin found that
individuals must have some remedy
against a manufacturer who produces
a product that is not at the appropriate

standard. The manufacturer had argued
that there was no contract between
themselves and Mrs Donoghue as they
sold the product to the café, and the café
had sold it not to Mrs Donoghue but to
her friend. However, Lord Atkin ruled that
there was an implied contract between
the manufacturer and Mrs Donoghue
and that it was not unreasonable for Mrs
Donoghue to believe the drink to be safe
to consume. Thus the maker was deemed
to have a duty of care to produce a
product that was safe to drink.

Nuisance

Nuisance involves one person interfering with another person’s rights. For
example, if a neighbour constantly plays very loud music late at night they may
cause a nuisance to another person. Many of the cases that are heard in community

justice centres involve this tort.

CASE LAW Gan v. Anderson & Anor [2008] NSWLEC 1257 (24 June 2008)

Mr and Mrs Gan are neighbours to

Mr Anderson and Ms Field. The sewer
pipe from the Gan’s property passed
through the property of Anderson and
Field to the main sewer line. On several
occasions roots from a large tree growing
in Anderson’s and Field’s property blocked

the Gan’s sewer line, resulting
in expensive plumbing bills.

Mr and Mrs Gan asked the Land and
Environment Court to order that the
tree be removed and that they receive
compensation for the plumbing costs.
Anderson and Field contended that the

plumbing problems were caused by trees
growing on the Gan property and other
changes made by them. The court found
in favour of the Mr and Mrs Gan but noted
that they should have taken action earlier;
the problem had existed for ten years and
the delay made the problem worse.
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Defamation

Defamation involves damaging another person’s reputation. When misleading
information about a person is published or broadcast and this information damages
the person’s reputation, defamation is said to have occurred. Information contained
on websites is also subject to defamation laws. For example, if a person makes a
statement on a social networking website that damages a person’s reputation, the
damaged person may take action against the author of the statement. It may be
possible to also take action against the website’s creator.

It is important to note that if the information about the person is accurate
then defamation has not occurred. This is the most common defence to this tort.
For example, if a newspaper publishes an article reporting on the conviction of a
person charged with murder then no defamation has occurred; the person really is
a murderer. However, if the person was not convicted then using this term could
result in defamation.

Trespass

Trespass typically takes place when a person interferes with the property of another
person. There is also the tort of trespass against the person, but in most cases
criminal laws, such as assault, would apply. Unlawful imprisionment is an example
of trespass against the person.

REVIEW

Differentiate between private and public law.
Define the term ‘plaintiff’.

What is a contract?

Describe the nature of property law.

Define ‘tort law’.

What is negligence?

Explain what defamation is.

LAW IN ACTION

Take on the role of a solicitor for a consumer protection body. You have been asked to
produce a digital presentation to give at upcoming seminar on the features of contracts and
the way the law protects individuals in contract law.

2 Review the case Commercial Bank of Australia v. Amadio (1983) and complete the following
activities:
a Outline the key features of the case.
b Explain why the court ruled in favour of Mr and Mrs Amadio.

3 Refer to the case Donoghue v. Stevenson [1932] and complete the following activities:
a Outline what happened to Mrs Donoghue that prompted this case.
b Describe the defence brought by Stevenson, the manufacturer of the ginger beer.
¢ Explain the findings of Lord Atkin of the House of Lords.

4 Examine the case Gan v. Anderson & anor [2008] and explain how the tort of nuisance was
applied in this matter.
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7.3 Criminal and civil court
procedures

Personnel involved in court procedures

Judges and magistrates

Judges and magistrates preside over the courts. They are legally qualified
professionals, usually with considerable experience in the law. Most judges and
magistrates once served as barristers, as experience in courtroom argument is
important. It is rare but not unheard of for legal academics to be appointed as
judges or magistrates.

Judges sit in intermediate and superior courts and their role is to adjudicate in
cases. (‘Adjudicate’ means to decide on points of law and issue instructions to the
jury.) The judge is also required to issue sentences and rulings. In some civil law
matters they may sit without a jury, so in these cases they will have also determine
the case.

A magistrate sits in the inferior courts and their role is to determine cases;
that is, to reach a verdict. In addition, the magistrate must also issue rulings and
sentences.

Barristers

Barristers almost always receive their work through a solicitor. The solicitor
approaches a barrister on behalf of a client, and the barrister then represents the
client in court. Most barristers specialise in one particular area of the law—for
example, criminal law—which allows them to develop considerable expertise in
that area.
The barrister has two main functions:
e to provide legal advice, known as an ‘opinion’, on the legal facts presented to
them. This advice usually includes some indication of the likely outcome, which
allows the client to decide what course of action is best for them

e to present their client’s case in the court (if the barrister has been briefed by a
solicitor).

One of the roles of the barrister is to present their client’s case in the court.
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Solicitors

A solicitor is usually the first person that someone who is seeking legal advice will
approach. While solicitors may appear in court, in most cases the majority of their
work is non-litigious; that is, it involves no court appearances. The main duties of
solicitors include the preparation of wills, family law issues, conveyancing (handling
the sale and purchase of real estate) and the drawing up of legal documents, such as
contracts. The main role of a solicitor in a legal case is to prepare the case (known
as a ‘brief’) for a barrister.

Court procedures in criminal law proceedings

The two parties in a criminal matter are referred to as the prosecution and the
defendant. The prosecution represents the community and in trials is referred to as
the Crown. In most criminal trials the Office of the Director of Public Prosecutions
(ODPP) conducts the prosecution. When a criminal matter is heard in the Local
Court, the prosecution is usually conducted by a specially trained police officer
known as a Police Prosecutor. The defendant is the accused person; in most trials
they will be represented by their barrister, although some people may chose to
represent themselves.

Criminal trials are heard before a jury of 12 people. These people are selected
at random using the jury register. The role of the jury is to determine the case; that
1s, to consider whether there is sufficient evidence to convict the accused.
The judge’s role is to advise the jury and to deal with any questions of law. The
jury must be convinced beyond reasonable doubt that the accused is guilty in order
to find them guilty.

Log on to the Pearson

Places website and follow
the links to find more
information on the Office
of the Director of Public
Prosecutions.

CASE LAW Bartho v. R (1978) 19 ALR 418

Bartho was charged and convicted of
causing grievous bodily harm with the
intent to commit murder. Two other men
were also charged with the same offence.
While giving evidence at the trial, Bartho
admitted that he had intended to cause
grievous bodily harm but had no intention

comments of the trial judge to the jury.
During the trial the jury had been informed
that they had to be satisfied that the
prosecution had proved the guilt of the
accused beyond any reasonable doubt.
However, at the conclusion of the trial the
judge had said to the jury:

Bartho argued that the judge’s comments

implied that the accused must be innocent
in order for the jury to acquit them. Instead
there need only be doubt that the accused
committed to crime for an acquittal to occur.

In a majority ruling the High Court found
that it was unlikely that the jury would have

of committing murder.

Bartho appealed to the Court of Criminal
Appeal and, ultimately, applied to the

‘Since this is a criminal trial and since the
accused has pleaded not guilty you are the
body that has to determine whether they

been misled by the judge’s statement, given
the fact that the jury had been reminded of
their role throughout the trial. Consequently

High Court for leave to mount an appeal.
His legal argument was based upon the

are guilty or innocent.’ leave to appeal was refused.

During the trial the prosecution must only deal with the charges relating to
this case. Any previous convictions and accusations about the accused cannot
be mentioned to the jury. This is based on the principle that the jury must only
deal with the evidence presented to them in relation to the case and should not be
influenced by other factors.
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In a criminal trial the role of the jury is to determine the case.

If the jury finds the accused guilty then the judge will order a sentencing hearing.
This is a special hearing during which the judge will determine the sentence to be
given. At this hearing the role of the prosecution is to convince the judge to issue
a more significant sentence. In order to do this the prosecution will discuss any
previous convictions the person has had and may use victim impact statements to
convince the judge of the seriousness of the offence. In its turn, the defence will try
to convince the judge that a lighter sentence is warranted. In order to do this they
may introduce mitigating circumstances, such as the childhood of the convicted
person.

Standard and burden of proof in criminal matters

In a criminal case the standard of proof is beyond reasonable doubt. This means
that the jury must be convinced without doubt that the accused is guilty of
the crime of which they are accused. The burden of proof always lies with the
prosecution; therefore in theory the defence can say nothing and still be found ‘not
guilty’ if the prosecution’s evidence is unconvincing.

PROVING GUILT IN A CRIMINAL CASE

To find a person guilty of a criminal act
the prosecution must first demonstrate
three important legal concepts:

does not have to demonstrate mens
rea (this is known as strict liability)
but in all other matters they must.

1 Mens rea. Meaning the ‘guilty mind’, 2
this concept refers to the intention
of the accused to commit a crime.
In traffic offences the prosecution

Actus reus. This means the
‘criminal act’ and refers to the
fact the accused must have
actually committed an offence.

-

VICTIM IMPACT STATEMENT
A statement given to a judge
during sentencing about the
impact of a crime upon

the victim.

-

STANDARD OF PROOF This
refers to the level of proof that
is required to win a case.

BURDEN OF PROOF This
refers to which side must
prove the case.

3 Causation. This means that
the prosecution must show
that there is a link between
the act and the crime.
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CASE LAW R v. Blaue (1975) 3 All ER 446

However, the woman refused the operation
as it would necessitate a blood transfusion
and, as a Jehovah’s Witness, this was
against her religion. As a result she died
and Blaue was charged with manslaughter.

give consent to the operation, not because
of his actions. The Appeal Court ruled that
Blaue’s action was a major contributor to
the women’s death and therefore there
was causation between Blaue’s actions
and the death of the woman.

This case demonstrates the importance of
causation. Blaue had been charged with
manslaughter after he stabbed a woman
who refused to have sex with him. The
stabbed woman was taken to hospital
where it was deemed an operation

was required.

Blaue was convicted but appealed that
the woman died because of her refusal to

PLAINTIFF The person who
brings a case in a civil law
matter.

DEFENDANT The person who
is accused of committing a
wrong in a civil law matter.

BALANCE OF PROBABILITY
The standard of proof required
in civil matters. It is based on
who is more likely to be telling
the truth.

98 Part 1: The legal system

Court procedures in civil law proceedings

Civil law proceedings involve disputes between two parties that do not involve
criminal matters. Common civil matters include breaches of contract and property
disputes.

The proceedings begin when the plaintiff (the person bringing the action)
issues a Statement of Claim. This is a legal document that identifies the parties to
the dispute and outlines the circumstances of the dispute. Once the statement of
claim has been issued the other party, known as the defendant, replies by issuing
a Statement of Defence. This process allows for information to be shared between
the two parties and many disputes are resolved through this process.

If the matter is still not resolved at this stage then it will go to trial. At the trial
each side has the right to introduce evidence and call witnesses in accordance with
the rules of evidence. This allows for cross-examination by the opposmg sides.

At the conclusion of the presentation of evidence the judge (or in some cases,
the jury) is required to make a ruling based on the evidence that has been presented
by both sides. If the decision is in favour of the plaintiff, the judge will then indicate
what relief (compensation) will be made to the plaintiff. This relief is usually in the
form of damages (cash payment) or injunctions (special court orders).

Standard and burden of proof in civil matters

In civil matters the standard of proof is determined on the balance of probability:
based on the evidence presented, who is more likely to be telling the truth? The
burden of proof in any civil matter lies with the plaintiff.

BUT HE PROMISED
TO P/

Youill HAVE
To PRoVE \T/

In civil matters the plaintiff must prove the case.



REVIEW

1 Describe the role of the judge in a trial.

2 Qutline the role of the magistrate.

3 Differentiate between the functions of barristers and solicitors.

4 OQutline the role of the Office of the Director of Public Prosecutions.

5 Whatis ajury?

6 What is a sentencing hearing?

7 Describe the role of the prosecution and defence in a sentencing hearing.

8 Outline the three things that the prosecution must prove before gaining a criminal
conviction.

9 What is a statement of claim?

LAW IN ACTION

1 Examine the case Bartho v. R (1978) and complete the following activities:
a Outline the charge brought against Bartho.
b Describe the grounds on which Bartho appealed the court’s decision.
¢ Outline the Appeal Court’s findings.
d Do you agree with this finding? Justify your response.
2 Asaclass, discuss whether the prosecution should have the right to inform the jury of the
accused’s previous criminal record.

3 Log on to the Pearson Places website and follow the links to the New South o0,
Wales Sheriff’s site. Go to the information on jury service. Outline the main @
responsibilities of the juror. Wep Brmmmaco®

4 Review the case R v. Blaue (1975) and complete the following activities:
a Describe the concept of causation.
b Explain how Blaue attempted to use the principle of causation in this case.
¢ Was the jury correct in finding Blaue guilty of manslaughter? Justify your answer.

5 Write a report differentiating between the standard and burden of proof in criminal and civil
matters.

7.4 Common and civil law
systems

Common-law systems

As was discussed previously, Australia’s legal system is often referred to as a
common-law system. This system, which first developed in England and is
therefore sometimes called English common law, is still used in several former
British colonies and in Britain itself.

The key feature of the common-law system is the ability of judges to make laws.
This right is limited to where a gap is found in the statute law. It is important to
remember that in cases where both common and statute law exist the statute law
must always be used. Chapter 2 has a detailed discussion on common law.

Civil law systems

As discussed earlier in this chapter, civil law refers to legal matters between two
or more parties. However, the term ‘civil law’ has an alternative meaning. It also
describes the system of law that developed Ancient Rome. To avoid confusion it is
usually referred to as ‘the civil law system’.
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Laws in this legal system are almost entirely derived from statute law. In the time
of Ancient Rome, most laws were directly made by the Roman Emperor. As the
Romans conquered Europe they took with them their legal system. Consequently
much of Europe, including France and Germany, still uses the civil law system. It
is also used in Latin America, most of Africa and Japan.

-

Civil law first developed in ancient Rome.

The main difference between the two systems is the role of the courts. Under a
civil law system there is no room for the development of judge-made law. Judges
are also required to carry out investigations—that is, to gather evidence. This
is known as an ‘inquisitorial’ system. Under a common-law system (as used in
Australia), judges can make law; they do not seek evidence but rather make their
decisions based on the evidence presented to them by both sides. This is known as
an ‘adversarial’ system.

REVIEW

1 Outline the key features of the common-law system.
2 Explain the two meanings of ‘civil law’.
3 Describe the main features of the civil law system.

LAW IN ACTION

1 Working in small groups, analyse the advantages and disadvantages of the civil law and
common-law systems. Create a list from your discussions.

2 Write an extended response on whether Australia should adopt the civil law system over
common law.



CHAPTER SUMMARY

Public laws are those laws that set
the general standards of behaviour
expected by a society; these are known
as ‘social norms’. There are three broad
categories of public law: criminal,
administrative and constitutional law.

Criminal law is considered public
law because, when a person breaks
a criminal law, they are said to be
harming all members of society.
Consequently the victim in a criminal
case is all of society; hence, the case is
brought by the police and prosecution
on behalf of society.

Administrative laws are those that relate
to the operation of the government
and its various departments. A
constitution is a legal document that
outlines the powers and operations
of the government. A body of law
exists based upon the interpretation of
constitutional documents.

Private law is often referred to as civil
law and deals with the legal relations
between individuals and organisations.
The key difference between criminal
and civil law is the role of the individual.
There are three main types of civil law:
contract law, property law and torts.

A contractisalegally bindingagreement
between two or more parties. Many
civil law matters deal with contracts
where one party believes that the
other party has failed to fulfil the
requirements of the contract. Property
law governs the trade in anything that
is considered property, and can be
bought or sold. There are numerous
laws governing the way that property
transactions are to take place.

Torts are civil wrongs. They are
divided into four main areas: the tort
of negligence (based upon the concept
of the duty of care, meaning that
every person has the responsibility

to ensure their actions do not affect
others); the tort of nuisance (when
one person interferes with another
person’s rights); the tort of defamation
(when misleading information about a
person is published or broadcast and
this information damages the person’s
reputation); and the tort of trespass
(when a person interferes with the
property of another person).

Judges sit in intermediate and superior
courts and their role is to adjudicate in
cases. This involves them deciding on
points of law and issuing instructions
to the jury. The judge is also required
to issue sentences and rulings. The role
of the barrister is to represent the client
in the court. A solicitor is usually the
first person that someone seeking legal
advice will approach.

In a criminal trial the prosecution
attempts to convince the jury of the
accused person’s guilt, whereas the
role of the defence is to demonstrate
that the evidence presented by the
prosecution is inaccurate and to present
alternative evidence. In criminal cases
the prosecution must prove the accused
person’s guilt beyond reasonable

doubt.

In civil cases the plaintiff makes
the accusation, while the defendant
responds to the accusations. In civil
cases the plaintiff must prove their case
on the balance of probability.

The civil law system refers to a type
of legal system that developed in
Roman times. The civil law system is
very different from the common-law
system. In a civil law system it is the
judge who investigates the case and
the defence has the responsibility of
proving the accused person did not
commit an offence.
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Which of the following are examples of public law?
A Contract, tort and delegated law

B Administrative, tort and negligence law

C Criminal, contract and constitutional law

D Constitutional, administrative and criminal law
Joshua is accused of encouraging people to overthrow the government in a violent revolution.
This is an example of what type of crime?

A Assault

B Treason

C Sedition

D Manslaughter

Phoebe is involved in a civil law matter as the plaintiff. What is the meaning of the term ‘plaintiff’?
A The person making the accusation

B The assistant to the judge in a civil law matter

C The person about which the accusation is made

D The legal representative of the person being accused

What type of law outlines the powers and responsibilities of government departments?
A Civil law

B Departmental law

C Governmental law

D Administrative law

What is a tort?

A Acivil wrong

B A special type of contract

C A crime against property

D Avrule that government departments must follow

What is the main role of a barrister?

A To represent a client in court

B To offer advice in minor criminal matters

C To represent clients who have appealed cases

D To offer advice to judges and juries on complex areas of law

Which of the following statements best describes the role of the jury in a criminal trial?
A To decide whether the accused is guilty or not guilty

B To decide whether the accused is guilty and pass sentence

C To decide if the evidence presented shows the accused is guilty

D

To advise the judge on whether they think the accused is guilty and assist them to pass an
appropriate sentence



8 Inacivil case, what standard of proof must be obtained?
A Beyond reasonable doubt
B On the balance of probability
C Beyond all reasonable precedent
D Beyond the doubt of the majority

9 What is the meaning of actus reus?
A Committing a criminal act
B Knowingly breaking the law
G Planning to commit a criminal act
D Establishing that there is a link between the an act and the crime
10 Zoe belongs to an environmental organisation. She believes that the federal government does

not have the power to authorise a new development that may damage a nearby wetland. What
type of law should Zoe use?

A Civil law

B Administrative law
C Constitutional law
D Environmental law

SHORT-ANSWER QUESTIONS

List the main types of criminal law.

Outline the role of solicitors in legal matters.
Define the term ‘public law’.

Describe the key features of administrative law.

Gl A W N =

Describe the three legal concepts that must be proven in a criminal trial in order to obtain a
successful prosecution.

Compare public and private law.

~N o

Explain the main procedures used in a civil law case.
Analyse the differences between the common-law and civil law systems.
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CHAPTER 8

Law reform

CHAPTER OUTCOMES

P1  identifies and applies legal concepts and terminology
P4  discusses the effectiveness of the legal system in addressing issues

P5  describes the role of law in encouraging cooperation and resolving conflict, as
well as initiating and responding to change

Pé  explains the nature of the interrelationship between the legal system and society

P8  locates, selects and organises legal information from a variety of sources
including legislation, cases, media, international instruments and documents

P9  communicates legal information using well-structured responses

PRINCIPAL FOCUS

This chapter assists students to develop an understanding of the nature and functions
of law through the examination of the law-making processes and institutions. Key
aspects of the chapter include the need for law and the relationships between different

legal institutions and jurisdictions.

| New concepts of justice

| Changing composition of society

International laws and conventions

Factors
influencing

Failure of existing laws

New technology I—

| Laws that are too complex

law reform

Jl Social welfare and health issues

Political agendas |

| Changing social values |

SUMMARY OF CASE LAW

Cattanach v. Melchior [2003] HCA 38

R v. Fernando & Anor [1999] NSWCCA
66

State Government Insurance Commission
v. Trigwell (1979) 142 CLR 617

Toonen v. Australia UN Human Rights
Committee (Views on Communication,
No 488/1992, adopted 1994)
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SUMMARY OF LEGISLATION

Australian Law Reform Commission Act
1996 (Cwlth)

Children and Young Persons (Care and
Protection) Act 1998 (NSW)

Civil Liability Act 2002 (NSW)

Crimes (Forensic Procedures) Amendment
Act 2008 (NSW)

Crimes Amendment (Consent—Sexual
Assault Offences) Act 2007 (INSW)

Family Law Reform Act 1995 (Cwlth)
Justice and Other Legislation Amendment
Act 2003 (Qld)

Law Reform Commission Act 1967 (NSW)
Summary Offences Act 1988 (NSW)
Vagrancy Act 1902 (NSW) (now repealed)

SUMMARY OF
INTERNATIONAL LAW

UN Convention on the Rights of the
Child (CROC) (1989)
International Covenant on Civil and
Political Rights (1966)

AUSTRALIAN LAW REFORM
COMMISSION REPORTS

‘Children and Young People’, Reform,
Issue 92, Winter 2008

Seen and Heard: Priority for Children in
the Legal Process (ALRC 84, 1997)
Fighting Words: A Review of Sedition
Laws in Australia (ALRC 104, 2006)



8.1 Conditions that give rise to
the need for law reform

The law reflects our social values. As our value systems change over time, so must
the law, to meet the needs of our society. Law reform is the process that reviews
our existing laws and recommends or introduces changes to them, usually with
the aim of improving justice or efficiency. It is the responsibility of the state and
Commonwealth parliaments to introduce legislative reforms they believe are
desirable. If law reform did not take place, laws would lose relevance over time and
could create, rather than remove, injustice. This would result in a widespread loss
of support for the legal system and, without public support, the legal system could
not function effectively.

Failure of existing laws

Laws can become obsolete or unnecessary over time. It is most unlikely that many
of the laws in use one hundred years ago could still operate effectively today.

Obsolete or irrelevant laws can be left in place but simply not enforced. This
argument was used by the Tasmanian Government in Toonen v. Australia UNHRC
(Views on Communication, No 488/1992, adopted 1994). In this case, a homosexual
man complained about a state law that criminalised homosexual relationships. The
government’s response was that the law was not being enforced, so there was no
problem.

However, as Toonen pointed out, the law could be enforced at any time. The
simplest response in such a situation is to repeal (remove) that particular law. A law
can also be amended to remove obsolete sections and the courts can be called on to
interpret poorly worded or ambiguous legislation. For example, a law that requires
domesticated animals to be held on a leash in public will require a court to decide
what animals are ‘domesticated’.

Changes to obsolete laws have been made in relation to some summary offences,
including vagrancy. Under the Vagrancy Act 1902 (NSW), persons who slept on
park benches at night and who had ‘no visible means of support’ could be detained
overnight in police cells. This was regarded as harsh treatment by most members of
the public and the offence was removed by repealing the Act and replacing it with
a section of the Summary Offences Act 1970 (NSW) (now repealed and eventually
replaced by the Summary Offences Act 1988 (NSW). There was an unfortunate
unexpected consequence to this action. Many homeless people who were then left
to sleep in parks and in the open died of exposure to the elements. Death rates went
up, particularly in winter.

People who sleep overnight on the streets can easily die from exposure, particularly
during winter.

Point to ponder

If a criminal law is not
being implemented, does
it matter that it still exists
on the statute books?
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Point to ponder

Executing people is often
referred to as ‘capital
punishment’.

'] 06 Part 1: The legal system

Fortunately, steps were then taken to ensure that vagrants were fed and housed
whenever possible. However, this highlights the need for law reform that is
carefully thought through and is not just a “knee-jerk’ reaction to a problem.

International laws and conventions

International agreements exist to promote certain ideals between countries.
However, the existence of these agreements does not guarantee that their principles
will be applied in each country. In Australia, The Commonwealth Parliament must
pass legislation incorporating the elements of an international agreement to give it
legal force.

The UN Convention on the Rights of the Child (CROC), a widely supported
international agreement, was partially adopted into the Family Law Reform Act
1995. This ensured greater rights and more protection for children in our society.
An inquiry was initiated by the Australian Law Reform Commission in 2008,
titled ‘Children and Young People’ (Reform, Issue 92, Winter 2008) and one of its
areas of research was to see how effectively Australia is meeting its obligations to
children under international law.

As the body of international law increases over time, countries such as Australia will
need to consider reforming more of their laws to meet their international obligations.

New concepts of justice

Society evolves over time and its views on justice alter for a variety of reasons. As
a society becomes more multicultural it will absorb certain values from these other
cultures. The increased emphasis on social justice and human rights will also be a
force for change; for example, the death penalty has been removed from our law
(the last man hanged in Australia was Ronald Ryan in 1967).

Ronald Ryan was the last
person to be executed in
Australia. He was hanged in
Victoria in 1967 for killing a
prison guard while escaping
custody. However, it is now
uncertain whether he did
commit the offence.




Physical punishment in any form has largely lost favour. Parents who hit their
children in public are now more likely to be stared at by passers-by, or reported to
the Department of Community Services for ill-treating their children. The cane has
been removed from schools. In January 2009 there were calls to make smacking of
children by parents illegal. These developments are reflections of changing social
values. They tell us how justice is perceived and how the legal system can help to
provide it to society.

Changing composition of society

Australia’s population has increased by more than three times since the end of
World War II. Much of this growth has been as a result of immigration. The
number of different cultures and religions reflected in Australian society has grown
significantly.

Marriage is being deferred or is not considered necessary by many young
couples. Families are also having fewer children. The global financial crisis of
2008-10 resulted in increased unemployment and calls for legislative reform of the
banking sector. White-collar crime had flourished in the economic boom over the
previous few years and it culminated in massive disruption to almost all economies.
Crime rates tend to increase with increased poverty and unemployment. All these
factors will influence the focus on law reform.

New technology

Advances in technology require continual review of existing laws (this is discussed
in greater detail in Chapter 13). For example, the growth in the use of chat rooms
and cyber-bullying using computers raises many new issues concerning acceptable
conduct on the net, privacy issues and the problems associated with enforcing laws
relating to use of the internet.

Changing technology such as DNA sampling has major implications for law reform.

The Crimes (Forensic Procedures) Act 2000 (Cwlth) was introduced to allow
police to take DNA swabs, hair and tissue samples from suspects. This legislation
overcame problems of suspects refusing to provide samples for testing. In R w.
Fernando & Anor [1999] NSWCCA 66, two suspects in a sexual assault case had
refused to provide blood samples to police. They argued that giving a blood sample
would constitute an assault. The law had to respond to challenges like this or police

Point to ponder
Physical punishment
is often referred to as
‘corporal punishment’.

Point to ponder

White-collar crimes are
crimes relating to fraud,

computer hacking etc.

They are often committed

by professionals.

Chapter 8: Law reform

107




investigations would be severely hampered. The Act put an end to uncertainties
associated with police rights to take body samples.

However, the reform process is not static and an amending Act — (the Crimes
(Forensic Procedures) Amendment Act (2008) — amended Section 93 of the Act,
clarifying the circumstances in which DNA profiles on the DNA database can be
matched against each other. A further change to Section 97 has given the Attorney-
General the ability to sign more complex agreements concerning DNA matching
and sharing with other jurisdictions.

Despite some progress, Justice Kirby, the recently retired High Court Justice,
has warned that Australia is falling behind in dealing with legal and ethical
problems raised by quantum advances in genetic science. Progress in genetic studies
now allows parents to know if their unborn babies are carrying a genetic defect.
A decision then needs to be made whether a pregnancy should continue or be
terminated. This has been an area where the courts have not wanted to interfere

Point to ponder with the rights of parents. However, at some point they may be forced to make a
Should the High Court ruling; for example, where doctors and parents disagree on a course of action.

intervene in moral issues The changing use of technology is also an issue. Laws made in the past often
or leave them to families called for motor vehicles to give way to livestock, even on major roads. On
to decide? Norfolk Island, an Australian territory, motor vehicles must still give way to cows

on the island’s roads.

Changing social values and morality

Society has become more conscious of the need to prevent discrimination against
minority groups. Legislation that disadvantaged certain groups has largely been
removed, and anti-discrimination laws have been introduced. Society has become
more tolerant of people caught with very small quantities of recreational drugs and
this is reflected in legislative changes to existing laws.

REVIEW

1 Provide your own definition of ‘law reform’.
2 What would happen if the process of law reform stopped for any prolonged period of time?

3 Outline the factors that create a need for law reform. Suggest other factors that create a
need for law reform apart from those provided.

4 Explain why simply not enforcing a law that society no longer supports is not an adequate
way of dealing with changing social values.

5 Describe how international law influences the process of law reform in Australia.

6 Provide an example of a situation where society’s perceptions of justice have altered over
time.

7 How might the changing composition of society influence law reform in Australia?

8 Explain how advances in technology introduce a need for law reform.

LAW IN ACTION

1 Working with a partner, discuss the following statement in a proposed law: ‘Fines will apply
for throwing litter in park’. Brainstorm the problems that would arise from the wording of
this statement.

2 Write an extended response on the following topic: ‘Laws cannot remain static; they require
constant reform’.
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8.2 Agencies of reform

Law reform can be brought about in several ways. For example, parliament may
initiate a change to the law where it sees a need; and parliamentary committees are
also set up to investigate issues such as road safety. However, a major formal means
of investigating the law and recommending changes is through the operation of
Commonwealth and state law reform commissions.

The Australian Law Reform Commission

The Australian Law Reform Commission (ALRC) was established in 1975 as
a permanent, full-time body to provide advice on areas of law reform to the
Australian government. The Law Reform Commission of New South Wales had
been established earlier in 1967. The ALRC is governed by the Australian Law
Reform Commission Act 1996 (Cwlth), which states that its role is to:

¢ simplify and modernise the law

¢ harmonise and complement state and territory laws

e systematically develop and reform law

® improve access to justice

e remove obsolete or unnecessary laws

e climinate defects and anachronisms in the law, and

e consolidate, codify (put into legislation) and revise the common law.

The ALRC is an independent reviewer of the law. The federal Attorney-General
does direct the ALRC to the extent that he informs them of an area of the law that
needs to be reviewed. However, once the ALRC has started to conduct its inquiry
it is free from government influence and direction.

Ultimately, the ALRC will report back to the Attorney-General with its
findings, which will be considered by parliament. It is parliament’s role to decide
whether the House will follow the ALRC’s recommendations in whole, in part, or
possibly not at all.

In making its proposals and recommendations, the ALRC is required to ensure
that it does not unduly interfere with any individual’s rights and liberties. The
Commission is also expected to comply with the provisions in the International
Covenant on Civil and Political Rights. Further, the ALRC must have regard
to Australia’s other international obligations and how its recommendations will
impact on people’s access to justice.

The reform process and the Australian Law Reform
Commission

An inquiry starts when the Attorney-General provides the ALRC with ‘terms of
reference’: the matters to be considered by the inquiry, some specific issues to be
addressed and a date by which the inquiry must be completed. The ALRC is not
free to consider making inquiries into areas of its own choice. It can act only on
the instructions of the Attorney-General. It may suggest to the government that
a certain area of inquiry should be conducted but their request may be ignored or
taken up by the government.

The procedures followed by the ALRC are specifically designed to maximise
community input and feedback (see overleaf). Usually, two major consultative
documents are published during the course of the inquiry: an issues paper
(sometimes referred to as a background paper) and a discussion paper. Ultimately, a
final report will be prepared and presented to the Attorney-General. All papers are
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Log on to the Pearson
Places website and follow
the links to find more
information about the
work of the Australian Law
Reform Commission.
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made available to the public and areas of inquiry are advertised and call for public

submissions.
ALRC identifies issue

Prepares issu}as paper that:
e describes the issue
e prepares questions that will form the basis of an enquiry

y

Issues paper released

’ Period of months elapses ‘
| Public scrutiny }—{ ALRC continues research }—{ ALRC consults with stakeholders ‘

‘ Review of inputs ‘

v

Discussion paper
ALRC prepares a discussion paper that:
e reviews inputs
e gives a more detailed treatment of issue
e presents possible proposals
v

Public input Further oeriod of time elanses ALRC consults with
encouraged p * P interested parties
Final report
e Prepared by ALRC

e Proposals on areas where law reform is recommended

v

| Final report submitted to Attorney-General l

‘ Parliament decides which of the proposed reforms will become law ‘

The process of reform followed by the ALRC

The issues paper seeks to identify what the ALRC regards as the issues that
should be reviewed. It presents a series of questions that address many of the issues
that form the basis of the inquiry.

After the release of the issues paper there is usually a period of months during
which the public may make submissions. The ALRC continues with its own
research on the topic and consults with key stakeholders.

The inputs of the public and stakeholders, and the results of the ALRC’s own
research are all reviewed and a discussion paper is published. It will contain a more
detailed treatment of the issues and the ALRC’s thoughts on possible proposals.

A period follows where further submissions are encouraged. The ALRC
consults with interested parties about the proposals before completing its final
report.

The final report is submitted to the Attorney-General’s department. It will
contain proposals on areas where law reform is recommended. It is then up to the
parliament to decide what actual reforms will be drafted into proposed legislation.

The process followed by the ALRC in tackling reform issues allows for
considerable community input. This enables a wide canvassing of opinion and



many different groups may choose to become involved in the process. It also helps
to identify points that need to be clarified so that any legislative response is less
likely to have omitted or misunderstood important issues.

The process followed by the ALRC in tackling reform issues allows for
considerable community input. This enables a wide canvassing of opinion and
many different groups may choose to become involved in the process. It also helps
to identify points that need to be clarified so that any legislative response is less
likely to have omitted or misunderstood important issues.

The ALRC has, in recent years, inquired into areas such as the treatment of
children and young people in the legal process. A recent report ‘Children and
Young People’ (Reform, Issue 92, Winter 2008) can be contrasted with another
investigation completed in 1997, titled ‘Seen and Heard: Priority for Children
in the Legal Process’, which was jointly prepared by the ALRC and the Human
Rights and Equal Opportunity Commission (now called the Human Rights
Commission). At the time, the report also reflected how effectively Australia had
met its international obligations under the UN Convention on Rights of the Child.
A comparison of the reports shows developments in areas such as juvenile justice,
life opportunities for Indigenous children, the sexualisation of children in the
media and children’s rights under family law.

These areas receive widespread media coverage and strong interest from the
public. It is desirable that there is vigorous public debate and that a wide cross-
section of the public is engaged in the discussions; otherwise there will be only a
few groups with vested interests in the issue taking part in proceedings and their
opinions may not be representative of the wider society.

Law reform involves a consideration of existing laws both within Australia and
overseas. Apart from reviewing legislation and case law, the ALRC also draws on
academic research and the knowledge of experts in that particular field.

Importantly, the ALRC does not merely state a particular view in its final report.
It outlines a range of competing arguments that it has identified and provides
reasons for its preferred approach. The transparency of this approach means that
competing views can be presented to the government so they are able to consider
options and are aware that the law reform contemplated may meet with resistance
from some sections of society.

REFORM OF SEDITION LAWS

|

SEDITION Occurs when people
speak out encouraging others
to attack the government.

TREASON Actively supporting
the enemies of your
government.

The ALRC recently made 27 the case mounted against Dr Mohamed  assistance must be ‘material’, such
recommendations for reform of the law Haneef. (You can read more about the as providing arms, funds or strategic
of sedition in its report ‘Fighting Words:  circumstances of Dr Haneef’s arrest information.

A Review of Sedition Laws in Australia.  on page 183 of Chapter 12.) New
The federal government has accepted

25 of these unconditionally and two THEY BOW TLISTEN TO U9 WE MUST ACT BEFUSE TO PAY TANES BOCKALE TV
of them in principle. The necessary AND ALY FASTI DO WITH THE SOVERSMENT) PARLTARENT AND SOVERrmEPNT uTIODNGS
changes to the law are currently being Ihd 3/

drafted. The Commission contends >
that a definite line should be drawn =
between free speech and conduct

calculated to encourage violence in

the community. However, one of the

recommendations is to remove the

term ‘sedition’ from federal statutes,

as the term creates heated debate in

AR

the community. The crime of treason | . ; ‘; >

and assisting the enemy is to be

amended, perhaps following on from Sedition occurs when people try to encourage others to overthrow the government.
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Law Reform Commission of New South

Wales
The Law Reform Commission of New South Wales (NSWLRC) conducts

reviews of, and recommends changes to, the laws that operate within that state.
Their investigations follow a similar format to that employed by the ALRC. The
Attorney-General of New South Wales writes to the Commission asking it to
inquire into and report on the need for reform in a particular area of the law.

Once the area of inquiry has been decided, the Commission generally

1mplements the followmg steps:

It appoints commissioners to investigate the referral.

It identifies the issues and seeks community input. Some preliminary research
is conducted and the nature of the inquiry is publicised in the media. Defects in
the current law are noted and laws from overseas and other states of Australia
are examined to see if they have overcome the defects found in the relevant New
South Wales law.

Consultation papers and/or a research report are released for public comment.
They explain all the issues and suggestions for reform.

Submissions to the Commission are received and analysed. These are usually in
writing but can be oral; for example, by making a phone call or speaking at a
public hearing.

As well as calling for submissions, the Commission involves itself in widespread
public consultation. This occurs through public meetings, phone-ins, public
opinion surveys and meetings for spemal groups; for example, where people
with intellectual disabilities can express in their own words their experiences
with the criminal justice system and ideas for change.

The Commission then undertakes further research and analysis of the issues and
considers all submissions.

Finally, the Commission will release its report with recommendations for
reform. It will include dissenting recommendations and reasons.

CRIMINAL LAW REFORM

In recent years the NSWLRC has been
investigating a number of important law
reform issues, including:

Criminal justice issues

There are nine criminal jurisdictions
in Australia. This naturally creates
problems with gaining a uniform or
consistent approach to criminal law
across the states and territories.
Attempts are being made to introduce
a uniform criminal code to operate
throughout Australia. This should, if it
occurs, be a major achievement.
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When Martin Bryant shot dead 34
people at Port Arthur in Tasmania, the
federal government wanted to tighten
the existing gun laws. This could only
be achieved by gaining the support

of each state, as gun laws were an
area of state responsibility. A uniform
criminal code would remove problems
of this type. It is also harder to gain
community support for laws against
crime if different penalties are applied
from state to state.

Jury directions

Directions to the jury are mainly oral
instructions given by the judge in a case
to assist them in reaching their verdict.
The judge must advise the jury on the
relevant law, and explain what the
prosecution must have proven to secure
a conviction, for instance, in a murder
trial. These directions are often thought
to be too long or complex and framed
in obscure legal terminology. The
Commission is attempting to establish
whether there is a more effective way
that judges can advise juries.




Each state and territory has its own criminal justice system and laws, which complicates the
criminal justice process in Australia.

Parliamentary committees

Every parliament has several committees operating to investigate matters of
concern to it and the wider community. These committees then suggest changes
that should be made to the law. For example, a road safety committee would make
recommendations concerning speed limits, seat belt requirements and restrictions
on ‘P plate’ licences.

An advantage of these committees is the inclusion of members of parliament
from all major political parties. A report that has support from all sides of politics
is more likely to gain a favourable reception in parliament.

A Minister can also appoint a committee of experts to investigate a matter
and make suggestions on how the law in that area should be reformed. These
committees use many of the techniques of a law reform commission to consult with
the community on what areas should be covered by the law.

Royal commissions

A Royal Commission may be set up by the government to investigate a specific
area of the law. It is usually named after the retired judge or legal expert selected to
head the inquiry; for example, the Wood Royal Commission.

This Commission was set up in 1994 to investigate police corruption in New
South Wales and ran until 1997. During the investigation of corruption at various
levels of the police force and even the judiciary, disturbing evidence of child
pornography emerged. There was also evidence that known paedophiles were
bribing police officers to avoid conviction. The findings of the Royal Commission
certainly played a key role in the development of child protection laws such as
the Children and Young Persons (Care and Protection) Act 1998 (NSW); it is still
influencing the direction of child protection laws today. Similarly, in the Lindy
Chamberlain case, appeals to the Federal Court and High Court failed. It was
not until a Royal Commission was held into her wrongful murder conviction for
killing her daughter Azaria that Lindy Chamberlain was released.

Log on to the Pearson
Places website and follow
the links to find more
information about
Lindy Chamberlain.
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Point to ponder

Professional associations
such as the Law Society
make suggestions to the
government on areas of

the law that need reform.

Log on to the Pearson
Places website and follow
the links to find more

about the Bureau of Crime
Statistics and Research and
their research into criminal
activity in New South Wales.
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Permanent advisory bodies

There are a number of bodies established by governments to monitor the operations
of, and propose reforms to, the law in a particular area. At federal level these include
the Australian Institute of Criminology and the Family Law Council.

In New South Wales there are three permanent advisory bodies: the Bureau
of Crime Statistics and Research, the Anti-Discrimination Board and the Youth
Advisory Council. As an example, the Bureau of Crime Statistics and Research
monitors the number of people in gaol to see if there are any trends. Its findings are
then publicised; for instance, the Bureau has identified that the number of people
in gaol in New South Wales has increased significantly over the past decade. This
may be an issue the government needs to examine in more detail. The Bureau
also produced statistics showing that when persons convicted of break-and-enter
offences received gaol sentences or longer gaol sentences, the number of break-and-
enter offences recorded fell. People in favour of gaol sentences for offenders could
use this research to press their claims on the government.

The media

The media is an informal means by which the need for law reform can be
emphasised and promoted. The media has a strong capacity to influence public
opinion and to shape a community’s understanding about particular issues. Lobby
groups seeking reform will often highlight and bring attention to particular issues
through the media.

Non-government organisations

Like the media, non-government organisations (NGOs) have a major role to play
with respect to law reform. These organisations use the media to raise awareness
about specific law reform issues. When social attitudes and values change, NGOs
can lobby for change by focusing on specific issues, particularly those affecting
minority groups.

REVIEW

1 List some of the key agencies of law reform.
2 Describe the role of the Australian Law Reform Commission.

3 The Australian Law Reform Commission prides itself on community consultation in the
review process. Explain how community views are included in the ALRC’s reviews of
current law.

4 Qutline the merits of putting competing arguments into the ALRC’s final report.

5 Outline how the Law Reform Commission of New South Wales conducts an inquiry.

6 Explain how having nine separate criminal jurisdictions in Australia creates problems for
law reform.

7 ldentify an advantage of having parliamentary committees to review the law and
recommend changes.

8 Explain how bodies like the Bureau of Crime Statistics and Research contribute to the
quality of debate over law reform



LAW IN ACTION

1 You have been appointed by the Australian Law Reform Commission to produce an
information booklet about the Commission. You need to make a booklet that contains
information about the role of the Commission and the way it operates.

2 Using the Internet and other resources, conduct research into the role played by Royal
Commissions in the law reform process. Discuss the desirability of having a Royal
Commission to investigate aspects of the legal system.

3 As a class, examine your school rules. Brainstorm a list of reforms that you think need to
be made to the rules. Working in small groups, develop a proposal for changing one of the
rules, include a justification showing why the rule needs reform.

8.3 Mechanisms of reform
The courts

Courts engage in the process of developing and reforming the law by adapting to
changing circumstances. As new cases reach the courts with differing sets of facts,
judges exercise some discretion in their judgments. In making a ruling on a case and
explaining the reasons for their decision, judges may be adding to and reforming
the law. Established legal doctrines are modified to accommodate changing social
values. These changes often arise out of the appeal process. However, courts can
only do this in a piecemeal way because their primary function is to adjudicate
personal disputes. They are not able to choose an area of law they would like to
research and discuss it with a view to reforming the law.

However, Sir Anthony Mason, former Chief Justice of the High Court of
Australia, said in 1979:

‘The court is neither a legislature nor a law reform agency. Its
responsibility is to decide cases by applying the law to the facts as
found. The court’s facilities, techniques and procedures are adapted
to that responsibility; they are not adapted to legislative functions
or to law reform activities. The court does not, and cannot, carry
out investigations or enquiries with a view to ascertaining whether
particular common law rules are working well, whether they are
adjusted to the needs of the community and whether they command
popular assent. Nor can the court call for, and examine, submissions
from groups and individuals who may be vitally interested in the
making of changes to the law. In short, the court cannot, and does
not, engage in the wide-ranging inquiries and assessments which are
made by governments and law reform agencies as a desirable, if not
essential, preliminary to the enactment of legislation by an elected
legislature.’

State Government Insurance Commission v. Trigwell (1979) 142 CLR 617 at 633

Critics of law-making by courts say judges go too far in some judgments and
engage in ‘judicial activism’. This implies that they go too far in their use of
discretion, supposedly trying to bring about social reform. In doing so, they do not
apply statute law appropriately.

This is regarded by some as unfair criticism. Those who think judges go too far
in some of their judgments usually argue that judges are usurping or overthrowing
the power of the legislature. As parliament is elected, they contend that statute law
1s superior.

=

JUDICIAL ACTIVISM The belief
held by some that judges
allow their personal opinions
and political beliefs to
influence their judgments,
even to the point of overriding
precedent or misinterpreting
the Constitution.
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In the case of Cattanach v. Melchior,
Stephen Cattanach, an obstrician and
gynaecologist, had an action in tort
brought against him by Kerry Anne and
Craig Melchior, parents of a child born
despite an earlier operation to sterilise

judges supposedly reflected personal

CASE LAW cattanach v. Melchior [2003] HCA 38

the mother. The judgments of the minority -+ 503 Section 41 of that Act inserted ~ similar effect,

The courts are therefore a mechanism of law reform, but this should be kept in

i

perspective as it is not its major role.

Some judges have been criticised, often unfairly, for allowing their personal views and
beliefs to influence their decisions.

beliefs on morality. This was attacked as new sections 49A and 49b into the Civil
judicial activism. Liability Act 2003.

The case also prompted legislative These sections prevent a court from
reform, as the Queensland parliament awarding damages for financial loss
responded to the case by passing the involved in rearing a healthy child. Section

Justice and Other Legislation Amendment 71 of the Civil Liability Act 2002 (NSW) has
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Parliament

The federal parliament is the supreme law-making body in Australia. State
parliaments are also responsible for law making and reform of the law. However,
should federal and state laws clash, federal law prevails to the extent of any
inconsistency under s.109 of the Commonwealth Constitution. Statutory law will
override common law.

Parliament often responds to community concerns to introduce new laws and
amend legislation that has lost relevance to current social values.

Parliament may also decide that the law in a certain area should be codified.
For example, following an incident where two young persons travelled in the boot
of a friend’s car and were killed in an accident, the New South Wales government
quickly passed legislation making it illegal for passengers to travel in the boot of a
car. This may simply have been an area of road law that had not previously been
considered but the accident raised a key safety issue that parliament responded to
in urgent fashion.



Special interest groups (sometimes referred to as vested interest groups) may
pressure the government to make changes to the law. Often this is done because
the group believes it has identified a weakness in the law or an area of injustice. The
courts also play a significant role in reforming the law. A judge may make a ruling
that is a departure from existing law and bring about law reform in this way.

STATUTE LAW REPLACING COMMON LAW: THE ISSUE OF CONSENT IN SEXUAL ASSAULT CASES

After considerable public consultation decisions on previous court cases. and
and debate, the state government The object of the new legislation is as
introduced the Crimes Amendment follows:

(Consent-Sexual Assault Offences) Act

to provide that a person
commits sexual assault if the

2007, This legislation has now been a  to define ‘consent’ for the person has no reasonable
consolidated into the foundational Act: purposes of sexual assault grounds for believing that the

the Crimes Act 1900 (NSW). offences as free and voluntary other person consents to the
agreement to sexual intercourse, sexual intercourse.

Prior to its introduction, some men
were being acquitted of sexual assault Crimes Amendment (Consent—Sexual Assault
charges because they argued, quite to include in cases where Offences) Bill 2007 Explanatory notes
mistakenly, that the female concerned consent to sexual intercourse is Thisis a tlghtenlng of the law
e givgn e Was some or may be negated; incapacity and removes the uncertainty ’Ehat
‘uncertan]ty 13 ) AL Bl L to consent, intoxication, persons  sometimes arose in common-law cases
c°0°n'}f§2td Zggdﬂfj e sometimes who are asleep or unconscious,  that dealt with consent. In effect, the

: unlawful detention, intimidatory defendant now must show in clear
Consent had been based on the _ or coercive conduct and abuse terms that consent was obtained.
common law, where judges based their of a position of authority or trust,

and

Intergovernmental organisations

Intergovernmental organisations (IGOs) are organisations that have sovereign

states (individual countries) as members. The ‘member states’ have certain common

goals; for instance, an international body they might be keen to promote peaceful

co-existence and stable government. Examples of international organisations include

the United Nations, the European Union and the World Trade Organization. -
Intergovernmental organisations have become increasingly important, both in

facilitating conflict resolution between countries and also in dealing with major

conflicts within countries. They are able to:

® encourage cooperation between countries or ‘states’

SOVEREIGN STATES These are
countries that are independent
and have their own political

. . . . and legal identity.
e provide a forum for countries to air a dispute g y

e support members by being information providers; in particular, this may benefit
reform processes in countries suffering from internal division and corruption

¢ promote the long-term benefits of cooperation and encourage states to look past
short-term causes of conflict

¢ exhibit impartiality (an unbiased approach), which enhances their credibility in
conflict resolution.
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THE WORLD TRADE ORGANIZATION

The World Trade Organization (WTO)
promotes the free movement of goods
and services between countries,
otherwise known as free trade. Member
countries are encouraged to promote
international trade and to remove or
reduce obstacles to trade. Australia has
reduced its tariffs (taxes on imports)

to make it cheaper for goods from
overseas to enter the country. Australia

UNITED NATIONS

The United Nations (UN) was established
in 1945, It promotes world peace and
the recognition of human rights. The UN
is the most prominent intergovernmental
organisation. It plays a major role in
resolving international conflict and in
more recent times has played a major
role in settling disputes within countries.

Throughout its history, the UN has
typically tried to place peacekeeping
forces between warring factions. In
countries engaged in civil war, the

UN has tried to put cease-fires into
operation and then monitor the peace;
for example, in Sierra Leone, Kosovo
and Ethiopia—Eritrea. In certain much-
publicised situations it has been rather
unsuccessful, including in Rwanda and
the Sudan.

Once ‘peace-building missions’ have
some success, it is important for
these countries to establish stable
governments, conduct free elections,
remove corrupt practices and promote
the rule of law. The United Nations’
attempts to promote peace and
encourage reform are restricted by:

e alack of genuine commitment and
consensus among UN members

e an identity crisis for the UN

e a perceived crisis of confidence
after setbacks in many countries

¢ the pace of globalisation and the
recent world financial crisis
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would expect other countries to also
cut their taxes on imports so that her
exporters benefit.

Member countries are all required to
comply with the rules of the WTO. If

all member countries support the WTO
and promote trade, all will benefit from
economic growth. These organisations
are based on mutual cooperation. A
problem can occur if one country bans

/[
With 192 member states, the United Nations is the most prominent
intergovernmental organisation.

¢ a financial crisis of its own, as
the UN has experienced continual
short-falls in its budgets.

Despite these problems, the United
Nations has been able to encourage
international support for treaties and
conventions that promote human rights.
The International Covenant on Civil and
Political Rights has won widespread

goods from another. Australia has
banned certain food products such as
chicken and salmon to prevent disease
entering the country. However, if other
countries are suspicious of Australia’s
motives, perhaps believing that the
ban is intended to protect Australian
producers, they can complain to the
WTO, which enforces bans on countries
who do not meet their obligations.

support, with most UN member countries
being signatories. As more countries
agree to ratify these conventions, they
will also look to reform their own laws,
remove discriminatory sections of Acts
and better protect the human rights of
their people.




REVIEW

1 Outline how the courts can make law or reform existing law.

2 Explain the term ‘judicial activism’. Why is it criticised?

3 Identify factors that may influence parliament to modify existing laws.

4 In what ways will the Crimes Amendment (Consent — Sexual Assault Offences) Act 2007
(NSW) help victims of sexual assault?

5 Outline how the operation of intergovernmental organisations can assist countries to resolve
their disputes.

6 Discuss the role of the United Nations in resolving international disputes. What problems
confront its operation in the 21st century?

7 As more countries ratify and want to show support for international agreements, how will
this accelerate the process of law reform?

LAW IN ACTION
Read the quote of Sir Anthony Mason on page 115. Does the role played by Sir Anthony as
former Chief Justice of the High Court add weight to his views? Justify your answer.

2 Review the case Cattenach v. Melchior [2003] on page 116 and complete the following
activities:
a Outline the ethical issues raised by this case.
b Analyse the response of the Queensland government’s decision to this case.

3 Should nations be forced to comply with the decisions and directives of the UN? What

dilemmas would such a requirement create?
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CHAPTER SUMMARY

Law reform is the process that examines
our existing laws and recommends or
introduces changes to the law. It is a
vital step in keeping the law relevant
to current society and trying to achieve
justice for individual citizens and
society.

Conditions that give rise to the need
for law reform include the failure of
existing laws to meet society’s needs.
This was shown recently by calls
for new legislation to ban corporal
punishment.

International laws and conventions
impose an obligation on Australia
to meet its obligations under those
agreements through the introduction
of new legislation.

New concepts of justice — for example,
the removal of the death penalty — require
legislative change. New technology,
changing social values and morality,
social welfare and medical issues also
give rise to the need for law reform.

There are several key agencies for law
reform in Australia and New South
Wales.

The  Australian Law  Reform
Commission inquires into areas of the
law that the federal Attorney-General
has requested. The impetus for reform
may have come from the government
itself, the public, media pressure or
vested interest groups.

The Law Reform Commission of
New South Wales operates in similar

fashion to the ALRC but inquires
into current laws in New South Wales.
Parliamentary committees investigate
areas of the law that may have been
proven deficient or become outdated.
Road safety laws, for example, are
continually being re-examined.

Royal Commissions investigate
important public issues such as
the Wood Royal Commission into
the New South Wales police force.
There are also permanent advisory
bodies, independent authorities such
as the Independent Commission
Against Corruption, and professional
associations, such as the Law Society
and the Barristers Admission Board,
which all play a role in the law reform
process.

Mechanisms of reform are crucial, as
they ensure that much-needed law
reform actually takes place. The courts
adapt the law to changing sets of
circumstances and rule on issues that
are not always clear in legislation.

Stateand federal parliamentsimplement
most law reform by introducing new
laws or modifying existing laws to
achieve justice and greater relevance
in the law.

Intergovernmental  organisations
promote the adoption of international
agreements and the human rights
they seek to protect. They also foster
greater cooperation between countries
for mutual benefit.



A law allowing teachers to use the cane to correct students would probably be regarded as
what?

A Widely socially accepted

B Obsolete or outdated

C Legally enforceable in certain situations
D Sex discrimination

The Crimes (Forensic Procedures) Amendment Act allows which of the following to occur?
A Coroners to examine criminal blood samples

B Criminal suspects to refuse to give body samples

C Genetic information of persons to be stored

D Police to take body samples

The Australian Law Reform Commission (ALRC) is able to do which of the following?
A Recommend changes to federal laws

B Recommend changes to state laws

C Modify laws to ensure law reform takes place

D Investigate laws it believes need reforming

As part of the review process, what does the Australian Law Reform Commission ensure?
A Everyone agrees with its recommendations.

B All recommendations have full parliamentary support.

C Competing arguments are included in its final report.

D The public can only make written submissions.

Which of the following are parliamentary committees required to do?
A Only include members from the government party

B Ensure minority political parties are ignored

C Invite members of the public to join the committee

D Include members from the major political parties

For what purpose are Royal Commissions established?
A To investigate a specific area of the law

B As an open forum for public complaints

C To ensure law reform recommendations are adopted
D Asa way of monitoring government activities

Which of the following is an example of a permanent advisory body?
A Royal Commission

B Bureau of Crime Statistics

C Special inquiries set up by parliament

D State parliament
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8 Inwhat ways are courts a mechanism of reform?

A Courts can change laws made by parliament.

B Community groups can bring concerns to the court.

C Courts can adapt to changing circumstances.

D Politicians can instruct judges on the correct judgment to make in a case.
9 Which of the following is the most important area of involvement for intergovernmental

organisations?

A Enforcing United Nations demands on countries

B Supplying armed forces to combat civil wars throughout the world

C Discussing cultural heritage issues at the United Nations

D Conflict resolution between countries and within countries

10 Which of the following is a major problem facing the United Nations in the 21st century?
A The abundance of resources at its disposal to help the poor
B The lack of consensus and cooperation between members of the United Nations
C The phenomenal growth of Asian economies
D A huge decline in membership of the United Nations

1 Identify the agents of law reform.
Describe the operation of intergovernmental organisations.

What areas of law have the Australian and New South Wales law reform commissions
investigated in recent years?

4 Discuss the reasons for the introduction of the Crimes Amendment (Consent — Sexual Assault
Offences) Act 2007.

Analyse the need for law reform.
Evaluate the criticism of judges who allow personal values to influence their decisions.
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Native title

CHAPTER 9

CHAPTER OUTCOMES

P1  identifies and applies legal concepts and terminology

P2 describes the key features of Australian and international law

P3  describes the operation of domestic and international legal systems

P4 discusses the effectiveness of the legal system in addressing issues

P5  describes the role of law in encouraging cooperation and resolving conflict, as
well as initiating and responding to change

P6  explains the nature of the interrelationship between the legal system and society

P8  locates, selects and organises legal information from a variety of sources

including legislation, cases, media, international instruments and documents

P9  communicates legal information using well-structured responses

P10  accounts for differing perspectives and interpretations of legal information and

1ssues

PRINCIPAL FOCUS

In this chapter students examine the nature and functions of law through
an examination of the complex and contested law-making processes and the

Commonwealth and state institutions that finally recognised, implemented and

modified Indigenous land rights and native title.

Application of

the doctrine of

terra nullius in
Australia

High Court
of Australia

The Mabo cases |

Overturning of
the doctrine of
terra nullius

The Wik case

The Native Title

Federal Act 1993 (Cwlth)
government The Native Title

Amendment Act
1998 (Cwlth)

SUMMARY OF CASE LAW

Fejo v. Northern Territory (1998) 195
CLR 96

Mabo v. Queensland (No. 1) (1988) 166
CLR 186

Mabo v. Queensland (No. 2) (1992) 175
CLR 1

Members of the Yorta Yorta Aboriginal
Communaty v. Victoria [1998] FCA 1606
Members of the Yorta Yorta Aboriginal
Communaity v. Victoria [2002] HCA 58
Milirrpum v. Nabalco Pry Ltd (1971) 17
FLR 141

Ward v. Western Australia (1998) 159
ALR 483

Wik Peoples v. Queensland & Ors (1996)
187 CLR 1

Yarmirr v. Northern Territory (No. 2)
(1998) 82 FCR 533

SUMMARY OF LEGISLATION

Aboriginal and Torres Strait Islanders
(Queensland Discriminatory Laws) Act
1975 (Cwlth)

Aboriginal Land Act 1991 (Qld)
Aboriginal Land Rights (Northern
Territory) Act 1976 (Cwlth)

Aboriginal Land Rights Act 1983 (NSW)
Aboriginal Lands Trust Act 1966 (SA)
Heritage Protection Act 1984 (Cwlth)

Land Fund and Indigenous Land
Corporation (ATSIC Amendment) Act
1995 (Cwlth)

Native Title Act 1993 (Cwlth)

Native Title Amendment (Technical
Amendments) Act 2007 (Cwlth)

Native Title Amendment Act 1998
(Cwlth)

Native Title Amendment Act 2007
(Cwlth)

Pitjantjatjara Land Rights Act 1981 (SA)
Queensland Coast Islands Declaratory Act
1985 (Qld)

Racial Discrimination Act 1975 (Cwlth)
Torres Strait Islander Act 1991 (QId)

123
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9.1 Law reform in action

Law reforms become real when the law changes to better reflect the needs of a
changing, and increasingly diverse, society. Law reform processes affect many areas
of the law. As you have already seen, numerous bodies are involved in law reform
processes. Principal among them are law reform commissions and parliaments.
In Australia there are several significant areas of law reform. These include:
e reform and development in the area of native title and the law as it affects
Indigenous Australians. Much of the reform in the area is informed by
developments in the international arena of law and politics

e reform and development in the area of sport, which has gone from being
amateur in nature to becoming highly organised and professional

e reform and development in the areas of youth and young people. Principally,
reforms have been inclusive of the rights of minors with respect to family
law, protection from family violence, rights with respect to criminal justice
and rights as they affect independence (such as driving, contracting and paid
employment)

¢ reform in the area of animal welfare and animal rights. This is broadly classified in
the areas of conservation and environmental law

e reform in the role of the state with respect to drug laws. Several Australian
jurisdictions have 