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Introduction

To the student

Congratulationson choosing Cambridge Legal Studies
HSC Fourth Edition. This edition has been updated
to meet the changing processes of the legal system,
while meeting the requirements of the current Stage
6 Legal Studies Syllabus in New South Wales.

Since the introduction of Legal Studies as a
HSC discipline in 1989, the world has undergone
incredible change. Predictions of increasingly
‘disruptive’ technologies will continue to challenge
the ability of the law to balance the tension of
individual and community rights. Regardless,
Legal Studies continues to contribute to students
completing their secondary schooling as better
informed citizens, able to think more critically about
the processes and institutions that shape their lives
on a daily basis.

The rights people enjoy within democratic
societies have attimes been eroded by governments
when citizens become apathetic about their rights,
freedoms and liberties. Legal Studies will allow
you to explore the power vested in our democratic
institutions and wielded by our elected leaders. It
explores issues that will change the way you view

ISBN 978-1-316-60567-7
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the world and how you understand the concept
of achieving justice through legal and non-legal
means.

Cambridge Legal Studies HSC Fourth Edition
is a comprehensive resource that builds on the
knowledge and skills introduced in the Preliminary
course, as it thoroughly covers all key content areas
of the HSC syllabus.

You will discover a wealth of engaging material
that critically examines the core areas of crime and
human rights, as well as a wide range of options
in Part IIl. You will gain insight into how the law
operates in practice in each of these contexts. A
range of interesting, up-to-date cases, media articles
and statistics is provided to bring the law to life.
Updated review and research questions will assist
you to revise and build on your knowledge, and a
variety of HSC-style examination questions (in the
Student Book and the Study Toolkit) will give you the
best opportunity to succeed in your exam. We wish
you the very best of luck and much success in Legal
Studies.

Paul Milgate
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How to use this resource

Part and chapter openers

Each partand chapter of Cambridge Legal Studies

HSC begins with an opener that contains:

* principal focus and themes and challenges
from the Stage 6 Syllabus

* information relating to the HSC external
examination.

e chapter objectives

* keyterms/vocabulary

« relevant law (including important legislation
and significant cases)

* legal oddity.

In Court

A number of relevant legal cases appear
throughoutthe text. Each case allows you to apply

your knowledge of the legal system to real-world
situations. Many cases are followed by a range
of questions to help you test what you've learnt.

Media articles

A range of current media articles is provided to

help you understand how the law operates in real-

world situations.

Glossary terms

Glossary terms are bolded in the text, and

defined for you on the page in the print book, or
as pop-ups in the interactive version. They are
also gathered in the Glossary.

Review and research activities

Review activities are designed to help you test L D

your knowledge of key concepts and skills.

Research activities are designed to extend your
knowledge by researching relevant cases or

Tederai couty

issues using source material.

Legal Links

In addition to the activities, there are a number

h Cowrt of Aumieste

of suggested links to internet resources and
activities in each chapter. These will help you

extend your knowledge and stay up to date with

changes in the legal system.

- ISBN 978-1-316-60567-7 © Milgate et al. 2016 Cambridge University Press
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HOW TO USE THIS RESOURCE

Legal Info

A number of relevant legal concepts are explored
in order to give context to themes being explored.

Case studies

Examples, or groups of examples, are examined
in more depth toillustrate particular legal issues.

End-of-chapter sections

Atthe end of each chapter you will find a chapter
summary and a set of questions to help you
consolidate your learning from the chapter.

Video and audio

The interactive textbook contains video and audio

items enrich the learning experience.

P e |

Interactive activities

Also included in the interactive textbook are
automarked activities (for example, drag-and-
drop questions) to assist recall of facts and
understanding of concepts.

Downloadable Word documents

Allreview, research and end-of-chapter questions

are available as downloadable Word documents,

which can be accessed from within the interactive
textbook or via Cambridge GO.
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Components of Cambridge Legal Studies HSC

The Cambridge Legal Studies HSC resource package
consists of four components:

1 Student Book - print

The Student Book contains all topics in Part | and
Part Il (including a wide range of contemporary
human rights issues), and five options in Part Il

2 Student Book - digital

Your purchase of the print book gives you access to
the following digital resources on Cambridge GO:
*  Downloadable PDF textbook
A PDF of the print textbook, with additional
digital-only content, including:
— Chapter 9— Contemporary human rights
issues — Issue 3: Exploitation of workers
— Chapter 13— Option 4: Indigenous peoples
— Chapter 14— Option &: Shelter.
* Online interactive textbook
An online version of the textbook has a further
host of interactive features to enhance the
teaching and learning experience. These
include:
— video and audio
— drag-and-drop activities
— auto-marked multiple-choice quizzes
— additional digital-only chapters from the
PDF textbook.
* Other extra resources on the Cambridge GO
website include:
— all review, research and chapter questions
in electronic format
— marking criteria for the extended-response
questions from the Study Toolkit
— weblinks
— additional resources.

To access all weblinks, go to http://cambridge.
edu.au/hsclegaldweblinks

© Milgate et al. 2016

3 Teacher Resource Package

The Teacher Resource Package contains a wide
range of material to support students and teachers
with course, lesson, teaching plan, assessment and
homework preparation.

Guide to icons

The Cambridge GO icon in the print
book lets you know that there is
additional material available in the

digital versions.

Cambridge University Press



Glossary of key words

Syllabus outcomes, objectives, performance bands
and examination questions have key words that state
what students are expected to be able to do.

A glossary of key words has been developed to
help provide a common language and consistent
meaning in the HSC documents. Using this glossary
will help students and teachers understand what
is expected in responses to examinations and
assessment tasks.

account
account for; state reasons for, report on; give an account
of; narrate a series of events or transactions

analyse
identify components and the relationship between them;
draw out and relate implications

apply
use, utilise, employ in a particular situation

appreciate
make a judgement about the value of

assess
make a judgement of value, quality, outcomes, results or
size

calculate
ascertain/determine from given facts, figures or
information

clarify
make clear or plain

classify
arrange or include in classes/categories

compare
show how things are similar or different

construct
make; build; put together items or arguments

contrast
show how things are different or opposite

critically (analyse/evaluate)

add a degree or level of accuracy, depth, knowledge
and understanding, logic, questioning, reflection and
quality to

deduce
draw conclusions

define
state meaning and identify essential qualities

demonstrate
show by example

ISBN 978-1-316-60567-7
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describe
provide characteristics and features

discuss
identify issues and provide points for and/or against

distinguish
recognise or note/indicate as being distinct or different
from; note differences between

evaluate
make a judgement based on criteria; determine the value
of

examine
inquire into

explain
relate cause and effect; make the relationships between
things evident; provide why and/or how

extract
choose relevant and/or appropriate details

extrapolate
infer from what is known

identify
recognise and name

interpret
draw meaning from

investigate
plan, inquire into and draw conclusions about

justify
support an argument or conclusion

outline
sketch in general terms; indicate the main features of

predict
suggest what may happen based on available
information

propose
put forward (for example, a point of view, idea, argument,
suggestion) for consideration or action

recall
present remembered ideas, facts or experiences

recommend
provide reasons in favour of

recount
retell a series of events

summarise
express the relevant details concisely

synthesise
put together various elements to make a whole
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Part I
Crime

30% of course time

Principal focus

Through the use of a range of contemporary examples, students investigate criminal law, processes and
institutions, and the tension between community interests and individual rights and freedoms.

Themes and challenges

Themes and challenges covered in Part | include:

» the importance of discretion in the criminal justice system

* dealing with compliance and non-compliance in respect to criminal law

» the extentto which ethical and moral standards are reflected in the legal system
* how law reform is continually shaping the criminal justice system

* how the law works to protect the rights of victims, offenders and society

* achieving effective justice through legal and non-legal measures.

HSC external examination information

The HSC examination will be a written paper worth a total of 100 marks. The paper will consist of three
sections.
Questions relating to Part | of the syllabus — ‘Crime’ — will appear in sections | and Il of the examination.

Section I: Core 20 marks total (15 of the possible 20 marks will
be based on ‘Crime’)

Section | will consist of objective response (that is, multiple choice) questions. Questions to the value of 15
marks will be drawn from‘Crime’. Some of these questions may be based on, or refer to, stimulus materials.

Section II: Core 30 marks total (15 of the possible 30 marks will
be based on ‘Crime’)

Section Il will be divided into two parts: Part A and Part B. Only Part B will relate to ‘Crime’. There will be
one extended-response question to the value of 15 marks. The question may refer to stimulus material. The
expected length of the response is around600 words (approximately four examination writing booklet pages).
Chapters in this Part

Chapter 1 The nature of crime

Chapter2 The criminal investigation process

Chapter 3 The criminal trial process

Chapter4 Sentencing and punishment

Chapter 5 Young offenders

Chapter 6 International crime
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Chapter 1

Chapter objectives

In this chapter, students will:
+ identify the meaning and nature of crime

The nature of cxime

» describe and recognise the different categories of crime
« define and discuss summary and indictable offences
+ explore arange of factors that may lead to criminal behaviour

« discuss a range of social.and situational crime prevention techniques

» discuss the effectiveness of the law in punishing offenders.

Key terms/vocabulary

accused

actus reus

affray

aggravated sexual assault in company
assault

attempt

beyond reasonable doubt

break and enter

causation
common assault
conspiracy

constructive manslaughter
crime

criminal negligence
criminology

Crown

embezzlement

fraud

homicide

indecent assault

indictable offence
infanticide
insider trading

involuntary manslaughter
larceny

manslaughter

mens rea

mitigating circumstances
murder

prosecute

provocation

sexual assault

recklessness ——
riot »J_',
@
robbery "
sedition \

sexual intercourse
state

strict liability offence
summary offence

tax evasion

trafficking

treason

voluntary manslaughter
white-collar crime
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Relevant law

IMPORTANT LEGISLATION

Crimes Act 1900 (NSW) Anti-Terrorism Act (No. 2) 2005 (Cth)
Customs Act 1907 (Cth) Copyright Amendment Act 2006 (Cth)
Crimes Act 1914 (Cth) National Security Legislation Amendment Act 2010
Drug Misuse and Trafficking Act 1985 (NSW) (Cth)
Summary Offences Act 1988 (NSW) Road Transport Act 2013 (NSW)
Criminal Code 1995 (Cth) Copyright Amendment (Online Infringement) Act
Crimes Amendment (Computer Offences) Act 2001 2015 (Cth)
(NSW)

SIGNIFICANT CASES

R v Whybrow (1951) 35 CAR 141 RvAEM (Snr), R v KEM; R v MM [2002] NSWCCA 58
DPP v Newbury and Jones [1977] AC 500 Wallace v Kam [2013] HCA 19

Boughey v The Queen (1986) 161 CLR 10

Legal oddity

In the 18th century BCE, the great Babylonian king Hammurabi had been expanding his empire by conquering
new territories, each of which had their own laws and customs. In order to unify the empire, Hammurabi
needed to come up with a single set of laws. He had a set of 282 laws drawn up, which became known as the
Code of Hammurabi. They were carved into a large stone monument over seven feet high. At the top of the
monument was a depiction of Hammurabi receiving the laws from the sun-god Shamash.

These laws are notable for a number of reasons. The punishments for breaking laws are often in the form
of retribution; the Code of Hammurabi is the origin of the phrase ‘an eye for an eye’. The Code is also one of the
earliest records of the presumption of innocence, which the Babylonians took very seriously. If you brought
a charge in front of the elders against another person, but did not prove the charge, you were put to death!
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CAMBRIDGE LEGAL STUDIES HSC

1.1 The meaning of crime

The word ‘crime’ is a broad term used to describe
many unlawful activities, from the extreme, such as
murder, to more minor offences, such as speeding.
A crime includes any act or omission that results
in harm to society at large and is punishable by
the state, including the court system and state or
Commonwealth bodies.

state

a government and the
people it governs; a
country

crime

an act or omission against
the community at large
that is punishable by the
state

A more detailed definition includes ‘any conduct
which violates the rights of the community at large,
punishable by a recognised criminal sanction upon
proof of guilt in a criminal proceeding initiated and
presented by officers of the crown or its agencies’
(S. Marantelli and C. Tikotin, The Australian Legal
Dictionary).

Butthereis no definition that tells the community
what actually constitutes criminal behaviour and
activity. If a person wanted to know if certain
behaviour was a violation of the law, they would
be none the wiser by the definitions provided. This
is because a crime is any act that law-makers in
a particular society have deemed to be criminal,
which in itself causes injustice.

Many countries and societies have different
views about what kinds of acts society needs to be
protected from and which acts should be considered
criminal. Culture, history, legal traditions, social
attitudes, religious beliefs and political systems are
factorsin every society that combine to determine
how crime is defined and punished. In other words,
what one society deems a crime, another may not;
this in itself causes frustration for the legal system.
Forexample, the act of murderis considered a crime
throughoutthe world, though with varying definitions
and qualifications. However, other acts, which
are entirely legal in Australia, such as sex outside
marriage, homosexual acts or the consumption of
alcohol, are deemed crimes in some societies.

Therefore, most crimes are the result of moral
and ethical judgements by society about an
individual's behaviour. When a person commits a
crime, it is deemed to be committed against all of
society (as represented by the state; for example, the

© Milgate et al. 2016

Figure 1.1 Culture, history, legal traditions, social
attitudes, religious beliefs and political systems are
factors in every society that combine to determine
how crime is defined and punished.

Director of Public Prosecution), as well asany victim
of the act. The criminal act is seen as an attack on
the ethical and moral standards of society, so it isthe
responsibility of all to punish those found guilty. This
is why the state (acting on behalf of society) brings
criminal cases, even though it is also attempting to
redress an injustice committed against a specific
victim or victims.

Crime isaconstantly evolving area of the law. For
example, for centuries the practice of witchcraft was
considered a serious offence punishable by death
throughout the British Empire. As society's attitudes
evolved, the position was eventually reversed in
Great Britain with the introduction of the Witchcraft
Act 1785, 9 Geo ll, ¢ 5, which removed the offence of
witchcraft and instead made it a crime to pretend
to practise acts of witchcraft. In Australia
today, such acts would be governed by consumer
protection regulations that protect against
fraudulent activity.

Similarly, new crimes are often created where
none existed before. For example, the Crimes
Amendment (Computer Offences) Act 2007 (NSW)
introduced a new part titled ‘Computer Offences’
to the Crimes Act 1900 (NSW). The Commonwealth
Copyright Amendment Act 2006 (Cth) also introduced
anumber of new offences aimed at dealing with the
growing problem of internet piracy and copyright
infringement. The Copyright Amendment (Online
Infringement) Act 20156 (Cth), which commenced in
June 2015, is a further amendment to the Copyright

Cambridge University Press



Act 1968 (Cth). It introduces new laws to give rights
holders who discover infringing material online a
way of requiring carriage service providers to take
reasonable steps to block access to the content, via
an injunction from the Federal Court.

The government, courts and other statutory
bodies are constantly reviewing legislation to ensure
that it meets the expectations of the community and
is as relevant as possible to our rapidly developing
and changing society. Sometimes some groups
within our community are unhappy with these
reforms and developments while others rejoice at
their implementation. Criminal law is a particularly
controversial area of the law because any changes
will usually have wide-ranging effects on the rights
and freedoms of all members of society. As a result
there is often tension between various legal and non-
legal resources when attempts are made to change
or update aspects of the criminal law.

Criminal law

Criminal law is the area of law that deals with

crime. It has many aspects, including investigation,

enforcement, prosecution, defence, criminal trial,

sentencing and punishment. Criminal law has a

number of important characteristics that distinguish

it from other areas of the law:

+ Criminal law is about protecting society. A
crime is punishable by the state because it is an
offence against society as a whole. This differs
from civil law, which relates primarily to rights
and responsibilities between individuals.

e Criminal actions can include crimes against
a person, the state and/or property. The law
provides for the state to take legal action
against an accused; that is, to prosecute
them in a court of law to achieve some type of
punishment or sanction.

accused

the person or alleged
offender that the criminal
action is being taken
against

prosecute

when the Crown or state
takes action against the
accused person in a court
of law

* The decision to prosecute the offender in court
is made by the police and/or the Director of
Public Prosecutions. They are known as the
state or the Crown, and the offender is known
as the defendant or the accused. This differs
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from civil law, where an action against the
alleged perpetrator is brought before the courts
by an individual who is affected (the plaintiff).

Crown

the state party that commences a criminal action in a
court of law; in New South Wales, the action is usually
commenced by the Director of Public Prosecutions; if the
alleged crime is against a federal criminal law, the action
is usually commenced by the Commonwealth Director of
Public Prosecutions

The Crown must prove its case beyond
reasonable doubt. If any other reasonable
conclusion besides proving the criminal
charges can be drawn from the evidence, there
is reasonable doubt. If there is any doubt as to
the guilt of the defendant, a 'not guilty’ verdict
must be given. This differs from civil law, where
a much lower standard of proof is required (the
balance of probabilities).

beyond reasonable doubt
the standard of proof required in a criminal case for a
person to be found guilty

The aim of criminal law is to protect the
community and to provide a sanction or
punishment to an offender who is found guilty
by a court of law. This differs from civil law,
where the aim is to address the defendant’s
wrong by way of a remedy or court order in
favour of the plaintiff.

Broadly speaking, the distinction between

criminal and civil law depends on the legal

Figure 1.2 New crimes are often created to address

changes in society.
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proceedings that may follow from the act. If the act
is a crime, then the offender faces investigation by
the police and prosecution. The case is heard in the
criminal courts, and the accused may be convicted
and punished. If the act is a breach of civil law, then
the wrongdoer (the defendant) will be sued in a civil
court by the person bringing the action (the plaintiff).
The plaintiff will be trying to gain a remedy such as
compensatory damages or a court order prohibiting
the conduct.

Ny

1 Define the term ‘crime’.

2 Useone or more examples to describe a
new type of crime and an act that is no
longer a crime.

3 Identify the similarities and differences
between criminal and civil law.

J

1.2 Elements of crime

Before a criminal act can be brought to trial, the

police and prosecutors need to prove that the

elements of the particular offence are present. There

are two fundamental elements applicable to most

offences:

e thatthe accused person actually committed the
crime (actus reus)

» that the accused person sufficiently intended to
commit the crime (mens rea).

actus reus

a Latin term meaning
‘guilty act’ that refers to
the physical act of carrying

mens rea

a Latin term meaning
‘guilty mind’, meaning that
the accused intended (to

outacrime some degree) to commit
the crime, knowing their
actions were wrong
Actusreus

Actus reus is a Latin term meaning ‘guilty act’ and
refers to the physical act of carrying out the crime.
The prosecution must prove that the accused did in
fact carry out the relevant act required for the crime.
Physical evidence and witness testimony can help
the prosecution prove that it was the accused that
carried out the act. This is often the easiest element
for the prosecution to prove.

© Milgate et al. 2016

The actus reus must be a voluntary act but can
alsoinclude an omission or failure to act, particularly
in cases of criminal negligence, if the accused failed
to take a course of action when they had a duty to
do so.

Mens rea

Mens rea is a Latin term meaning ‘guilty mind’ and

refers to the mental state of the accused. In order for

the prosecution to succeed, it must be able to prove
that, to the necessary degree, the accused intended
to commit the crime.

There is no widely accepted definition for
mens rea. One common understanding, however,
is that it is the state of mind of a defendant and
their knowledge of the facts that make the conduct
criminal. In other words, the defendant understood
what was happening when the act was committed.
Another view is to regard mens rea as the conscious
and willing mind that was present in performing a
crime. Often, if the police or Crown cannot prove
thatthe defendant acted intentionally, fraudulently,
maliciously, negligently, recklessly or willfully, the
charge will not be proved. For example, when a
person intentionally shoots someone, that person
has probably intended to commit a criminal act and
cause harm. Whether that person intended to kill or
only injure the victim is something that will need to be
established. Another situation is when a defendant
knows what will happen if they continue certain
behaviour, but recklessly carries on. For example,
the shooter may have been reckless as to whether
the victim might die from the injuries inflicted. In all
cases, except for strict liability cases (see below), the
prosecution must prove that the accused was aware
(at least to some degree) that their actions would
result in the likelihood of a crime being committed.

The degree of intention required to prove a
crime can differ and will often be specified in the
legislation where the crime is defined. The three
main levels of mens rea are:

* intention —a clear, malicious or wilful intention
to commit the crime. This is the highest and
usually most difficult level of mens rea for the
prosecution to prove.

+ recklessness —an intermediate level of intent.
This means that the accused was aware
that their action could lead to a crime being
committed, but chose to take that risk anyway.

Cambridge University Press



Figure 1.3 Theft is often an example of mens rea.

Perhaps the accused wanted to show off or was
unable to make a sensible decision. In the case
of recklessness the prosecution will attempt to
prove that the risk was obvious to a reasonable
person and although the accused knew the risk
they were taking, they didn't care about the
consequences.

recklessness

when the accused was aware that their action could lead
to a crime being committed, but chose to take that course
of action anyway

)

R v Thomas Sam; R v Manju Sam (No. 18) [2009] NSWSC 1003

CHAPTER1 THE NATURE OF CRIME

* criminal negligence — where the accused
fails to foresee the risk where they should have
and so allows the avoidable danger to occur,
usually resulting in harm to or the death of
another person that the accused had a duty to
protect. This is the lowest level of intention for
mens rea, but it is still a much higher standard
than the civil law requires for negligence to
be considered criminal. An example of a case
involving criminal negligence is R v Thomas
Sam, referred to in the ‘In Court’ box below.

criminal negligence
where the accused fails to foresee the risk when they
should have and so allows the avoidable danger to occur

1.3 Strict liability offences

Not all offences require the prosecution to prove
mens rea. For some offences, only the element of
actus reus will need to be shown. These offences
are known as strict liability offences.

A strict liability offence is one where the
prosecution only needs to prove that the accused
carried out the act, and is not required to show that
the accused intended to commit the crime. Because
strict liability offences dramatically lower the level of
proof required to achieve a criminal conviction, and
solessen an accused'srightsinthe criminal process,
they are generally restricted to minor offences,

In this case, a father and mother were charged with manslaughter by criminal negligence. The case
revolved around the death of the couple’s nine-month-old daughter, who suffered from eczema. The
parents had repeatedly rejected conventional medical treatment, and instead relied on ineffective
homeopathic treatments, despite the child constantly crying in pain, with broken skin oozing fluid.
The court found that the condition was medically treatable, yet because treatment was denied the
child had unnecessarily suffered and died from it. The court found that both parents were well educated
and should have known to seek appropriate medical treatment for their daughter, which they failed
to do. The court also found that the father had a higher duty of care, as he was a trained homeopath
with a higher degree of medical knowledge. The judge in the case, Justice Peter Johnson, concluded
that it was the ‘most serious case of manslaughter by criminal negligence’ he had ever dealt with.
The parents were both found guilty of manslaughter and sentenced to imprisonment. On appeal,
both sentences were increased, with the father receiving eight years’ imprisonment and the mother
receiving five years and four months. )
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Figure 1.4 Some acts are considered crimes, even if
they weren't intentional. Speeding is one example.

such as traffic offences or breaches of regulations.
For example, a speeding offence is a strict liability
offence and as such the police do not need to show
that a person intended to break the speed limit (that
is, had mens rea); they only have to show that the
person did so (committed the actus reus). That is,
a person only has to be caught speeding to incur
afine.

Another example of strict liability offences is
selling alcohol or cigarettes to people under the
age of 18— it doesn’t matter whether or not the seller
knew the buyers were underage; the only thing that
matters is that they were underage. Strict liability
is applied to offences because of its administrative
advantages —for example, to assist the legal system

ez

1 Explain the difference between actus
reus and mens rea.

2 Using a specific crime as an example
(for example, drink-driving, murder or
robbery), describe what you think the
actus reus and mens rea of the crime
might be.

3 Outline two main differences between
strict liability offences and other
offences. Give examples of some strict
liability offences.

& J
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in coping with the daily volume of traffic violations —
or to put a greater onus on society to comply with a
particular law. In some cases, there can be a defence
to strict liability: if the accused can prove the act was
an ‘honest and reasonable mistake'.

strict liability offence

an offence where the mens rea does not need to be
proved; only the actus reus (the guilty act) needs to be
proved

1.4 Causation

A further consideration that is relevant when
establishing the elements of a crime is causation —
proving that there is sufficient causal link between
the actions of the accused and the result. This will
often be relevant in proving the actus reus and
requires the prosecution to prove a substantial link
between the act and the crime.

causation

the link between the behaviour of the accused and the
result (that is, that the behaviour of the accused actually
caused the criminal act alleged)

By

Wallace v Kam [2013] HCA 19
Dr Kam was a neurosurgeon charged with

medical negligence and the question of
causation was raised. The plaintiff, Mr
Wallace, had been injured during surgery.
He alleged that Dr Kam had not warned
him about the two risks of the surgery, and
that if he had known about these risks, he
would not have agreed to the surgery and so
would not have beeninjured. Thus, negligent
failure to disclose had caused his injury. In
a unanimous decision the High Court stated
that there needed to be higher scrutiny of the
application of causation and while the matter
might establish factual causation it does not
suggest that the doctor should be held liable
(scope of liability).

.

1.5 Categories of crime

There are many different crimes and they can be
categorised in numerous ways. These categories
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A range of recorded criminal incidents
in New South Wales can be accessed at
the NSW Bureau of Crime Statistics and
Research. Refer to http://cambridge.edu.au/
redirect/?id=6228.

will often affect the way an offence is investigated,

prosecuted or punished, and include:

» type of offence, such as offences against the
person or drug offences

e jurisdiction, including whether it is a New

South Wales or a Commonwealth crime
+ seriousness of the offence, or whether itis a

summary or indictable offence
* parties to a crime (for example, whether the

accused is the principal offender of the crime
or assisted in some way).

In New South Wales, the Crimes Act 1900 (NSW)
is currently divided into roughly 16 parts relating to
the main types of offences. These parts are further
divided into hundreds of divisions, sections and
subsections. Offencesare also included in numerous
other New South Wales Acts and Regulations.
Commonwealth offences have a similar regime.

trafficking
dealing or trading in something illegal, particularly drugs

Table 1.1 Examples of offences

CHAPTER1 THE NATURE OF CRIME

The complete version of the Crimes Act
7900 (NSW) is available at http://cambridge.
edu.au/redirect/?1d=6229. Find the Act on
the website and look at the categories of
offences listed under the Act. How many of
the categories and offences listed in Table

J

1.1 can you find in the Act?

Offences against the person

Offences against the person involve some form of
harmorinjury to an individual. Because there are so
many ways that someone can cause injury to another
person, these types of crime are divided into three
distinct areas, each including numerous offences:
homicide, assault and sexual offences.

Homicide

Inthe criminal justice system, homicide is defined as
the unlawful killing of another person. Thisincludes
both deliberate and accidental acts of killing, with
varying degrees of mens reaapplicable. In ahomicide
case, causation must be established between the
actions of the accused and the death of the victim.
There are four main categories of homicide in New
South Wales law: murder, manslaughter, infanticide
and dangerous driving causing death.

homicide
the unlawful killing of a human being

Type of offences

Examples

Offences against the person

Homicide, assault, sexual assault

Offences against the sovereign

Treason, sedition

Economic offences

Property offences, white-collar crime, computer
offences

Drug offences

Trafficking, possession, use

Driving offences

Speeding, drink-driving, negligent driving

Public order offences

Offensive conduct, obstructing traffic, affray,
bomb hoaxes

Preliminary offences

Attempts, conspiracy

Regulatory offences

Breach of water restrictions, fire restrictions or
public transport rules
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Figure 1.5 Homicide is the unlawful killing of another
person.

Murder

Murder is the most serious homicide offence and
is punishable by life imprisonment. In order to
prove in court that a killing was murder (that is,
directly related to the actions of the accused), the
prosecution must show that at least one of the
following exists:
* theaccused intended to deliberately kill the
victim
+ theaccused setouttoinflict serious bodily
harm, which resulted in death
» the act was done with reckless indifference
to another human life; that is, the accused
did not care that the act might end a human
being's life
* the act was done while committing or
attempting to commit another serious crime
punishable by life or 25 years’ imprisonment.
The third of these elements is usually the
hardest to prove. In Boughey v The Queen (1986) 161
CLR 10, a doctor strangled his wife during a sex
‘game’. The court held that there was a substantial
or good chance of harm, that Boughey had the
knowledge and capacity to know better, and that
the act constituted a ‘reckless indifference to
human life’. Boughey was convicted of the murder.
Murder is one of the most heinous crimes
possible and attracts some of the harshest penalties.
As aresult, murder cases often receive a great deal
of media attention. Television programs such as

© Milgate et al. 2016

Figure 1.6 Popular depictions of the murder genre,
such as CS/: Crime Scene Investigation, give the
impression that murder is a common crime in society
when, in fact, it is not.

How to Commit the Perfect Murder, CS/ and Castle
have also popularised the murder genre, giving
the impression that murder is a common crime. In
reality, however, the opposite is true. The number of
recorded murder victims in New South Wales during
2013 was 86, compared with 29070 domestic violence-
related assaults for the same period. According to
the Australian Institute of Criminology (AIC), most
murder victims are killed by a family member or
friend, and up to 40% of all homicides are domestic-
violence related.

murder
the deliberate killing of a person

Manslaughter

Manslaughter is the second type of homicide. It
differs from murder in the intent of the accused.
Manslaughter involves a reduced level of intent and
is punishable by up to 25 years’ imprisonment. A
person may be charged with manslaughter where it
cannot be proved thatthey intended to kill the victim
to the degree required for murder. There are three
main types of manslaughter:

manslaughter
the killing of a person in a manner that is considered to be
less intentional than murder
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*  Voluntary manslaughter occurs when a

person kills with intent, but there are mitigating

circumstances (such as the defence of

provocation) which reduce their culpability.

For the crime to be classed as voluntary

manslaughter, not murder, there must be

mitigating circumstances.

* Involuntary manslaughter is the killing of a

person where the death occurred because the

accused acted in a reckless or negligent way,
but without intention to kill the person. In DPP
v Newbury and Jones [1977] AC 500 the accused
deliberately dropped a slab of concrete from

a bridge and the concrete hit and killed a

train guard. This act was held to constitute

involuntary manslaughter because there was

no intention to kill or harm anyone.

* Constructive manslaughter is the killing

of a person while the accused was carrying

out another dangerous or unlawful act. The

manslaughter is ‘constructed’ from the other

unlawful act. For example, where a person

assaults another person without intention to
kill or inflict serious bodily harm, but death
results, then the death may be construed as
manslaughter by the accused.

voluntary manslaughter
the killing of a person
where the accused did
intend to kill or was
reckless about killing
someone but there were
mitigating circumstances

mitigating
circumstances
circumstances that make
an offence less severe;
they can lead to a reduced
sentence

provocation

the defence where the
defendant claims that
their actions were a direct
result of another person’s
actions, which caused
them to lose control of
their own actions

involuntary
manslaughter

the killing of a person
where the death occurred
because the accused
acted in a reckless or
negligent way without
intention to kill

constructive
manslaughter

the killing of a person
while the accused was
carrying out another
dangerous or unlawful act

ISBN 978-1-316-60567-7

infanticide

the death of a baby under
the age of 12 months at the
hands of its mother
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Infanticide

Infanticide is a special category of manslaughter
that applies to the death of a baby under the age of
12 months at the hands of its mother. The Crimes
Act 1900 (NSW) requires that the court take into
account the state of mind of the mother at the time
she committed the crime. Many women suffer from
a condition called post-natal depression after the
birth of a child. If the accused is found to have been
suffering from this condition when she killed her
baby it can be seen as a mitigating circumstance.

Dangerous driving causing death
Dangerous driving occasioning death is another
type of manslaughter. It occurs when a person drives
in an unsafe and reckless way, such as under the
influence of alcohol or a drug, or at excessive speed,
and in so doing causes the death of another human
being. A conviction for this crime carries a maximum
penalty of 10 years in prison. However, if the offence
is aggravated by certain circumstances the penalty
can be as much as 14 years' imprisonment.

Go online and search for five recently closed

homicide cases. Draw up atable and identify

the following:

« the case name and court reference

» the charges brought against the
defendant

+ some case details, such as the ruling and
the sentence.

\_ J

Assault

Assault is the most common form of crime against
the person. Assault includes the offence of causing
physical harm to another person and of threatening
to cause physical harm to another person (known as
common assault).

common assault

a criminal offence assault where there is
involving the infliction of no actual physical harm
physical force or the threat  to the person assaulted,
of physical force including threatening to
cause physical harm to
another person

assault

Photocopying is restricted under law and this material must not be transferred to another party.

Cambridge University Press n



n ISBN 978-1-316-60567-7

Photocopying is restricted under law and this material must not be transferred to another party.

CAMBRIDGE LEGAL STUDIES HSC

Figure 1.7 Assault can be both the act of harming
someone or threatening to cause harm.

Physical assault is a direct act in which force
is applied to another person’s body unlawfully and
without their consentand is punishable by up to five
years' imprisonment (or seven years' imprisonment,
depending on the location of the assault and the
identity of the victim). A threat to cause physical
harm can also be a form of assault where it causes
the victim to fear immediate and unlawful violence;
threatening phone calls, text messages or emails
might constitute such a form of assault.

Sexual offences

Sexual assault is a type of assault where someone
is forced into sexual intercourse against their will
and without their consent. It was formerly known
in common law as ‘rape’. The definition of sexual
assaultincludes where consentis withdrawn during
the act of sexual intercourse. Sexual intercourse
is defined broadly in the Crimes Act 1900 (NSW) to
include different types of sexual acts including oral
sex and penetration. Sexual assault can occur to
both men and women. Although the vast majority
of such assaults are against women, it is suggested
that there are more male victims than is shown by

statistics. Victims' fear of reporting the crime is a
serious problem in cases of sexual assault.

© Milgate et al. 2016

sexual intercourse
broadly defined in the
Crimes Act 1900 (NSW)
to include oral sex or
penetration of the vagina
or anus by any part of
another person’s body or
by an object manipulated
by another person

sexual assault

when someone is forced
into sexual intercourse
against their will and
without their consent

Lack of consent is central to the crime of sexual
assault and is defined in detail in the Act. It states
that a person is not consenting where they are:

» substantially intoxicated by drugs and alcohol
and therefore lack the capacity to consent

» intimidated or coerced into the act, or

« ifthe accused is abusing their position of trust
or authority over the victim.

Sexual assaultis one of the least reported crimes,
and has a low conviction rate due to the difficulty of
proving consent.

The crime of aggravated sexual assault
will be applicable where there are aggravating
circumstances, such as where violence is used,
the victim is under 16 years old or the victim has a
serious physical or intellectual disability. It must be
noted that a child under the age of 16 is not legally
able to give consent,

Indecent assault is another type of sexual
offence, where the accused commits an assault and
‘act of indecency’ on or in the presence of another
person without their consent. ‘Indecent act’ is not
defined inthe Crimes Act 1900 (NSW), but itincludes
assaults with a sexual element. This offence covers
many sexual acts that are not included under the
offence of sexual assault, such as touching the
genitals or other parts of the body in a sexual manner
without the person’s consent.

indecent assault
an assault and ‘act of indecency’ on or in the presence of
another person without their consent

The most serious sexual offence in New South
Wales is aggravated sexual assault in company.
Punishable by the highest criminal sanction life
imprisonment, the offence is viewed by the law as
equivalent in seriousness to murder. The offence
includes the elements of sexual assault, but is

Cambridge University Press



CHAPTER1 THE NATURE OF CRIME

)

R v AEM (Snr); R v KEM; R v MM [2002] NSWCCA 58
The catalyst for change in the New South Wales law of aggravated sexual assault in company was the
case of R v AEM. Three young men (two brothers and their cousin, who were 19, 16 and 16 years old
respectively at the time of the crime) lured two 16-year-old girls to the offenders’ home in Villawood.
The girls were then forcibly detained and sexually assaulted over a period of several hours. The girls
were threatened with knives and verbally with death.

At the time the only applicable crime was aggravated sexual assault: the highest penalty for this
was 20 years' imprisonment. The men were originally sentenced to five to six years' imprisonment each.

The abhorrent nature of these crimes led to a public outcry over the existing laws of rape, which
were thought by alarge segment of the public to be too lenient given the nature of the crime. Following
the case, the New South Wales Parliament moved quickly to introduce new laws and tougher penalties,
creating a new offence of ‘aggravated sexual assault in company’ in s 61JA of the Crimes Act 1900
(NSW). The new offence carries a maximum penalty of life imprisonment, equivalent to that for murder.

Notably, on appeal by the Crown in 2002, the judges decided to significantly increase the offenders’
original sentences, substituting them with 13 to 14 years’ imprisonment each.

performed with another person or people present
together with either depriving the victim of their
liberty or the infliction or threatened infliction of
bodily harm. The offence of aggravated sexual
assault in company was introduced in New South
Wales in 2001 following a series of so-called gang
rapes across Sydney's inner west that led to a public
outcry for reform of the law.

aggravated sexual assault in company
sexual assault performed with another person or people
present together with aggravating circumstances

Watch the YouTube video Aggravated Sexual
Assault in Company at http://cambridge.edu.

au/redirect/?id=6230. Figure 1.8 Indecent assault is touching parts of the
body in a sexual manner without the person’s consent.

Table 1.2 Number of reported cases of assault and sexual assaultin New South Wales

Offence 2012 2013 2014
Assault — domestic-violence related 27 547 28 423 29070
Assault — non-domestic-violence related 35578 34 082 31529
Sexual assault 4732 4644 4737
Indecent assault, act of indecency and other sexual offences 5774 6 377 6 376

Source: New South Wales Bureau of Crime Statistics and Research, 2012-14
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Offences against the sovereign

Offences againstthe sovereign are some of the oldest
crimes, and include political offences against the
state or heads of state, such as treason and sedition,
which attract severe penalties. The laws are justified
as protecting the structure, authority and integrity of
the state and the citizens that it governs. Historically,
such laws were more frequently used to prevent or
punish attempts to overthrow or even criticise heads
of state. Australia today is a stable parliamentary
democracy, where objections are aired through
protest, public comment, elections or law reform,
and such laws have arguably fallen out of use.

sedition

promoting discontent,
hatred or contempt
against a government
or leader of the state
through slanderous use

treason

an attempt or manifest
intention to levy war
against the state, assist
the enemy or cause harm
to or the death of a head

of state of language; in Australia,
sedition includes the
offences of urging force
or violence against the
government

Treason

Treason was a common law crime in England long
before it was first codified by King Edward Il in the
Statute of Treasons in 1351. The offence was defined
as acts directed against the sovereign. At that
time, the sovereign was the monarch; this was later
widened to include heads of state such as the Prime
Minister and Governor-General. The crime of treason
was imported into Australian law from the United
Kingdom and later enacted in New South Wales
under Part 2 of the Crimes Act 7900 (NSW), and in
the Commonwealth under the Crimes Act 1914 (Cth)
and later under s80.1 of the Criminal Code 1995 (Cth).
Underthe New South Wales Crimes Act, the 1351 Act
isexpressly continued in force. Treason involves any
attempt or manifest intention to levy war against the
state, assistthe enemy, or cause harmto or the death
of the Governor-General, the Prime Minister or the
Queen of Australia. Treason was formerly a crime
punishable by death. Today, it is punishable by up
to 25 years' imprisonment (New South Wales) or life
imprisonment (Commonwealth).

Sedition
Dating back to at least 1606, a seditious act historically
involved any oral or written intention to bring the

© Milgate et al. 2016

sovereign into hatred or contempt, and included
inciting disaffection against the government or
parliament. The laws were criticised as being open
to abuse through silencing government opposition
and public comment and endangering freedom of
speech.

In Australia, sedition laws had fallen into
disuse until 2005, when the then Commonwealth
Government, under Prime Minister John Howard,
introduced a range of controversial anti-terrorism
laws in the Anti-Terrorism Act (No. 2) 2005 (Cth),
which included a revived sedition law. The
Australian laws, under s 80.2 of the Criminal Code
1995 (Cth), make it a crime to urge another person
to use force or violence to a particular end, such as
overthrowing the government or the Constitution or
interfering in parliamentary elections. The offences
are punishable by up to seven years' imprisonment.

The sedition laws received widespread public
criticism as being unnecessary, against the times,
and a danger to freedom of expression, particularly
in relation to commentary and critique by the media
and the arts.

When a Labor government was elected to power
in November 2007, it immediately commissioned a

The Australian Law Reform Commission’s

report Fighting Words: A Review of Sedition

Laws in Australia contains a history of sedition

laws and various recommendations about

reforming Australia's laws. The report can
be found online at http://cambridge.edu.au/
redirect/?id=6231.

Look at the report and complete the
following tasks.

1 Inwhat circumstances have Australia’'s
sedition laws been used in the past?

2 What were some of the dangers of our
sedition laws that were identified by the
ALRC?

3 What are some of the recommendations
of the ALRC report?

4 Find out which recommendations were
implemented by the National Security
Legislation Amendment Act 2010 (Cth).

\_
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review of the laws by the Australian Law Reform
Commission (ALRC) with a view to amending
them. Among the ALRC’s recommendations were
to remove any reference to the term ‘sedition’ from
the laws and to amend various elements of the
offences and available defences. A majority of these
recommendations were implemented by the National
Security Legislation Amendment Act 2010 (Cth).

Economic offences

‘Economic offence’ includes a wide range of crimes
that can result in a person or people losing property
or sums of money. It is the largest area of criminal
law because it encompasses some of the most
common types of crime. Economic offences fall into
three main categories:

e crimes against property

* white-collar crime

» computer offences.

Crimes against property

In New South Wales, there are three main types
of offence against property: larceny, robbery and
break and enter.

larceny

when one or more people
intentionally take another
person’s property without
consent and without
intention of returning it

robbery

when property is taken
directly from a victim,
usually forcefully

break and enter

commonly known as burglary, break and enter offences
usually occur when a person enters a home with intent to
commit an offence

Larceny is the most common property offence
and is more commonly known as ‘theft’ or ‘stealing’.
It is also one of the economic offences that people
are most likely to fall victim to at some time in their
lives. Larceny occurs when one or more people

CHAPTER 1

THE NATURE OF CRIME

Figure 1.9 Burglary is a common crime.

intentionally take another person’s property without
their consent and without the intention of returning
it. One of the most common forms of larceny is
shoplifting. The offence of larceny is punishable by
up to five years’ imprisonment, depending on the
type of larceny involved.

Robbery is a more serious offence than larceny.
Robbery occurs when the use of force is present in
the act of stealing goods or when property is taken
directly from a victim. If the robbery is accompanied
by the use or threatened use of a weapon, the crime
is called ‘armed robbery’ and will carry an even
higher sentence.

Break and enter is another very common
economic crime, more commonly known as
‘burglary’. The term refers to a series of offences
in the Crimes Act 1900 (NSW) that generally occur
when a person or people enters a room or building,
such as a private residence, with the intention of
committing an offence. Usually the offender will
be doing so with the intention to commit another
property offence, such as larceny.

Table 1.3 Number of reported cases of break and enter in New South Wales

Offence 2012 2013 2014

Break and enter dwelling 40 600 35 264 33932
Break and enter non-dwelling 16 294 14 605 12 734
Steal from dwelling 21884 21647 22 335
Steal from retail store 22 021 21843 20 483

Source: New South Wales Bureau of Crime Statistics and Research, 2012-14
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White-collar crime
White-collar crime is a general term given to various
non-violent crimes associated with businesspeople
or professionals. White-collar crime is often difficult
to detect and can be time-consuming and expensive
to investigate. Three of the most common white-
collar crimes are embezzlement, tax evasion and
insider trading.

embezzlement

when a person steals
money from a business
over a period of time while
they are employed at the
workplace

white-collar crime

a general term for

various non-violent

crimes associated

with professionals or
businesspeople, such as
embezzlement, tax evasion
orinsider trading

tax evasion

an attempt to avoid paying
the full amount of taxes
due by, among other
things, concealing or
underestimating a person
or business’'s income or
assets

insider trading

when a person illegally
trades on the share market
to their own advantage
using confidential
information

Embezzlement

Embezzlement is when a person misappropriates
another person's property or money that they
have been entrusted with. Embezzlement usually
occurs when an employee steals money from their
employer, such as by transferring sums of money to
the employee’s own account or stealing money from
the cash register or petty cash tin. It might involve
a large-scale corporate embezzlement, sometimes
with more than one offender, or a small amount
stolen from a local business. Money will often be
embezzled in small amounts at a time, sometimes
with accounts or records modified in an attempt to
hide the conduct. Embezzled money can be difficult
to recover, even when pursued through the courts,
as it may be untraceable or the offender may be
unable to repay the money they have stolen.

Tax evasion

Tax evasion is a common white-collar crime and
occurs when a person or company tries to avoid
paying taxes to the government. Often it involves
people fraudulently filling out tax returns stating that
theirincome is lower than it actually is, or organising
a business or property in a way that hides income

© Milgate et al. 2016

or assets from the tax authorities. Tax evasion can
incur high penalties when discovered.

Insider trading

Insider trading is an offence related to the buying
and selling of company shares. It occurs when a
person (usually a stockbroker or company director)
obtains confidential inside information about a
company that will affect that company’s share price.
The information will usually relate to the share price
significantly increasing or dropping, which the
offender will then take advantage of (for example,
by buying or selling their own shares to reap the
benefits or avoid the losses).

Search newspapers or go online and find
five articles about white-collar crime. Make
sure they are current and different cases.
Write a short annotation for each of the cases
and attempt to identify the reasons for the
accused committing the offence, the defence
presented by the accused, and any other
interesting or relevant facts of the cases.

Computer offences

Computer offences include various crimes related to
hacking and unauthorised access or modification of
data. The Crimes Act 7900 (NSW) lists a number of
computer offences, including unauthorised access
to, modification or impairment of restricted data,
and more serious crimes, such as impairment of
electronic communication or unauthorised access
or modification of restricted data with intent
to commit a serious offence. The more serious
computer crimes can incur a penalty of up to 10
years' imprisonment.

Computer crimes might occur where the offender
breaks through the security firewalls of acompany's
computer and alters or steals the company's data.
Such crime might result in private financial data
(such as that related to people’s personal bank
accounts or credit cards) being made available to
people who could use it unlawfully. An employee
of the target company will sometimes commit
computer crimes. In 2015, there was a lot of global
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Two men sentenced in Australia’s largest insider trading case
The Hon Josh Frydenberg MP
17 March 2015

[Lukas James Kamay and Christopher Russell Hill] were sentenced to jail terms of seven years and
three months, and three years and three months respectively in the Victorian Supreme Court today
for their roles in Australia’s largest insider trading scheme totalling $7 million. The two men were
charged in 2014 with insider trading, money laundering and abuse of public office offences.

This large and complex investigation by the Australian Federal Police (AFP) and Australian
Securities and Investments Commission (ASIC) began after suspicious trading was identified in the
foreign derivatives market.

The AFP and ASIC, working together through the AFP-led Fraud and Anti-Corruption Centre,
discovered an employee of the National Australia Bank was receiving sensitive information from
an employee of the Australian Bureau of Statistics (ABS). They were then using this information to
enter into foreign exchange derivative products and profit from favourable movements in market
prices.

The nine-month illegal trading activity resulted in profits of approximately $7 million dollars, which
was restrained by the AFP-led Criminal Assets Confiscation Taskforce. This money has now been
officially forfeited to the Commonwealth and is to be placed into the Confiscated Assets Account,
from where it will be reinvested into the community.

Today's sentence is testament to the close working relationship between the AFP and ASIC, and the
dedication and expertise of the specialised teams involved.

The arrest and conviction of an ABS officer for an unauthorised disclosure of statistics is
unprecedented inthe ABS’s 110 year history. Today's sentence demonstrates that such actions which
breach the trust placed in ABS officers will not go undetected or unpunished.

It also sends a clear message about the importance and emphasis that our enforcement agencies
place on maintaining market integrity. Insider trading is a serious offence and a form of dishonesty —
stealing information owned by others and exploiting it for a personal gain. It is also at complete odds
with the expectation of Australian investors about a level playing field, where those with access to
privileged information do not have an unfair advantage over other investors.

In 2014, the Government directed an extra $14 million in funding, which was confiscated from
criminals, to increase the detection and disruption capabilities of law enforcement. This boost was
part of the Coalition Government’s commitment to taking the profit out of crime, and to disrupt and
deter serious and organised crime in Australia by removing the proceeds and instruments of crime.

publicity when hackers broke into the systems
of Ashley Madison, an online dating service for
people already married who want to have an affair.
The hackers said that if the website was not closed
down, they would make all of the private customer
data available online. Ashley Madison refused, and
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the hackers published the customer data in August
2015.

Fraud is another type of economic offence that
can include white-collar crime, property offences
and computer crime. Fraud refers to deceitful or
dishonest conduct carried out for personal gain.
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It is often an element of other offences, such as
fraudulent misappropriation, fraudulent personation
or obtaining credit by fraud.

fraud
deceitful or dishonest conduct carried out for personal
gain

Fraudulent crimes are becoming increasingly
relevant with advances in technology, especially
relating to internet use and electronic facilities such
as automatic teller machines (ATMs). Common types
of fraud include identity theft, internet phishing
(fraudulently posing as a legitimate website), or
requesting funds or account details by email under
fraudulent pretences. Nigerian email scamsor ATM
skimming devices are two of the most well-known
scams.

Identity crime might involve a person using
another person’s personal details to apply for credit
cards or loans, or open bank accounts to deposit
fraudulently gained funds. Identity crime is one
of the fastest growing areas of crime in Australia.
In 2013-14, approximately 9% of respondents to
surveys by the Australian Institute of Criminology
had suffered misuse of their personal information in
the preceding 12 months, with 5% having financial
losses. The Attorney-General's Department
estimated that identity crime cost Australia
approximately $2 billion.

The Australian Government has established
a website with information about current
fraudulent scams. It can be viewed at http://
cambridge.edu.au/redirect/?1d=6232.

S
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Drug offences

Drug offences relate to acts involving prohibited or
restricted drugs. There are many crimes that may
be associated with drug abuse or addiction, such
as larceny, robbery, break and enter, or prostitution.
Drug offences focus on the movement of the drugs
themselves, including, for example, the growing,
selling and use of the drug.

People have access to many different types of
drugs, both legal and illegal. Legal or unrestricted
drugs include paracetamol and caffeine. lllegal
drugs are drugs that have been prohibited by law
because law-makers have deemed them unsafe
for general use; they include cannabis and heroin.
Restricted drugs or controlled substances include
drugsthat are available via prescription only, such as
cold and flu tablets or anti-depressant medications,
and drugs that are restricted to particular scientific
or medical uses.

In New South Wales, the Drug Misuse and
Trafficking Act 1985 (NSW) outlines numerous
offences related to prohibited or restricted drugs,
with some additional offences included in the
Summary Offences Act 71988 (NSW). The main
federal legislation relating to drugs is the Customs
Act 1907 (Cth), which will most often apply where
there is an international element to the offence,
such as cross-border drug trafficking. The most
common drug offences relate to prohibited drugs
and focus on cultivation, production, supply and
trade (trafficking), possession or use of the drug.

Some of the main offences are:

* possession of a prohibited drug —the drug must
be in the accused’s custody or control, and

the accused must know about it; this offence

includes shared ownership of the drug or

simply minding the drug for another person

@ Cost of identity crime as a proportion of Commonwealth fraud

@ cCost of identity crime as a proportion of personal fraud

@ Cost of identity crime as a proportion of serious fraud

@ Cost of identity crime as a proportion of police recorded fraud

Figure 1.10 Estimated Australian direct and indirect cost of identity crime in 2013-14
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Figure 1.11 Andrew Chan and Myuran Sukumaran

* use of a prohibited drug —the intentional
consumption of the drug by any means (this
will not apply if the use occurs in a medically
supervised injecting centre)

e cultivation —applies to the growth or cultivation
of a prohibited plant, such as cannabis

* supply of a prohibited drug —this is a broad
offence including offering or agreeing to
supply, whether or not the actual drug or
money really changed hands; it can also
include having drugs in your possession for
the purpose of supply, and single or multiple
instances of supply.

Drug offences often carry severe penalties.
Users may often face penalties such as attending
a drug rehabilitation program or complying with a
good behaviour bond; some cases may be heard in
dedicated youth or adult drug courts. Suppliers, or
those who make drugs, are dealt with much more
severely, as their actions are deemed to have a
greater impact on the community as a whole.

Drug traffickers face lengthy jail sentences in
Australia, particularly for international trafficking. In
some countries (including Indonesia, Singapore and
Malaysia), traffickers may face the death penalty.
Australian citizens Andrew Chan and Myuran
Sukumaran were drug ‘mules’ (couriers) arrested
in Indonesia with other members of the ‘Bali Nine'
drug-trafficking operation. They were put on trial
in Bali and sentenced to death on 14 February 2006.
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Despite calls for clemency from then Prime Minister
Tony Abbott, Foreign Minister Julie Bishop and tens
of thousands of Australians, on 29 April 2015 Chan
and Sukumaran were shot by a firing squad on the
island of Nusakambangan.

Driving offences

Driving or traffic offences are some of the most
commonly committed offences in New South Wales.
Driving offences are included in both the Road
Transport Act 2013 (NSW) and the Crimes Act 1900
(NSW).

The police enforce and process many driving
offences through the imposition of on-the-spot
fines. Such fines will generally relate to strict liability
traffic offences such as speeding. These offences
are easier to process as they only require the police
to show that the offender committed the act; they
do not need to consider the individual's intention or
state of mind. Traffic offences are regulated by New
South Wales Roads and Maritime Services (RMS),
which controls the demerit system through which
offenders lose points from their driver's licences if
they are caught committing certain traffic offences.

The most common traffic offences are:

* exceeding the speed limit

« driving without a licence or while disqualified
* ignoring road signs

e driving above the legal blood alcohol limit of

0.05.

Serious driving offences are punishable by
significantly higher penalties. Such offences will be
dealt with through the courts and may result in the
imposition of large fines, suspended or cancelled
licences, orimprisonment. Serious offences include
furious or reckless driving, negligent driving
causing death or serious bodily harm, and failing
to stop and give assistance at an accident involving
death or injury. They also include driving under the
influence of proscribed drugs or with an excessive
blood-alcohol level.

Public order offences

Public order offences relate to acts that are deemed
to disturb the public order in some way, such as a
disturbance in or in sight of a public area. There
are a number of public order offences listed in the
Summary Offences Act 1988 (NSW) and under Part 3A
of the Crimes Act 1900 (NSW). Public order offences
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Figure 1.12 Driving under the influence of proscribed
drugs or with an excessive blood-alcohol level is
considered a serious driving offence and incurs high
penalties.

are often acts that society deems inappropriate or
offensive when conducted in public, although they
may be perfectly legal or acceptable within the
confines of one’s own home.

Some of the most common public order offences
are:

* obscene, indecent or threatening language or
behaviour in public

* possessing a knife in a public place without
reasonable excuse

e obstructing traffic or ignoring a reasonable
police direction to ‘move on’

* damaging public fountains or protected places.

These offences will usually incur a fine or other
lesser penalty.

However, some public order offences are more
serious crimes that will usually be heard in court
and can result in significantly higher penalties.
More serious public order offences are listed in the
Crimes Act 1900 (NSW). For example, the offence of
affray involves using or threatening to use unlawful
violence on another that would cause a person of
reasonable firmness to fear for their safety. It is
a charge often laid as a result of a public fight or
brawl where people nearby could have feared for
their safety, and is punishable by up to 10 years’
imprisonment. Riot is a similar public order offence
butinvolves 12 or more people using or threatening to
use unlawful violence for acommon purpose. Other

Figure 1.13 Knives were banned in public in an
attempt to reduce attacks.

serious public order offences include explosives and
firearms offences, bomb hoaxes or participation in
criminal organisations.

affray riot

using or threatening to use  similar to affray, but with
violence on another that 12 or more people using
would cause a reasonable or threatening to use
person present at the unlawful violence for a
scene to fear for their common purpose

safety

The use of police discretion in public order
offences often results in higher incidences of
discrimination, with Indigenous and young people
more likely to be targeted.

Preliminary crimes

Preliminary crimes refer to offences that precede the
commission of a crime or where the crime has not
been completed for some reason; for example, it may
have been interrupted or unsuccessful. Preliminary
crimes fall into two main categories: attempts and
conspiracy.

attempt

an offence where a
principal crime was
attempted but failed

or was prevented for
some reason despite the
intention to complete it

conspiracy

when two or more people
plot to commit a crime
together

© Milgate et al. 2016
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Attempts

An attempt to commit a crime is considered an
offence and will usually be punishable by the same
penalty as if the crime had taken place. Section 344A
of the Crimes Act 1900 (NSW) states that ‘any person
who attempts to commit an offence for which a
penalty is provided ... shall be liable to that penalty’.
However, certain attempts, such as attempted
murder, are dealt with specifically in the Act and
may carry a lower penalty.

Because the penalty for an attempt is so high, the
prosecution will need to show that the offence was
all but completed, or failed for some reason despite
an intention to complete it. The accused may have
a lawful reason for the conduct in question or have
had no real intention of completing the apparent
crime. For example, in R v Whybrow (1951) 35 CAR
141 a husband connected electricity to the soap
dish in the family bath in order to electrocute his
wife. His plan did not work and when his wife came
into contact with the soap dish she received only
a shock. The court found him guilty of attempted
murder because his intention for the act to result in
death was clear, despite the fact that it had failed.

Conspiracy

Conspiracy occurs when two or more people jointly
conspire to commit a crime. The conspiracy is
complete where an agreement (the act) is reached
between the parties, with the intention also shown
by each person’'s explicit agreement to commit
the offence. It may be difficult for a prosecutor to
prove conspiracy without the aid of a confession or
record, such as a signed document or phone tap,
because the crime allegedly agreed to did not take
place.

Regulatory offences

Regulatory offences are usually set out in delegated
legislation, such as regulations or local laws
that address a range of day-to-day situations and
standards. They differ from more serious offences
set out in statute or common law, which can only be
modified by parliament (or in some cases the courts),
inthat they are considered more minor offences with
lesser penalties. They are usually determined by
the government department or agency responsible
for that area of law and policy and require faster or
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more frequent change than parliamentary legislative
processes allow.

Regulatory offences include:

» watering the garden despite water restrictions
being in place

* breaching workplace health and safety
regulations

* travelling on public transport without a valid
ticket

» lighting a fire or barbecue on a day of total fire
ban.

Regulatory offences are usually strict liability
offences, so they do not require any intention
to be proved. Government officers or local law
enforcement officers will usually enforce regulatory
offences. In the case of a corporation or a business,
a breach of a regulatory offence will usually incur a
fine or loss of a particular licence; in extreme cases
it may resultin more serious criminal charges being
laid. An example is the negligent or illegal disposal
of hazardous materials or a breach in licensing laws
at a pub or club. The fines imposed are usually in
the thousands or hundreds of thousands of dollars.

renis

1 Using offences as examples, describe
some of the differences between
offences against the person and
economic offences. What types of crime
do they include? What are the main
effects of the crimes? Why do you think
these acts are deemed criminal?

2 A number of driving offences and
regulatory offences are strict liability
offences. Using examples, describe
why you think these crimes are strict
liability. What are the advantages and
disadvantages for society of such
offences being strict liability?

3 Attempts and conspiracies often carry
penalties as high as if the crime was
actually committed. Discuss why this
might be and describe some of the
possible difficulties in prosecuting an
attempt or conspiracy.

\_ J
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1.6 Summary and indictable
offences

All criminal offences are separated into two
important categories, according to their severity:
summary offences and indictable offences.
Whether the offence is summary or indictable will
be crucial to the way the case is prosecuted and
heard in court.

indictable offence

a more severe offence that
is heard and sentenced by
ajudge in a District Court
or tried before a judge and

Jury

summary offence

a less severe offence that
is heard and sentenced
by a magistrate in a Local
Court

Summary offences are considered less serious
offences and will usually incur lesser penalties
than indictable offences, although they may still
have serious consequences. They will be heard and
sentenced in a Local Court before a magistrate and
not tried in front of a jury. Penalties may range from
abond orfine toajail sentence of up to two years, or
five if a person is convicted of more than one offence.
Many summary offences are listed in the Summary
Offences Act 1988 (NSW); they include regulatory
offences.

Indictable offences are more serious offences,
such as assault, and are generally heard in the
District Court. An initial committal hearing will be
held in the Local Court, where a magistrate will
determine whether the prosecution’s evidence is
sufficient to go to trial. Indictable offences will then
be heard and sentenced by a judge or, where a ‘not
guilty’ plea is entered, before a judge and jury.

Many indictable offences will also be ‘triable
summarily’. This meansthat the accused will be able
to choose to have the case heard by a magistrate in
the Local Court or a judge and jury in the District
Court. Cases heard in the Local Court can have
significant administrative advantages, such as an
earlier hearing date, a faster hearing, less formality
and cost, and the possibility of a lesser sentence due
to Local Court restrictions on maximum sentences.
However, where a ‘not guilty’ plea is entered, the
District Court offers the advantage of a jury trial,
which might be more inclined to acquit, although
this would not be guaranteed.

The main differences between summary and
indictable offences are outlined in Table 1.4.

© Milgate et al. 2016

Figure 1.14 The Supreme Court of Western Australia

1 Describe the key characteristics of a

summary offence and an indictable
offence.

2 Identify some of the advantages and
disadvantages for an offender of having
their case heard as a summary instead of
an indictable offence.

\ .

1.7 Parties to a crime

Any person who has been involved in any way in
committing a crime may become a ‘party’ to the
crime. The level of punishment that a court metes
outto a party is usually determined by that person’s
level of involvement in the crime. There are four
main categories:

* Principal in the first degree —this is the principal
offender, or the person who actually commits
the criminal act. For example, in an armed
robbery this would be the person who actually
pointed the weapon and took the money. The
principal offender will be directly responsible
for the crime being carried out and so is likely
to receive the highest sentence.

* Principal in the second degree —this is a person
who was present at the crime and assisted or
encouraged the principal offender to perform
the offence. For example, in the scenario above,
this may be the person who kept a lookout by
the door. The presence need not be immediate
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Table 1.4 A comparison of summary and indictable offences

Summary offence

Indictable offence

Less serious offence tried by a magistrate in the
Local Court

More serious offence (such as murder or rape),
tried by a judge and jury

Judgement and punishment determined by a
magistrate

Judgement determined by a jury; punishment
determined by the judge

Charge usually laid by a police officer or a
government officer

Charge brought by a public prosecutor working for
the state

Punishment usually less severe, such as a fine,
good behaviour bond or community service

Punishment usually imprisonment or a hefty fine

physical presence; assisting the principal may
be sufficient, such as by providing instructions
over the phone. The principal in the second
degree may be given a lesser sentence,
depending on the circumstances.

» Accessory before the fact —this is someone who
has helped the principal to plan or carry out the
crime. An accessory before the fact is a person
who has helped in planning or preparation
before the actual act is carried out.

e Accessory after the fact —this is someone who
has assisted the principal after the actual act is
committed, such as by driving a getaway car or
disposing of evidence.

Figure 1.15 Several people can be involved in the one
crime.
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1 Describe the four possible parties to a
crime.

2 Use areal orfictional example of a crime
to illustrate the different parties to an
offence.

\_ J

1.8 Factors affecting criminal
behaviour

People commit crimes for all types of reasons. One
person may commit the same crime as another
person but for an entirely different reason. People
have studied crime and the reasons or patterns
behind it for centuries. Numerous theories have
been developed to attempt to explain criminal
behaviour, some less convincing than others. The
scientific study of crime and criminal behaviour is
known as criminology.

criminology
the scientific study of crime and criminal behaviour

Some of the main reasons behind a person’s
committing an offence might include psychological
or pathological factors, social factors, economic
factors and political factors. Genetics, according
to one of the more extreme theories of criminal
behaviour, can also have a role in crimes. On the
other hand, some crimes may be committed purely
out of self-interest. This may involve diagnosed
or undiagnosed pathological elements. In some
instances, crimes may be committed simply because
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Figure 1.16 Peers can sometimes influence or encourage others to participate in or tolerate a criminal act.

the particular area of law may be out of date and in
need of legal reform. Research 1.5

Psychological factors The AIC is a research and knowledge centre

Psychological or pathological factors will often on crime in Australia that publishes various

be relevant to the commission of an offence, with crime-related statistics. Access the latest

edition of Australian Crime. Facts and Figures at
http://cambridge.edu.au/redirect/?id=6233.
View the ‘Selected Offender Profiles’ for the
most recent year available and answer the

many forms of mental illness affecting a person’s
behaviour. These factors will often be important
during the criminal process, as early as the time of

arrest or charge, or relevant to the accused’s state
following questions.

1 What are the main age and sex profiles
of offenders in Australia?

of mind and raised by either prosecution or defence
during a criminal trial. Psychological factors
contributing to the offence will also be relevant
during sentencing, and particular sentencing
programs, such as drug rehabilitation programs,

2 What are the main areas of income,
non-criminal and criminal, recorded by
will often focus on the accused’s psychological offenders?
3 What percentage of offenders have been
arrested in the past 12 months?
Social factors 4 What are the main types of crimes

itted?
Social factors influencing a person’'s attitude k committed? )

towards crime may include their family situation

rehabilitation.

or personal relationships. The social groups that
people associate with will often influence a person’s
attitudes and views of acceptable behaviour. This
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may be particularly relevant, forexample, in the area
of drug offences or public order offences. In other
areas of crime the environment that a person has
been raised in could influence their behaviour as
an adult. For example, a person brought up in an
abusive home may have experienced certain traumas
(such as assault or sexual assault, or instances of
drug abuse) that may be replayed in their adult life
unless the person has effective treatment.

Economic factors

Economic factors present one of the most substantial
reasons for the committing of crimes in New South
Wales. People from disadvantaged backgrounds
are more likely to commit crimes and front our
courts than any other group. For example, statistics
released by the AIC show that one-third of male and
one-half of female offenders receive a welfare or
government payment astheir main source of income.
Poor education and lack of skills are often closely
related to economic factors, with such criminals
often habitually unemployed and unskilled. Even
if someone is gainfully employed, menial or poorly
paid jobs may increase their likelihood of committing
an offence. In some instances, offenders may view
criminal acts resulting in afinancial benefit, such as
larceny or robbery, as necessary.

Political factors
Although not the most influential factors in criminal
offences, political factors have played a role in

Figure 1.17 A police car on fire during a protest at the
G20 Summit in Toronto in 2010. A protest can become
a criminal matter when coupled with public disorder
or dangerous behaviour.
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criminal behaviour for centuries. Offences against
the sovereign or the state are likely to have political
factors influencing their commission. Some public
order offences, such as riots, may also have political
aspects, especially in situations where public
political protests become intense. Examplesinclude
the annual protests at the G8 Summit, or protests
leading up to the 2014 G20 Brisbane Summit. Of
course, protesting itself is not an illegal activity; it
is only when it is coupled with public disorder or
dangerous behaviour that it becomes a criminal
matter. Terrorism-related offences are some of the
most extreme political offences, where the use of
violence or intimidation will usually have explicit
political aims.

Genetic theories

Genetic theories surrounding criminal behaviour
have long been a topic of interest for scientists
and criminologists. For example, in the early 19th
century the science of ‘phrenology’ was born.
Under this approach, criminals had their heads
measured to determine whether there were any
physical characteristics that could allow scientists
to pick people as potential criminals. Fortunately,
recent studies have been more advanced. They have
investigated and compared the DNA of prisoners to
see if there is any one common genetic marker that
can predict criminal behaviour.

None of these genetic studies has been
conclusive in showing that individuals with certain
genes are more likely than those without them to
commit crimes. This suggests that the external
factors listed above play the greatest role in criminal
activity.

Self-interest

Self-interest will usually play some role in the
committing of a crime, from drug offences committed
for profit or for use, to property offences for profit,
offences against the person for revenge, and white-
collar crimes such as embezzlement or insider
trading. White-collar crimes are good examples of
criminal activity being driven by greed and self-
interest rather than by underlying socioeconomic
or political factors.
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1.9 Crime prevention:
situational and social

Understanding the factors and motivations behind
crime is also important in crime prevention. But one
thing is certain — crime has existed as long as laws
have been in place, and it will continue to do so.

Society is always looking for ways to prevent
crime. For example, uniformed police officers
patrolling trains, shopping centres and the streets
may contribute to the prevention of certain crimes,
as do community-based organisations such as
Neighbourhood Watch. However, as society
and crime evolve and criminals become more
sophisticated, other methods of crime prevention
need to be employed. Two main areas of crime
prevention are situational crime prevention and
social crime prevention.

Situational crime prevention
Situational crime prevention aims to make it more
difficult for criminals to carry out a crime, and
therefore stops the crime before it is committed. It
usually involves one of two approaches:

<
LY

Figure 1.18 A situational crime prevention measure
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« planning and architectural design, which
considers the influence of physical
environments upon crime

« focused (situational) approaches, which rest on
rational choice theory, which views offenders as
actors who weigh up potential gains, risks and
costs.

Planning and architectural design, for example,
may revolve around security, such as installing bars
or an alarm system at home to ward off would-be
thieves, or using computer passwords or internet
firewalls to deter the theft of data.

Strategies such as avoiding crime ‘hot spots’
like poorly lit alleyways and car parks can assist
in preventing crime. More unusual tactics have
included shopping centres playing classical music
to deter groups of young people from congregating
and causing trouble. Closed-circuit television
(CCTV) cameras are another important method of
crime prevention and have been installed in many
retail stores and in known trouble spots throughout
major cities. Although they will not always prevent
crimes from being committed, people may be
deterred from committing a crime when they know
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Figure 1.19 Many councils put on concerts in order to engage and entertain youth.

they are at risk of being impeded or caught. They
can also provide valuable evidence in the event that
an offence is committed.

Decreasing the rewards of crime is another
form of situational crime prevention. An example of
this approach is the use of colour tags attached to
clothing in shops. The tag sets off a detector at the
door of the shop if someone tries to walk out with
the item without purchasing it. If the tag is removed
by force, it releases blue dye all over the stolen
item, rendering it useless. Other methods include
magnetic strips embedded in items that will set off
a detector at the shop door.

Other crime prevention initiatives by local
councils have aimed at removing opportunities for
crime (for example, designating no-alcohol zones
in an attempt to curb alcohol-related incidents,
improving lighting in areas such as car parks and
walkways, and installing blue fluorescent lights in
public toilets to prevent drug injecting in public
areas).
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Social crime prevention

Social crime prevention attempts to address the
underlying social factors that may lead to criminal
behaviour. These factors include:

* poor home environment and parenting

* social and economic disadvantage

* poor school attendance

» earlycontact with the police and otherauthorities.

The government spends millions of dollars in
differentareastotry to combat these social problems.
For example, funding is put into educational
programs in schools to raise the education levels of
students deemed to be ‘at risk’. Schools, TAFEs and
private organisations have also formed partnerships
to provide better opportunities for students who
find the school setting inappropriate. Parenting
workshops are run for mothers and fathers who
come from disadvantaged backgrounds and lack
the skills to empower themselves and their children
to make better life choices.

Youth programs are also run to teach dispute
resolution skills and social skills that will encourage
potential offenders to make better choices about
their actions and their futures. If such early crime
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prevention programs can change the course a  everbeinginasituation where they feel encouraged
potential offender is on, it might prevent them from to commit an offence.

y

In September 2015, the federal government announced a $100 million package to fight domestic
violence. This included both situational preventative measures (such as GPS tracking of abusers)
and social preventative measures (such as increased training to enable hospital staff to recognise

the signs of domestic violence).
Use the internet to research this or another crime prevention program, and assess which elements
are situational prevention and which are social prevention.

\.

Y,

Review 1.6

1 Describe three factors that might influence a person to commit an offence.
2 Define ‘situational crime prevention’ and provide examples of how this is achieved.
3 Define 'social crime prevention” and give some examples of how this is achieved.

Figure 1.20 Minister for Women Michaelia Cash and Prime Minister Malcolm Turnbull look on as 2015 Australian
of the Year Rosie Batty gives a speech during the announcement of the federal government's domestic violence
prevention package.
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CHAPTER1 THE NATURE OF CRIME

Chapter summary

e Acrimeisan act or omission committed
against the community at large and that is
punishable by the state.

* The criminal law is constantly changing.

« Criminal offences include an actus reus (guilty
act) and mens rea (guilty mind), except for strict
liability offences.

» Offences against the person include murder
and manslaughter, assault and sexual assault.

+ Offences against the state are old laws,
but have recently returned to parliament's
attention.

Questions

Multiple-choice questions
1 Selling alcohol to a minor is best described as
which of the following?
A A public order offence
B A strict liability offence
C An offence against the person
D An offence against the sovereign

2 Involuntary manslaughter is best described as
which of the following?

A A person causing the death of another
human being because they acted in a
criminally negligent way

B A person taking their own life

C A murder reduced to manslaughter due to
mitigating circumstances

D A person causing the death of another and
they intended to do so

3 Whatis larceny?
A A white-collar crime that is on the increase
B Using force when stealing goods
C The act of breaking into a private residence
to steal something
D The intentional taking of another person’s
property without their consent

*  Economic offences range from theft to
computer hacking and insider trading.

«  Crimes can be punishable even if they do not

succeed (for example, attempt and conspiracy).

Indictable offences are more serious offences

than summary offences.

* There can be more than one party to a crime
who may be punishable.

« Offenders commit crimes for different reasons,
influenced by many factors.

* Crime prevention ranges from situational
approaches to broader social approaches.

4 Writing a book calling for the violent overthrow
of the government might be prosecuted as what
type of offence?

A A crime against humanity

B A crime against a person

C A crime against property

D A crime against the sovereign

5 A person who helps a criminal hide out at their
house might be charged as:
A an accessory before the fact
B an accessory after the fact
C principal in the first degree
D principal in the second degree

Chapter summary questions

1 Define what a crime is and describe the
elements of criminal law.

2 Using examples, explain the difference
between murder and manslaughter.

3 Explain the difference between summary
offences and indictable offences and list some
examples of each.

4 Describe what regulatory offences are and how
they differ from other crimes.

5 Explain some of the factors contributing to
crime and provide examples of some crime
prevention techniques that might be used to
combat them.

J
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Chapter 2

The criminal investigation
process

Chapter objectives

In this chapter, students will:

» identify the rights of suspects during the interrogation process

» describe the purpose, use and types of police powers

» discuss the role of technology in investigating crime

« explain the process of a criminal investigation

» describe the different types of evidence collected during an investigation
+ communicate the relevant legislation in the investigation process.

Key terms/vocabulary

arrest interrogate

bail interrogation
caution investigate

charge reasonable force
court attendance notice remand

DNA evidence search and seizure
evidence subpoena
inadmissible evidence surety

in situ warrant

Relevant law

IMPORTANT LEGISLATION

Crimes Act 1900 (NSW) Terrorism (Police Powers) Act 2002 (NSW)
Evidence Act 1995 (NSW) Bail Act 2013 (NSW)
Law Enforcement (Powers and Responsibilities) Act

2002 (NSW)

SIGNIFICANT CASES
Darby v Director of Public Prosecutions [2004]
NSWCA 431
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Legal oddity

It is not only the police who are allowed to arrest people.

In New South Wales, you are allowed to arrest another person without a warrant if that person is in the
act of committing a crime, has just committed a crime, or has previously committed a crime but has not yet
been tried. If these conditions are met, you can make a ‘citizen’s arrest’ if you use only reasonable force as is
required to arrest and detain the person, and that you inform the person that you are arresting them and why.

A citizen's arrest happened on live television in August 2012. Northern Territory politician John Elferink
was giving a press conference when a man walked up behind him and kicked him. Elferink, a former
policeman, grabbed the attacker and detained him, saying ‘I'm apprehending you and I'm waiting for the
police to arrive." The man was later charged and fined $2200; it turned out he had been drunk at the time and
had accepted a bet of $200 to walk up and kick Elferink.

Coincidentally, the topic of the press conference during which the assault occurred was changes to

\ )

Or

assault laws in the Northern Territory.
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2.1 Police powers

The law defines what a crime is and whether a
particular act constitutes an offence. But laws alone
would be ineffective without any means to enforce
them. The responsibility for enforcing criminal laws
and ensuring that they are adhered to lies with the
police.

Police form part of the executive arm of
government and so are separate from the legislature,
which makes the laws, and the courts, which make
enforceable legal decisions and judgements. Police
are responsible for the prevention and detection
of crime and for the maintenance of public order.
Importantly, it is the police that are responsible for
ensuring the criminal laws are observed.

The role of the police inthe criminal investigation
process is to investigate crimes, make arrests
if necessary, interrogate suspects and gather
evidence against the accused. Police will then
present the evidence for judgement to a court on
behalf of the state, either directly or through a
prosecutor. The challenge for all communities is
to balance the extent of powers required by police
against the rights of ordinary citizens.

arrest

to seize a person by legal
authority and take them
into custody

investigate

for the police, carrying
out research to discover
evidence and examine
the facts surrounding an
alleged criminal incident

evidence

information used to
support facts in a legal
investigation or admissible
as testimony in court

interrogate

to formally question a
suspect in relation to an
alleged crime

In New South Wales, crimes will be investigated
by the NSW Police Force (state) or the Australian
Federal Police (AFP) (Commonwealth), depending
on whether the offence is a state ora Commonwealth
offence. In some circumstances, offences may be
enforced by other government officials or local law
enforcement officers, particularly in the case of
regulatory offences.

The NSW Police Force is given special legal
powers under the law to enable it to carry out its
duties effectively. The majority of these powers
are contained in the Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW), but they can also

© Milgate et al. 2016

Figure 2.1 Crimes in New South Wales will be
investigated by either the NSW Police Force or the
Australian Federal Police (AFP).

be found in other legislation. Police may occasionally

be given greater powers in specific areas in order to

combat particular threats or perceived threats to the

community. Some of the main police powers include

the power to:

* detain and question suspects

« search property and seize evidence (commonly
known as search and seizure)

* usereasonable force if necessary to carry out
their duties

* use particular technologies to assist an
investigation, such as phone taps, surveillance
or DNA samples

» arrest and interrogate suspects

* recommend whether or not bail should be
granted.
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CHAPTER2 THE CRIMINAL INVESTIGATION PROCESS

reasonable force

such force as is reasonably
necessary for the officer

to perform the function;
the officer must honestly
believe that it was justified
and not excessive

search and seizure

the power to search

a person and/or their
possessions and seize
and detain items that are
discovered

The special powers can be controversial because
they will often directly conflict with the ordinary
rights of citizens. For example, if one citizen were
to use force to detain another in public, they may
be criminally liable for offences such as assault,
false imprisonment and affray. However, society
and law-makers deem such police powers lawful
and necessary to ensure that criminal laws can be
effectively enforced and public order maintained.
Police will sometimes need to seek a warrant from
a court to be able to use a particular power, such as
making an arrest or using a phone tap. This is one
type of check that is put in place in order to ensure
that special powers are used appropriately and not
abused.

warrant

a legal document issued by a magistrate or judge
authorising an officer to perform a particular act, such as
make an arrest, conduct a search, seize property or use a
phone tap

The NSW Police Force also follows a specific
code of behaviour called the Code of Practice for
CRIME (Custody, Rights, Investigation, Management
and Evidence), which sets out the rights of suspects
and the manner in which investigations should
be carried out. Police are expected to treat all
members of the community in a fair and ethical
manner regardless of age, sex, religious or ethnic
background, or the severity of the crime they are
suspected of having committed. Where a suspect
believes their rights have been abused, there are
complaints procedures available. The NSW Police
Forceisalsooverseen by the NSW Ombudsman and
the Police Integrity Commission.

2.2 Reporting crime

Citizens have an important role to play in the
criminal justice system: reporting crime. Community
programs have been established to encourage the
public to report information about criminal activity.
These programs can assist police work and help
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The NSW Police Force's Code of Practice
for CRIME (Custody, Rights, Investigation,
Management and Evidence) can be found at
http://cambridge.edu.au/redirect/?id=6234.

Look at the website and complete the

following tasks.

1 Describe the aims of the Code of Practice
for CRIME (Custody, Rights, Investigation,
Management and Evidence).

2 Qutline the processes the code covers.

3 Identify the values of the NSW Police
Force that the code is based on.

4 Find acase where NSW Police Force's
Code of Practice for CRIME (Custody,
Rights, Investigation, Management and

Evidence) has been investigated.

\_ J

promote a sense of community participation in
solving crimes. For example, Crime Stoppers is a
national community-based program that encourages
people to report information on unsolved crimes
or unknown offences, or suspicious or unusual
activity. It is particularly valuable where people may
want to remain anonymous or not become directly
involved in a police investigation. From July 2014
to June 2015, Crime Stoppers New South Wales
alone reported receiving 83 000 phone calls with a
total of 25 894 information reports being created for
investigation by the local police. This led tothe arrest
of 1180 offenders resulting in 440 charges being
laid. Crimes will usually be reported by a person
who has knowledge of the crime or someone who
has witnessed the crime. People may be hesitant
about reporting a crime for a number of reasons,
such as:
e reluctance to become involved or to appear as a
witness
« fear of the consequences if the crime is
reported
e inability to report the crime
« the dispute has already been settled with the
offender, such as a brawl or theft by a person
known to the victim
* the perceived time or administrative burden of
reporting a crime.
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Figure 2.2 Community programs have been
established to encourage the public to report
information about criminal activity.

Some crimes are more widely reported than
others — property offences such as car theft, for
example. Such crimes may be reported in an attempt
torecoverthe property or because the victims cannot
claim on their insurance unless a police report is
filed. Other crimes, such as domestic violence or
sexual assault, more frequently go unreported. It
is estimated that up to 85% of sexual assaults in
Australia are not reported. This is often due to the
shame and embarrassment victims feel and their
unwillingness to go through the ordeal of reliving
the experience while being questioned in front of a
judge and jury with the offender present. This is so
even though legislation that allows victims in sexual
assault matters to give evidence by CCTV, rather
than being in the room face to face with the accused,
has recently been passed.

=y

1 Describe the role of police in society.

2 Outline some of the special powers police
are given to perform their duties.

3 Describe what a person can do if they
believe the police have not treated them
properly.

4 Explain how acrime is reported.

\_ J
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2.3 Investigating crime

Once police receive information about a crime,
they will make a decision about whether to pursue
an investigation or take no further action. These
decisions could be based on the severity of the
offence, the likelihood of success and the available
resources or priorities. Not all reported crimes are
fully investigated and prosecuted, as resources
are often directed to more serious or high-priority
crimes. The investigation process can be long, as
it often includes establishing that a crime has been
committed, finding the offender and gathering
enough evidence to be able to prove a case against
the offender in court.

Gathering evidence

When acrime has been committed, itisthe role of the
police to gather evidence to further the investigation
and to support a charge in court at a later date.
This may involve taking witness statements at the
scene of the crime and crime scene detectives
looking at any evidence left behind. This part of the
investigation will usually need to happen quickly,
before witnesses forget what they saw or heard and
before evidence is compromised or interfered with.

charge
formal accusation of a person of committing a criminal
offence

Crime scenes and evidence will be preserved
where possible until specialists and detectives
arrive. Evidence is then documented in situ
using video and photography, and is meticulously
recorded and handled to maintain its integrity as
evidence. Evidence that has been contaminated or
compromised is inadmissible evidence. Organic
samples such as hair and blood are particularly
vulnerable to being contaminated.

inadmissible evidence
evidence that cannot be
considered by a judge or
jury in court (for example,
confessions that were
obtained by force)

in situ

a Latin term meaning

‘in the place’; used to
describe the place in which
a piece of evidence is
found or situated

It is important that the evidence gathered is
sufficiently relevant to the case, and is the best
possible evidence available to secure a conviction
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in court. All evidence must be obtained in a proper
and lawful manner, as required by the Evidence
Act 1995 (NSW). If it is not, it may be considered
inadmissible at trial, and that may reduce the chance
of conviction.

The law imposes certain limits on the way police
can gather evidence, and the types of evidence that
can be used, to help ensure that the collection of
evidence is legitimate and does not interfere with the
rights of ordinary citizens. In certain circumstances
strict procedures will need to be followed by
police and in some situations a court warrant may
be required before police can search for or seize
evidence. Some of these limits and procedures are
discussed below.

The types of evidence that may be gathered by
police are varied, and include the oral testimony of
theaccused, police and witnesses, as wellas physical
evidence such as objects or weapons. Witness
accounts will usually be recorded as statements
for future reference. Documents, fingerprints,
DNA samples, tape recordings, video surveillance
and electronic information stored on hard drives
can also be tendered as evidence in a case. The
evidence may be handled by several people during
the investigation, including the police who gather
it initially and experts who may examine it. Great
care is taken to ensure that the items of evidence
are handled with extreme care and not interfered
with in any way.

Gathering appropriate evidence is a complex
task. Police officers may be specially trained, or
independent experts may be contracted to assist in
gathering or examining evidence. For example, the
police force has specialised fingerprintand ballistics
experts, as well as special teams of crime scene
investigators who are trained to search for evidence
at the place where a crime took place. In New South
Wales, the police investigate the scene first, before
the experts are called in to collect evidence. This
system provides more room for error due to crime
scene contamination. The evidence gathered is
often sent on to specialists to be analysed; they may
then give evidence in court.

Use of technology

Technology is frequently used by the police in order
to gather evidence and prove charges. However, it
can often be difficult for the law to keep up with new
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Figure 2.3 The types of evidence that may be
gathered by police are varied.

technology in law enforcement. Any new technology
needsto be extremely reliable, because if thereisany
doubt about its reliability it risks being inadmissible
in courtor, worse, resulting in a wrongful conviction.

For example, scientific and technological
advances have now made the processing and
cross-checking of criminal databases easier and
more effective for day-to-day policing. State-of-
the-art fingerprint and DNA databases make it
easy for police to share information across states
and internationally. Police surveillance teams are
able to record video and audio footage using digital
methods, which allow that material to be easily
stored and copied. Cybercrime units are often able
to locate criminals through their internet activity
and track down people committing crimes such as
computer hacking, internet scams and international
pornography rings.

DNA evidence is an important advance in
technology that has been particularly helpful in
gaining some difficult convictions in both current
and ‘cold’ (unresolved) cases. DNA evidence has
been used in Australia for the past 20 years and has
often been relied on in court as a dependable form
of evidence. It has been a decisive factor in many
cases. Jurors find forensic evidence compelling and
persuasive even if they do not entirely understand
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NSW Police take DNA from hundreds of ex-offenders to build crime-solving database
Angela Lavoipierre

ABC website, 24 August 2015

New South Wales police are collecting DNA samples from thousands of criminals with spent
convictions to help solve cold cases and future crimes.

Police are planning to take a further 2000 samples over the next 12 months, adding to 1000 already
collected, to build a comprehensive DNA database.

Civil liberties advocates have criticised the program for casting too wide a net and taking samples
from people who were, in many cases, rehabilitated.

David Porter from the Redfern Legal Centre, a state-wide service, said there had been a dramatic
increase in the use of the practice throughout the year and public resources were being wasted.
‘These are people who aren’t under suspicion of any crime,’ he said.

‘The police are taking the time to seek their DNA, we are taking our time to advise them in relation
to it, the police are taking further time to lodge an application with the local court, the local court is
taking time to hear that application.

‘I'm not sure what evil it is addressing.’

Officers have had the power to request DNA samples from past offenders for seven years, but the
practice has been relatively rare until recently, when it was made a priority.

Under the program police can visit the homes of past offenders to request a DNA sample if they
meet specific criteria.

The offenders must have served prison time for a crime that has a maximum sentence of more than
five years and have been charged with a further offence, although not necessarily convicted.
Former offenders receive a letter stating that if they decline to provide a sample a court order will be
obtained to compel them to.

NSW Police Assistant Commissioner Peter Cotter said the database would help police solve old and
new crimes.

‘Across the whole spectrum of crime types from minor property type crimes where no-one has
been hurt all the way through to the real serious types of crimes such as serious assaults, sexual
assaults,” Assistant Commissioner Cotter said.

He said the program focused on past offenders who had a ‘fair chance’ of becoming repeat
offenders.

But solicitor David Porter said the program was catching people who, in some cases, had only spent
days in prison.

‘Generally speaking, | think most members of the public would agree that we don't need to be
performing DNA tests on serial shoplifters,” he said.

NSW Greens MP David Shoebridge said the program was an attack on civil liberties.

‘At a minimum, we should be having the Ombudsman overseeing this process,” Mr Shoebridge
said.

‘This has been a very secretive operation by the New South Wales Police that we've only really
obtained evidence from anecdotally and that is not good enough when you're talking such a

substantial use of police resources and such a significant attack on civil liberties.’
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the evidence being presented. However, the
presence of DNA at a crime scene only establishes
that an offender could have been responsible for a
crime; it is still up to the police to provide a brief of
evidence in order to convict the accused beyond a
reasonable doubt.

DNA evidence

genetic material (such as hair, blood and saliva) that can
be used to link a suspect with a crime scene or criminal
offence, or to clear a suspect

In New South Wales, police are allowed to take
forensic samples such as blood or mouth swabs to
testagainst evidence found during an investigation.
A person must consent to the sample being taken —
if they refuse, the police can apply to a magistrate
for an order to take the sample by using reasonable
force. However, there have been concerns over the
reliability of DNA testing. DNA testing is a lengthy
process. An Auditor-General of New South Wales's
report in 2012 highlighted the issue of backlogs in
DNA testing. In some criminal cases, the waitis up to
12 months. The backlog in New South Wales ranged
from 3500 cases to over 10 200. The turnaround for
more serious offences such asmurder, manslaughter,
rape and sexual assaultis much quicker: one to three
months. The danger of relying too heavily on DNA
technology was highlighted in 2009, when a number
of wrongful convictions were discovered in both
New South Wales and Victoria — they had been
caused by errors in the DNA testing process. DNA
samples can also be seen as an effective crime
prevention strategy as seen in the media article
on page 36 where NSW Police took DNA samples
from ex-offenders in the hope to solve both cold and
future cases.

Search and seizure
Two of the special powers given to police to assist
in investigating crime are search and seizure.
Under Part 4 of the Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW), police are given
powers to ‘search people and seize and detain
things' in certain circumstances. One of the most
important of these is the power to search and seize
without a court warrant.

Powers of search and seizure are often the
most controversial of police powers because they
represent an intrusion into people's privacy or
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personal space. Search and seizure can also be
confronting or embarrassing, especially when
conducted in a public place.

Police in New South Wales have broad powers
to stop and search any person where they ‘believe
on reasonable grounds' that the person is carrying
anything stolen or used in commission of an
indictable offence or another specified offence, a
prohibited plant or drug, or a dangerous article in
a public place. Police can then seize and detain
any of these objects, if discovered. Challenges to
police searches will often revolve around whether
the officer had ‘reasonable grounds’ to believe that
they could conduct the search.

Police may search anything in a person’s
‘possession or control’, including, for example,
a person's body, bag, clothes and possessions.
Generally, police will ask for a suspect’s cooperation
and ask the suspect to turn their pockets out and
remove bulky clothing. Police may also ‘pat down' a
suspect's body to feel for any concealed items. Police
can also require a person to open their mouth or
shake out their hair if they have reasonable grounds
to believe that the suspected object is concealed
there.

Powers of search and seizure and the rules
around them will differ where they involve, for
example, a search of premises, a search on school
grounds orasearch of a person already under arrest
orin custody, or where a strip search isrequired. The
Law Enforcement (Powers and Responsibilities) Act
2002 (NSW) also contains a number of procedures for
police to follow when conducting a personal search
or strip search. These relate to the preservation
of a person’s privacy and dignity during a search,
informing them of the reason why the search is
necessary and asking for their cooperation.

Limits and process requirements help safeguard
the rights of ordinary citizens when police are
gathering evidence, but in New South Wales police
powers of search and seizure are still broad. In
most circumstances reasonable suspicion will not
be a difficult standard for police to meet. In some
situations, however, the law will require police
to obtain a court warrant before exercising their
powers. This is outlined below.
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Darby v Director of Public Prosecutions [2004] NSWCA 431

The case of Darby illustrates some of the difficulties in the legal definitions of a search and reasonable
grounds. In the case, the police were using a sniffer dog, named Rocky, outside a nightclub to detect
drugs. The dog would sniff the air to indicate to the police that drugs were present. In Darby’s case,
the dog sniffed the air, then sniffed ‘bunting and ferretting’ towards Darby, sniffed his genital area
and trousers, and then touched his nose directly on Darby's pocket and stayed there until police came
over and searched Darby. The police discovered amounts of cannabis and methyl amphetamine on
Darby, who was charged and tried in the Local Court.

The magistrate in the Local Court ruled that the actions of the dog in sniffing so closely and making
contact with Darby constituted an unlawful search. Only police officers are entitled to search and only
when they make a judgement that there are reasonable grounds — the dog was not entitled to make or
capable of making such a judgement. Consequently, the evidence of finding the substances was not
admissible because it was gained following an illegal search.

The case was appealed to the Supreme Court, which ruled that the magistrate had erred in law
and that the dog’s search was not a search and that the police officers’ own search was legal because
it was formed on reasonable grounds —on the basis of the information conveyed by Rocky’s sniffing.

Darby then appealed the judgement to the Court of Appeal, in an attempt to reinstate the
magistrate’s original judgement. Two out of three justices found that Rocky's actions did not, in fact,
constitute a search.

J
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Use of warrants

A warrantisalegal documentissued by a magistrate
or judge and authorises a police officer to perform a
particular act (for example, make an arrest, conduct
a search, seize property or use a phone tap). In New
South Wales, certain searches or seizures cannot be
performed without a valid warrant. For example, in
New South Wales police can use sniffer dogs without
awarrantto search forillegal drugs at pubsor clubs,
on public transport or at certain public events, but
would require a warrant before using dogs for
general searches in any other public places. This
judicial oversight helps ensure that those special
police powers are used only when appropriate, and
provides an additional layer of protection for ordinary
citizens against misuse of that power. Part 5 of the
Law Enforcement (Powers and Responsibilities) Act
2002 (NSW) sets out the circumstances in which a
search warrant can be used.

When applying for a search warrant, the police
must give substantial reasons or evidence to the
magistrate or judge to justify the granting of the
warrant. Emergency warrants can be obtained
over the phone when time is of the essence in
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an investigation or an officer is unable to see a
magistrate orjudge in person, such as in the middle
of the night.

New South Wales police are usually required
to have a valid warrant before they can enter and
search any premises, residential or business,
without the consent of the occupier or owner.
The warrant will state the reason for the premises

Figure 2.4 Police require a warrant to enter and
search a premises without the owner's consent.
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An example of a search warrant

(Clause 6(1)(a))

(Law Enforcement (Powers and responsibilities) Act 2002)

'This search warrant expires at [Time] on [Date] and must not be used after that time. On [Date],

an eligible issuing officer empowered to grant search warrants under Division 2 of Part 5 of the Law
Enforcement (Powers and Responsibilities) Act 2002 granted this search warrant authorising [Name and
rank] of [Place of work] (the applicant), a police officer, and all other police officers, as follows:

1 To enter the premises known as [Address] being a [Description of premises (e.g. dwelling house)].
2*To search those premises for any of the following things: [List and describe the things to be
searched for with particularity. If space is insufficient, continue overleaf or attach a separate sheet.]
'The applicant has reasonable grounds for believing that those things are connected with the following
searchable offences: [Specify relevant offences. ]

3*To search those premises in connection with the following child prostitution offence(s): [Specify
the offences under the Crimes Act 1900 (NSW) in relation to which the search is to be made.]

'This search warrant may be executed:

(a)* only by day (i.e. between 6am and 9pm)

(b)* by day (i.e. between 6am and 9pm) or night (i.e. between 9pm and 6am).

[* Delete if inapplicable.]

In executing this search warrant a police officer may exercise the powers provided by the Law
Enforcement (Powers and Responsibilities) Act 2002. These include the following powers:

(a) to enter the named premises,

(b) to search for the things (if any) mentioned in this warrant,

(c) to use any persons necessary to assist in the execution of the warrant,

(d) to use such force as is reasonably necessary to enter the premises,

(e) to break open any receptacle in or on the premises for the purposes of the search of the premises if
it is reasonably necessary to do so,

(f) to search any persons found in or on the premises who are reasonably suspected of having a thing
mentioned in this warrant,

(g) to arrest any persons found in or on the premises whom a police officer suspects on reasonable
grounds of having committed an offence,

(h) to seize, detain, remove from the premises or guard anything mentioned in this warrant and any
other thing found by a police officer in the course of executing this warrant that the police officer
believes on reasonable grounds is connected with any offence,

(i) if the warrant is issued in relation to a child prostitution offence — to make in the premises inquiries
relating to any such offence,

(j) to disable any alarm, camera or surveillance device at the premises,

(k) to pacify any guard dog at the premises,

(1) to render safe any dangerous article found in or on the premises,

(m) to operate electronic and other equipment brought to the premises or at the premises to examine a
thing found at the premises,

(n) to move a thing found at the premises to another place for examination in order to determine
whether it is or contains a thing that may be seized,

(0) to operate equipment at the premises to access data (including data held at premises other than the
subject premises),

(p) to do anything that it is reasonably necessary to do for the purpose of preventing the loss or
destruction of, or damage to, any thing connected with an offence that the police believe on reasonable
grounds to be at those premises, including by blocking any drains at or used in connection with the

premises.
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Signed [Insert signature. ]
Date

[The eligible issuing officer should sign and date the warrant and initial any corrections. In the case

of a telephone search warrant, in circumstances where the warrant is issued but not furnished to the

applicant (for example, because facsimile facilities are not available), the applicant is to complete this

Form of warrant in the terms dictated by the eligible issuing officer and write on it the date and time

when the warrant was signed.]

being searched and identify what articles are being
searched for. When any premises are to be searched,
the police must identify to the occupier the reason
for the search and give a copy of the warrant to the
occupier. Usually the occupier is present (or they
can nominate a person to be present). Police may
videotape the search in order to use it later in court
and to guard against claims of improper procedures
or the planting of evidence.

Police will usually remove any items relevant to
the investigation and keep them until after the case
is prosecuted. Some items may be returned to the
rightful owners, and others, such as weapons and
drugs, will be destroyed after they have been used
as evidence in atrial.

Police may require a person to attend a police
station if they have been placed under arrest. The
arrestand charging of an offender is one of the most
important steps in the criminal process. If the proper
procedures are not followed, the validity of the entire
case may be jeopardised.

eeevzz

1 Create alist of 20 types of evidence that
could be collected in a criminal case.
You may like to categorise them.

2 Describe some of the types of technology
available to police when investigating
crime.

3 Discuss the circumstances in which
a police officer may search a person.

Do you think the search powers are
necessary or too broad? Explain.

4 Describe the use of a search warrant and
how one is obtained.

\_ J
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2.4 Arrest, detention and
charge

Arrest

The police are not allowed to detain a person unless

they have good reason to do so. The conditions

under which the police may lawfully arrest a person

are contained in the Law Enforcement (Powers and

Responsibilities) Act 2002 (NSW) and include:

» catching a suspect committing an offence

* believing on reasonable grounds that a suspect
has committed or is about to commit an offence

* where that person has committed a serious
indictable offence for which they have not been
tried

* possessing a warrant for that person’s arrest.

During the course of an investigation the
police may decide they wish to arrest someone
for the crime they are investigating. Normally, the
courts will issue the police with a warrant stating
that the person is being arrested for a particular
offence. The document authorises police or law
enforcement officials to apprehend an offender and
bring that person before the courts. Arrest warrants
require police to justify their suspicions based on
reasonable evidence —they act as court declarations
that the suspect has a case to answer in relation to
the alleged crime and authorise police to use their
special powers to bring that person before the
courts. Warrants provide a judicial safeguard for
ordinary citizens against misuse of police powers of
arrest. However, arrest should be used only as a last
resort, and there is some criticism that arrests can be
appliedtooearly inthe investigative process, merely
as a means of furthering an investigation.

In order for the procedure to be legal, the police
must state to the person that they are under arrest
and why they are under arrest. By law, police are
able to use whatever reasonable force is necessary

Cambridge University Press



CHAPTER2 THE CRIMINAL INVESTIGATION PROCESS

Figure 2.5 The arrest of an offender is one of the most
important steps in the criminal process.

to arrest a person. This may even include shooting
the suspect if, for example, the suspect threatens
the police with a weapon. However, the police are
required to inform the suspect that they have their
weapon out and are willing to use it. If a police
officer does use excessive force, that officer can
face charges.

Once a suspect has been arrested they may only
be held for a specified period of detention before
they must be either charged with committing an
offence or released. This is discussed further below,

Detention and interrogation

The Law Enforcement (Powers and Responsibilities)
Act 2002 (NSW) sets out the lawful conditions under
which a suspect can be detained for questioning
and for the purpose of further investigation.
Police can only detain a suspect for four hours,
by which time that person must be either charged
or unconditionally released. They may apply to a
magistrate for a warrant to extend the investigation
period up to a further eight hours. During this time,
the offender would be held in either a police cell or
an interview room.

There are, however, many rest periods within the
four hours, which might not be included in the total
time. Examples of periods of time that might not be
included are:

e transport from the point of arrest to a police
station

* waiting for the relevant law enforcement
officers to arrive to conduct the interview

ISBN 978-1-316-60567-7
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» waiting for a legal practitioner, family member,
guardian of a dependent person or an
interpreter to arrive at the police station

» time required by the suspect to talk to a friend,
relative or lawyer and the time it takes that
person to arrive at the police station

*  medical treatment for the person in custody

« refreshment periods such as eating, showering
or toileting

* recovering from the effect of drugs or alcohol

« taking partin an identity parade

» charging procedures.

Usually, as soon as the police have a suspect in
custody, the suspect is questioned. This is known as
interrogation. The police must issue a caution to
the suspect as soon as practicable after the person
has been detained, to inform them of the maximum
period of detention and that they do ‘not have to say
or doanything butthat anything the person does say
or domay be used in evidence'. The caution must be
given to the suspect orally and in writing.

caution

a statement issued by
police to a suspect when
they are detained to inform
the suspect of their rights

interrogation

the act or process of
questioning a suspect,
carried out by the
investigating officers

The suspect has the right to silence, which
means they do not have to answer any of the police’s
questions, whether in the company of their legal
representative or on their own. This can make the
investigation difficult for the police if they want the
suspect to fill in gaps in the information in their
evidence. However, many suspects voluntarily
answer questions.

Any suspect under 18 years of age has the right
to have aresponsible adult present with them at the
interrogation. Usually this adult will be the suspect’s
parent or guardian. If the suspect lies to the police
about their age and says they are over 18 and the
interrogation begins, the evidence they provide is
admissible in court.

The interview is recorded on videotape and on
two audiotapes: one for the police records and one
for the defendant. These recordings are made to
ensure that all policies and guidelines are adhered
to by the police and as a record to be used in court.

Photocopying is restricted under law and this material must not be transferred to another party.

Cambridge University Press n



n ISBN 978-1-316-60567-7

Photocopying is restricted under law and this material must not be transferred to another party.

CAMBRIDGE LEGAL STUDIES HSC

Figure 2.6 If a person is not charged, they must be
released.

Release or charge

At the end of the maximum detention period, the
police must either charge the suspect with a specific
offence or release them unconditionally. If charged,
the police must either release the accused or bring
them before a magistrate or authorised officer as
soon as practicable after the end of the maximum
detention period. Those kept in custody will be
brought before the court for a bail hearing (see
below). The exception to this rule is the Terrorism
(Police Powers) Act 2002 (NSW), which allows police
to make an application to the Supreme Court to
detain a person in custody for a maximum period of
14 days without charge if they reasonably believe the

reezs

1 Describe the circumstances under which
police can make an arrest.

2 How long can a person be detained
without charge? What do you think
are some of the advantages and
disadvantages of a longer or shorter
detention period?

3 What must a police officer do before
commencing an interview?

4 Explain the process of what occurs when

a person is charged.

& J
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suspect will otherwise engage in aterrorist act. This
is also known as preventive detention.

2.5 Court attendance notice,
bail or remand

Once a person is charged, they will be issued with
a summons to appear in court or, if it is a serious
matter, they will be further detained and a bail
hearing will be set.

Court attendance notice (CAN)

A court attendance notice (CAN) is a legal
document that states when and where a person must
appear in court and the charge to which they must
answer.

court attendance notice

a legal document that states when and where a person
must appear in court and the charge to which they must
answer

A CAN is a legal document that is delivered
personally to the accused by a court-appointed
person.

Witnesses may receive a subpoena, which
requires them to appear in court on a specified date
to give evidence. Failure to attend the appointed
court session could result in the subpoenaed person
being arrested and charged.

subpoena

a legal document issued by a court, requiring a person
to attend and give evidence and/or to produce specified
documents to the court

Bail

In more serious matters, the accused, once charged,
may be further detained at the police station and
be fingerprinted and photographed. The police are
required to bring them before a court or authorised
officer as soon as practicable for a bail hearing. At
a bail hearing, the court or the authorised officer will
determine whether the accused should be released
on bail or remain in custody until their trial.

bail

the temporary release of an accused person awaiting
trial, sometimes on particular conditions such as
lodgement of a sum of money as a guarantee
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Bail is the temporary release of an accused
person awaiting trial. Bail arrangements can take
many forms. Sometimes there are conditions, such
as the lodgement of a specified sum of money as
a guarantee that they will appear at court when
required. People can also be released on their own
recognisance, which is where they promise to turn
up, knowing that failure to do so will result in them
being fined and arrested. Bail may also be in the
form of surety, which is where someone else agrees
to put up the money on behalf of the accused as an
assurance that the accused will turn up at court.
If the accused fails to show up, the bail money is
forfeited.

surety

in bail, where another person agrees to provide a financial
guarantee that the accused will return to the court for
trial in exchange for the accused'’s release until that date

Other components of the bail system are the
use of wrist- and ankle-monitoring devices and
diversionary services, such as rehabilitation
programs. In addition, the accused may need to

show up at a police station on a regular basis to
prove that they have not moved out of the area they
have been restricted to. The accused may also have
to surrender their passport if they have one.

It is difficult to obtain bail for certain offences,
particularly violent offences or where there is some
risk to the community or risk that the accused
may commit another offence. Where there is any
indication that the accused might attempt to flee
to another state or country, bail is unlikely to be
granted.

Restrictions on granting bail for drug trafficking
and serious domestic violence had been added to the
Bail Act 1978 (NSW), which was in place until 20 May
2014. This was known as the ‘presumption against
bail’, and it meant that it was up to the accused to
prove to the court why bail should not be refused if
one of these offences had been committed. Such
presumptions were controversial, as the effect of
denying bail can be severe, and may result in an
extensive period of custody before afinal trial verdict
is reached, with the risk that the accused may in fact
be innocent and eventually found not guilty.

Figure 2.7 Bail often involves paying a sum of money in order to be released until the accused’s trial.
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In 2013, the new Bail Act 2013 (NSW) was
introduced, and commenced on 20 May 2014.
The New South Wales Government introduced
the amendments to the Bail Act after community
concerns were raised and Attorney-General John
Hatzistergos gave recommendations in an internal
review. The changes were as follows:

» Bail will be refused if the accused person is
deemed an ‘unacceptable risk'.

*  Determining bail will include new risk factors,
such as the views of victims, and whether the
accused has criminal associations or a history
of non-compliance with court orders.

e A previous bail decision cannot be reviewed
purely on the basis of the new Bail Act —this is
not, by itself, a ‘change of circumstances’.

The need for law reform in the area of bail was
further raised inthe two recent criminal cases of the
murder of Jill Meagher in Melbourne and the Sydney
Lindt Café siege.

Recent independent and parliamentary papers
have heavily criticised the presumption against
bail legislation. The Bureau of Crime Statistics and
Research (BOCSAR) has identified that in 2014 the
prison population rose by 2.4% to 10 385 prisoners.
The increase is attributed to the growth of the
number of prisoners on remand (kept in custody). A
growing number of children and young adults have
also been affected by the changes to bail laws, with
an increasing number being remanded rather than
being released on bail. The BOCSAR report found
that the average daily number of young people in
custody was 434 in 2009 while it has decreased to 315
for the 2014 financial year. This still means that an
alarming number of our youth are spending time in
an unsavoury social environment, which could be to
the detriment of their adult futures.

Bail hearings in high-profile cases are often

widely publicised in the media. Search the

internet for three recent news articles relating

to separate bail hearings in New South Wales

and answer the following questions.

1 Was bail granted in the case?

2 Were any conditions set on granting bail?

3 Wasthere an amount of money required
for bail and, if so, how much?

4 Do you think the decision on bail was fair
in the circumstances?

\_ J

Remand

If bail is denied and the magistrate or authorised
officer determines that the accused should remain
in custody until trial, the accused will be held on
remand in police custody or at a remand centre.
Remand is usually sought for people who have
committed particularly violent crimes, dangerous
criminals, repeat offenders or those thought to be
aflight risk.

remand
a period spent in custody awaiting trial

The security level of the facility where they are
to be detained is also determined by the above
factors. The accused will remain in detention until
the trial date, then throughout the trial and until they
are sentenced. If the accused is found guilty and
convicted, the time the offender has spent in remand
is usually taken off the total time of their sentence
and referred to as time already served.

Review 2.4

Describe the purpose of bail.

O N =

Explain what a court attendance notice is and describe what happens if someone ignores one.

Explain what happens to bail money if the accused fails to show up in court.
Explain how remand is different from imprisonment.

N
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Chapter summary

*  The community is responsible for reporting
crimes.

» Police are responsible for investigating crimes,
making arrests and gathering evidence against
suspected offenders.

* Police are given special legal powers to carry
out their duties.

» FEvidence may include many types of
information.

* Processes must be followed by police in
collecting evidence and investigating crimes.

» All suspects are to be treated fairly.

« Police have powers to search and seize on
reasonable grounds.

Questions

Multiple-choice questions
1 A court attendance notice is best described as:
A alegal document which compels you to
attend court to answer charges
B alegal document permitting the search of
your business
C alegal document between two parties
issued after a divorce is finalised
D alegal document signed by you agreeing to
adhere to bail conditions

2  Which of the following is not likely to be
considered evidence?
A Drugs
B A gun
C Witness testimony
D None of the above

3 Which of the following must police usually have
a search warrant for?
A Your home
B Yourcar
C Your bag
D You

Chapter summary questions

1

~N

Police can arrest a person with a warrant or for
specified reasons.

A person can only be detained for four hours
without charge; that can be extended, but only
with court approval.

Police must caution a detained suspect before
conducting an interview.

Everyone has the right to legal representation
during a police interview.

Interviews are videotaped and audiotaped.

A person charged with an offence is either let
go on bail or held on remand until the trial.

Which of the following is a factor in why

someone might not be held on remand?

A They are a flight risk.

B They committed a violent crime such as
murder.

C They committed a non-violent crime such as
larceny.

D They are a repeat offender who may go and
commit another offence straight away.

How long may police hold a suspect without
charge for if they do not have an extension from
a judge/magistrate?

A Four hours

B Eight hours

C Twelve hours

D Indefinitely

Outline some of the powers police have to
conduct an investigation.

Describe when police are allowed to search a
person, a person’s bag and a person’s home.
Explain how police go about obtaining a warrant.
Describe the different forms bail can take.
Outline the changes in the current Bail Act and
what effect it will have for future criminals.
Discuss the reasons why a person may be held
on remand rather than given bail.

J

ISBN 978-1-316-60567-7

© Milgate et al. 2016

Cambridge University Press

Photocopying is restricted under law and this material must not be transferred to another party.




Chapter 3
The criminal trial process

Chapter objectives

In this chapter, students will:

identify the different levels of courts in the New South Wales judicial system

describe the different types of legal representatives

discuss the importance of legal aid

explain the different types of pleas available to a defendant

describe the use of evidence in a criminal trial

communicate the purpose and role of a jury in the adversarial system.

Key terms/vocabulary

acquittal

adversary system

appeal

appellate jurisdiction
beyond reasonable doubt
burden of proof
challenge for cause
charge negotiation
committal proceedings
consent

coroner

coronial inquest

court hierarchy
diminished responsibility
duress

Relevant law

IMPORTANT LEGISLATION
Judiciary Act 1903 (Cth)

Supreme Court Act 1970 (NSW)
District Court Act 1973 (NSW)

Jury Act 1977 (NSW)

Legal Aid Commission Act 1979 (NSW)

SIGNIFICANT CASES
R v Williamson [1972] 2 NSWLR 281
Rv Camplin [1978] AC 705

R v Zecevic (1987) 162 CLR 645

inquisitorial system
involuntary behaviour or automatism
legal aid

magistrate

mental illness or insanity
mistake

original jurisdiction
peremptory challenge
plea

police prosecutor
provocation

public defender

public prosecutor
self-defence or necessity
standard of proof

Children’s Court Act 1987 (NSW)

Evidence Act 1995 (NSW)

Jury Amendment (Verdicts) Act 2006 (NSW)
Local Court Act 2007 (NSW)

Coroners Act 2009 (NSW)

Dietrich v The Queen (1992) 177 CLR 292
EPA v Gardner (1997) NSWLEC 169
Wood v R [2012] NSWCCA 21
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Legal oddity

An attempted robbery at a Townsville petrol station failed to eventuate due to a few errors in judgement by
the would-be robber.

The criminal released a strong metal chain attached to the back of a stolen truck. The chain was dragged
into the petrol station and attached around an ATM. The purpose was to then drag it out but the chain broke
once pressure was applied.

Initially the criminal did not notice that the chain had broken and drove off with it dangling behind the
truck.

Eventually he did notice that he had failed in his quest and decided to go back and try again. However,
this time he parked too far away and the chain wasn't long enough. He finally gave up and drove away.
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3.1 Court jurisdiction: criminal
courts

Once aformal charge has been laid against a person,

a hearing or trial of the accused will need to take

place inanappropriate court. There are many courts

that have jurisdiction to hear criminal offences. The
right court for the matter to be heard will depend on
anumber of issues, including:

* the seriousness of the matter, in particular
whether it involves a summary offence or an
indictable offence

* whether the matter is being heard for the first
time or involves an appeal

* the nature of the offence — some courts or
divisions within courts have authority to hear
particular types of offences

* the age of the accused, particularly where the
accused is a child or young person under 18
years old

» thetype of hearing (for example, whether it is a
bail hearing, committal hearing or trial)

e whetherthe alleged crime is an offence under
state law or federal law.

The case will then be heard at the appropriate
place in the court hierarchy. The court hierarchy
refers to the system of courts, from the lower courts,
which deal with less serious offences such as
summary offences, to intermediate and superior
courts, which deal with more serious indictable
offences as well as appeals from lower courts.

In Australia, there are different streams of courts
depending on the state or territory the offence relates
to; for example, an offence under New South Wales
law will be heard in the New South Wales court
hierarchy.

If the offence relates to an offence under
Commonwealth law, the offence will usually be
prosecuted by the Commonwealth Director of Public
Prosecutions in the courts of the state where the
offence occurred. The Judiciary Act 1903 (Cth) gives
state and territory courts the power to hear federal
criminal cases, and federal summary or indictable
offences will be treated in a manner similar to the
way they are treated under state laws. Some federal
offences may also be heard in federal courts — the
Federal Court of Australia has summary jurisdiction
in some criminal matters.

Figure 3.1 summarises the court hierarchy for
New South Wales, the Australian Capital Territory
and federal courts.

The authority for a court to hear a matter for the
firsttime is known asthe court’s original jurisdiction.
A court’'s original jurisdiction will usually be
defined in the relevant court Act; for example, the
Local Court Act 2007 (NSW). The authority to review
matters on appeal from another court is known as
the court's appellate jurisdiction.

original jurisdiction appellate jurisdiction
the authority for a court to the authority for a court to
hear a matter for the first review matters on appeal

time from another court

appeal

an application to have

a higher court review a
decision of a lower court

court hierarchy

the system of courts within
ajurisdiction, from lower
courts to intermediate and
higher courts

!

Federal superior courts

Federal specialist courts

Non-family Family law
law matters matters

Federal lower courts

In the Australian court hierarchy, a higher court
can usually review a decision of a lower court, but
a lower court cannot review a decision of a higher

High Court of Australia

!

State and territory superior courts

!

State intermediate courts

!

State lower courts

Figure 3.1 State/territory and federal court hierarchy
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court. The arrows in Figure 3.1 show the specific
courts that can hear appeals from each of the lower
courts.

Each court is responsible for various duties
within the legal system. Over the next few pages
the role of the various courts in criminal matters is
considered in more detail.

reensr

1 Outline some of the considerations that
will determine which court a case will be
heard in.

2 Define the term ‘court hierarchy’.

3 Define the terms ‘original jurisdiction’
and ‘appellate jurisdiction’. Outline the
difference between the terms.

& .

State and territory courts
The criminal court system in New South Wales
operates under the following hierarchy:
* lower courts —including the Local Court of
New South Wales, the Coroner’s Court and the
Children’s Court

Figure 3.2 Cooma Court House, New South Wales
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* intermediate courts —the District Court of New
South Wales
* superior courts —the Supreme Court of New
South Wales and the High Court of Australia.
Each court has its own jurisdiction, or area over
which it has authority to hear matters. Minor matters
such as summary offences are dealt with lower in
the court hierarchy; the higher courts are reserved
for more serious matters, indictable offences, and
appeals from the lower courts. The Australian
Capital Territory does not have an intermediate
court but it is otherwise similar.

Lower courts
Local Court of New South Wales

The Local Court is the first point of call for most
criminal matters in New South Wales and as such
has original jurisdiction. It also has jurisdiction to
hear civil law matters up to the value of $100 000.
The Local Court Act 2007 (NSW) sets out the
jurisdiction and operation of the Local Court of New
South Wales.

The Local Court sits at many different locations
across New South Wales and deals with the
majority of criminal prosecutions in New South
Wales. It was previously known as the Court of Petty

Photocopying is restricted under law and this material must not be transferred to another party.
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Sessions because it dealt with what used to be
known as ‘petty’ or minor crimes. The Local Court
has jurisdiction to deal with summary offences and
conducts committal proceedings to determine
whether or not indictable offences are to be heard
inthe higher districtand supreme courts. It can also
hear indictable offencesthat are triable summarily if
the accused consents.

There is no jury in the Local Court. Local Court
matters are tried solely in front of a magistrate.
In New South Wales, a magistrate is a qualified
Australian lawyer or judicial officer who has been
appointed as a magistrate by the Governor of New
South Wales. The magistrate is referred to as "Your
Honour' by parties in court and by court staff,

magistrate

a judicial officer in the
Local Court; in New South
Wales they are appointed
by the Governor

committal proceedings
proceedings in which a
magistrate determines if
there is enough evidence
for a case to proceed to
trial in a higher court

In criminal matters, the Local Court is where
bail hearings are usually held and where committal
proceedings for serious offences are held. In a
committal proceeding, a magistrate will hear the
prosecution’s evidence and determine whether it is
sufficient to support conviction by a jury. If satisfied
that there is a case to answer, prima facie (a Latin
term meaning ‘establishing the facts’) has been
established and the accused will be ordered to
stand trial in a higher court; if not, the accused is
discharged.

The Local Court offers several advantages over
the higher courts. Criminal matters dealt with in the
Local Court will usually be heard and determined
much faster than in superior courts, as fewer
formalities are required. The cost of a hearing will
also be significantly lower for the accused and for
the state. However, the Local Court does not have
jurisdiction to conduct jury trials or to hear appeals.
The Local Court also has limits on the sentences that
it can pass. For these reasons, more serious matters
will be tried in higher courts to ensure that justice
for all parties is achieved.

In the Australian Capital Territory, the equivalent
of the Local Court is the Magistrates Court, which
has similar jurisdiction and characteristics.

© Milgate et al. 2016

Coroner’'s Court

The Coroner's Court is a local court that deals with
the manner and cause of a person’'s death, and
with fires and explosions where property has been
damaged or a person has been injured. The powers
of the State Coroner’'s Court of New South Wales are
outlined in the Coroners Act 2009 (NSW).

Therole of a coroner isto ascertain the deceased
person’s identity, and the place, date, manner and
medical cause of death. Information from medical
practitioners and police personnel as well as
evidence from the scene is usually evidence that is
relied upon. The Coroner's Court may investigate
disappearances, deaths where a medical certificate
has not been issued, or deaths that occurin unusual
or suspicious circumstances, such as deaths
occurring:

* inaviolentorunnatural way

* suddenly and with unknown cause

» after an accident (up to one year and one day)
that may have contributed to the death

* in police custody or in a prison or detention
centre

* while receiving care or medical treatment,

or within 24 hours of administration of an

anaesthetic.

coroner
a judicial officer appointed to investigate deaths in
unusual circumstances

A coronial inquest into a death is a court
hearing where a coroner looks at information to help
determine the manner and cause of a death. The
coroner can call witnesses to give evidence at the
inquest. A coroner may also conduct a post-mortem
examination of a body (an autopsy) to help determine
the time and/or cause of death. This may involve
uncovering physical evidence, such as bullets, and
taking samples to test for DNA or to produce drug
and toxicology reports, for example. The findings of
the coroner will often be used as evidence in a later
criminal or civil trial. A coroner cannot find someone
guilty of a crime. However, if a coroner comes to
believe, during the coronial inquiry, that a known
person has perpetrated an offence, they can refer
the matter to the Director of Public Prosecutions
(DPP). It is then up to the DPP to decide if any
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Coronial inquests sometimes attract a lot of

media attention — particularly in high-profile

accidents, deaths or disappearances. Search

the internet for a recent coronial inquest that

received publicity and answer the following

questions.

1 Outline what death or incident the
inquest related to.

2 What were the findings by the coroner?

3 Identify any consequences of the inquest
(for example, any criminal prosecutions
or changes in the law).

\_ J

criminal proceedings will be brought against that
person.

coronial inquest
a court hearing conducted by a coroner to help determine
the manner and cause of death

Children’s Court

The Children’s Court of New South Wales was
established in 1987 under the Children’s Court Act
1987 (NSW). The Children’s Court deals with cases
connected with the care and protection of children
and young people, and also with criminal matters
concerning children and young people who are
under the age of 18 years, or who were under 18 at
the time of an alleged offence.

One of the most important characteristics of the
Children’s Court is that it is a closed court. This
means that when there is a Children’s Court session
the general public is prohibited from viewing the
proceedings. This is in order to protect the identity
of children and young people. The Children’s Court
is presided over by a magistrate, and has no jury.

Children’s Court magistrates have specialised
training in dealing with youth matters, and
proceedings, formalities and available sentences
are different from those applicable in other courts.
The Children’s Court and issues relating to young
offenders are considered in more detail in Chapter b.
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reevsz

1 Outline the types of cases that can
be heard by the Local Court. Find an
example of a Local Court case.

2 Identify the circumstances under which
the Coroner's Court may inquire into a
person’s death.

3 Describe some of the characteristics of
the Children’s Court and outline its role.

\

Intermediate courts

District Court of New South Wales

The District Court of New South Wales is the

intermediate court in the state’s court hierarchy. It is

established underthe District Court Act 1973 (NSW).

The District Court is a trial court where matters
can be heard before a judge and a jury. This is in
contrast to the Local Court where matters are heard
by a magistrate alone. The District Court also has
an appellate jurisdiction, which means it can hear
appeals of decisions made by lower courts such
as the Local Court and the Children’s Court. The
District Court sits at most large population centres
in New South Wales and has jurisdiction to hear
serious criminal matters, as well as civil matters up
to $750 000 (or higher in some cases).

In its criminal jurisdiction, the District Court
may hear all indictable offences except murder and
treason, which can only be heard by the Supreme
Court of New South Wales. District Court trials will
often involve a jury of 12 people who are chosen by
the court. Thejury will decide whether the accused is
guilty or innocent, based on the evidence presented
in the trial. The judge will control proceedings and
decide on questions of law. If the accused is found
guilty by the jury, the judge will also determine the
accused's sentence.

The types of matters dealt with by the District
Court include:

« offences against the person such as
manslaughter (but not murder), sexual or
indecent assault, assault occasioning actual
bodily harm and assault of police officers

* property offences such as larceny, robbery,
embezzlement, break and enter, and steal

Photocopying is restricted under law and this material must not be transferred to another party.
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Figure 3.3 A range of offences is heard in the District
Court, including drug offences.

e drug offences such as supply, manufacture or
production of a prohibited drug

» driving offences such as dangerous or negligent
driving causing death or serious bodily harm.
The District Court involves significantly more

formality than the Local Court, and thus matters will

usually take longer to be heard and result in greater

cost to both the accused and the prosecution.

Superior courts

Supreme Court of New South Wales
The Supreme Court of New South Wales hears the
most serious criminal cases, as well as civil matters
beyond the jurisdiction of the Local and District
Courts. The Supreme Court is constituted under
the Supreme Court Act 1970 (NSW) and sits nearly
exclusively in Sydney. However, matters are also
heard in regional centres if the need arises.

Matters that are heard by the Supreme Court in
its original criminal jurisdiction include:

e murder, manslaughter and attempted murder

* major conspiracy and drug-related charges

*  Commonwealth prosecutions for serious
breaches of the Corporations Law.

Criminal matters in the Supreme Court are heard
by a judge and a jury of 12 people selected by the
court. Matters in the Supreme Court have the highest
level of formality, with cost, time and consequences
being much greater.

The Supreme Courtalso hasappellate jurisdiction
tohearcriminal appeals from lower New South Wales
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Figure 3.4 The Supreme Court of New South Wales

courts. Criminal appeals from the Supreme Court
are heard in the Court of Criminal Appeal.

Court of Criminal Appeal

The Court of Criminal Appeal is the appellate
branch of criminal jurisdiction of the Supreme Court
of New South Wales in relation to criminal cases. It
is the state’s highest court for criminal matters. The
Court of Criminal Appeal can hear appeals from a
person convicted or sentenced by a District Court
or Supreme Court judge. Criminal appeals can also
be brought from the Land and Environment Court.

Appeals in the Court of Criminal Appeal are
usually heard by three Supreme Court judges, with
the majority view prevailing. Where significant legal
issues are being considered this may be increased
to five judges. Grounds for appeal to the Court of
Criminal Appeal might include a question of law,
a question of fact, or a challenge to the severity or
adequacy of a sentence.

The Court of Criminal Appeal is the highest court
of appeal in criminal matters in New South Wales.
The High Court of Australia has jurisdiction to hear
appeals from state and territory supreme courts, but
only where it grants special leave to appeal.

Cambridge University Press
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Land and Environment Court

The Land and Environment Court is the court that
looks after interpreting and enforcing environmental
law in New South Wales. The Land and Environment
Court has the same status as the Supreme Court,
Although it mainly deals with civiland administrative
disputes related to environmental planning (for
example, zoning of parklands), it also has criminal
jurisdiction to hear some environmental offences,
suchasillegal polluting or dumping (for example, the
case of EPA v Gardner (1997) NSWLEC 169, in which
the operator of a caravan park pumped over 120 000
litres of raw sewage into the Karuah River). The
court’sjurisdiction is summary only, which means it
can only hear cases without a jury. Prosecutions are
usually brought by the NSW Environment Protection
Authority (EPA).

Federal courts

As mentioned earlier, Commonwealth offences will
usually be heard in state or territory courts, which
can exercise federal criminal jurisdiction under the
Judiciary Act 1903 (Cth). A limited number of criminal
proceedings can be heard in the Federal Court of
Australia.

Commonwealth offences will be prosecuted by
the Commonwealth Director of Public Prosecutions.
The most common prosecutions for Commonwealth
offences are drug importation, money laundering,
offences under corporate law, and tax or social
security fraud. Commonwealth criminal offences are
classified as either summary or indictable and will
be heard and sentenced in the corresponding state
or territory court for those offences. The procedure
of the relevant state or territory will apply.

High Court of Australia

The High Court of Australia is at the peak of the
Australian court hierarchy. It is mandated by s 71 of
the Australian Constitution and is constituted under
the Judiciary Act 1903 (Cth).

The High Court has original jurisdiction (laws
and cases originally filed in the High Court) in
limited Commonwealth matters. This is because
most new legislation and changes in this area come
directly from the Commonwealth Parliament. The
High Court has appellate jurisdiction to hear appeals
from all state and territory supreme courts. In New
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The Justice website is maintained by the New
South Wales Attorney-General's Office and
contains information and links on aspects
of New South Wales law. It contains links to
the official websites of all New South Wales
courts listed in this chapter (see http://
cambridge.edu.au/redirect/?id=6235).

The Australian Capital Territory
government provides information on that
territory’'s courts and tribunals (see http://
cambridge.edu.au/redirect/?id=6236).

The Commonwealth Attorney-General's
website has information about the federal
legal system and courts (see http://cambridge.
edu.au/redirect/?id=6237).

South Wales criminal matters, this will relate to
appeals from the Court of Criminal Appeal of the
Supreme Court of New South Wales. However, this
is not an automatic right. Someone who wishes
to appeal to the High Court from a state Supreme
Court must seek leave to persuade the High Court
in a preliminary hearing that there is a good reason
for the appeal to be heard.

The High Court also deals with cases concerning
the interpretation of the Australian Constitution and

Figure 3.5 The High Court of Australia is located in

Canberra.,
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the constitutional validity of laws, which may include
criminal laws.

The High Court will only hear matters on appeal
when it grants special leave to the appellant to do
so. Special leave is granted for questions of law of
public importance, conflict between courts or in the
interests of the administration of justice.

ez

1 Describe the types of cases that can
be heard in the District Court. Outline
arecent District Court matter heard in
your region.

2 Explain the types of cases that can be
heard by the Supreme Court and the
Courtof Criminal appeal. Find an example
of each.

3 Explain the role of the High Court of
Australia in the court hierarchy. Create
a case study of a recent High Court
precedent.

& J

3.2 The adversary system

The criminal justice system in Australia is based on
an adversarial system of law. The adversary system
relies on a two-sided structure of opposing sides

Figure 3.6 The Royal Courts of Justice in London.
Australia inherited the adversarial system of law with
the English common law system.

© Milgate et al. 2016

(‘adversaries’), each presenting its own position,
with an impartial judge or jury hearing each side
and determining the truth inthe case. The adversary
system appliesto both civil and criminal matters, but
it is in relation to criminal law that the adversarial
system is often most controversial. In criminal law
the adversary system pits the prosecution against
the accused, who will usually be represented by a
lawyer. The judge, or jury in indictable offences,
acts as an impartial observer who determines the
accused's guilt orinnocence based on the evidence
and arguments presented.

Australia, like many other countries, inherited the
adversarial system of law with the English common
law system. An alternative to the adversarial system
is the inquisitorial system. This is a system of law
in which a judge or group of judges plays a role in
investigating the case or calling for evidence or
testimony that has not been requested by either
side. Versions of the inquisitorial system are used
in many other countries, as well as in some areas
of Australian law (in coronial inquests and royal
commissions, for example).

adversary system

a system of law where two
opposing sides present
their cases to an impartial
judge or jury

inquisitorial system

a system of law where two
sides present their cases
to a judge who directs

the cases and can call for
particular evidence

Supporters of the adversarial system often claim
that itis a fairer system because it allows each party
an equal opportunity to present its case and is less
prone to abuse or bias by the official determining
the case. Cases are carefully prepared before trial
and lawyers have an equal opportunity to present the
truth. The jury isan impartial observer, uninfluenced
by outside factors. Critics of the system argue
that in many cases the competing sides are not
equal before the law, with potential imbalances
in resources, skills or knowledge. Even where
additional evidence or testimony would assist the
case, the judge or jury is not in a position to request
this. The jury system has also been criticised due
to the complex nature of cases. Some suggest that
the cases might be misunderstood due to a lack of
general understanding of the evidence presented
and because the reasons for the jury's decision are
not disclosed to either side.
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3.3 Legal personnel ina
criminal trial

Criminal trials often involve a large number of
participants, both behind the scenes and in the
courtroom itself. They are involved in various aspects
of the case from the beginning of the investigation
through to the end of the trial. The non-legal
participants in a criminal trial include the accused,
any witnesses called to testify and the police
responsible for investigating the case. Most criminal
trials will also involve a number of legal personnel
some of the most important are outlined below.

Judges and magistrates

Judges and magistrates are judicial officers who
preside over court cases and make determinationsin
court based on the evidence presented. Judges and
magistrates are legally qualified professionals who
have considerable experience in the law. They act
as the umpires of court cases, making sure that the
rules are followed and that a fair trial is carried out
(procedural fairness). Whether a case is heard by a
judge or amagistrate will depend on the jurisdiction
under which the crime which the suspect commits.

CHAPTER3 THE CRIMINAL TRIAL PROCESS

Judges

Judgesare the judicial officers who preside over the
intermediate and superior courts—the District Court
andthe Supreme Court. Judgesoversee proceedings,
maintain order in the courtroom and ensure that
the procedures of the court are followed. Judges
will make decisions about points of law and give
instructionstothe jury to make sure they understand
the proceedings and the evidence presented to them.
Once the jury has reached a verdict, the judge will
hand down sentences and rulings. In some cases the
judge will sit without a jury —in such cases the judge
will determine the verdict, either guilt or innocence.

Magistrates

Magistrates are the judicial officers who preside over
hearingsinthe Local Court. Specialised magistrates
also hear cases in the Children’s Court. In criminal
law, magistrates will hear summary proceedings in
the Local Court, as well as indictable offences triable
summarily where the accused has consented to
the case being heard by a magistrate. Magistrates
oversee proceedings and make a determination
on the basis of the evidence presented. Once a

Figure 3.7 Court cases involve a number of key participants, including 1 judge or magistrate; 2 prosecutor
(for example, police prosecutor or Director of Public Prosecutions); 3 accused'’s barrister or solicitor; 4 judge’s
associate; 5 court reporter; 6 accused; 7 media; 8 witness; 9 jury; and 10 public gallery.
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magistrate has found an accused person guilty,
they will also pass sentence. Magistrates will also
conduct committal proceedings for indictable
offences to be tried, and will usually hear bail
proceedings.

Prosecutors

In criminal trials, the state or ‘Crown’ is represented
by a prosecutor who brings the action against the
accused. It is the prosecutor’s role to prosecute the
offender in a court of law and obtain an appropriate
form of sanction or punishment for the offence.
There are two types of prosecutors in criminal trials:
police prosecutors and public prosecutors.

police prosecutor

a NSW Police Force officer
trained in prosecution,
usually used to prosecute
summary offences

public prosecutor

a legal practitioner
employed by the Director
of Public Prosecutions,
usually used to prosecute
indictable offences

Police prosecutors

Each criminal investigation begins with the police
and they are an essential part of any criminal
case. The police must undertake an intensive and
exhaustive investigation of the matter and gather
all the evidence and information that will be used at
trial to form the case against the accused. The police
will often also be required to give testimony at the
trial to aid the prosecution’s case.

For summary offences in the Local Court and
Children’s Court, cases will usually be prosecuted by
police prosecutors. Police prosecutors are members
of the NSW Police Force with specialised legal
training to conduct prosecutions. Police prosecutors
handle most summary cases in New South Wales.
More serious offences are dealt with by the public
prosecutors (see below).

Director of Public Prosecutions
Forindictable offences and some summary offences,
cases will be prosecuted by the NSW Office of the
Director of Public Prosecutions (DPP). The DPP
will also conduct some committal proceedings for
indictable offences. The DPP is an independent
authority that prosecutes all serious offences on
behalf of the New South Wales Government.
Prosecutors employed by the DPP are barristers
or solicitors and have numerous years of experience
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in the criminal justice system. It is their job to
prosecute the case using the evidence gathered
by the police. In court their role is to ask questions
of the witness on the stand and draw out the truth
from the evidence and testimony given by the
witnesses.

The DPP does not investigate crime — that is
the responsibility of the NSW Police Force — but it
prosecutes cases once sufficient evidence has been
gathered. The DPP operates independently of the
government in deciding which matters to prosecute.
It reviews cases proposed by the police to determine
if there isenough evidence to succeed. The DPP will
prosecute a case where it is in the public interest
to do so. The independence of the DPP from
government is vital to ensure that cases selected
for prosecution are chosen on their merits and not
because of political interference or public pressure.

The decision to prosecute will depend on many
factors, including:

« whether the evidence is sufficient to establish
the elements of the offence

« whether the evidence is sufficient to gain a
conviction by a reasonable jury

« certain discretionary factors that relate to the
public interest. These include the seriousness
of the offence, the special circumstances of

the offence, accused or victim, the need to

maintain public confidence, the likely length

and expense of the trial, and the likely outcome
and consequences of a conviction.

Barristers and solicitors

A person charged with an offence will usually contact
asolicitor, who will be able to give the accused advice
on a range of matters, including the charge, the
alleged offence and the procedures surrounding a
trial, and will assist in interactions with the police
investigating the case. The solicitor may also advise
onany available defences, the likelihood of conviction
and possible sentences. Many solicitors specialise in
criminal law or particular areas of criminal law.

A solicitor may also represent the accused in
court, or engage (employ) a barrister to represent
the accused. It iscommon to see solicitors appearing
in the Local Court, but it is more common to see
barristers in the higher courts. This is due to the
fact that barristers are specialists in their field and
deal specifically with criminal law, for example,
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every day. Barristers have two main roles in court
proceedings: to provide legal advice for the accused
on the likely outcome of the case and to present that
case in court.

Public defenders are paid public barristers who
are independent of the government and performthe
same duties as other barristers. They will appear
or advise in relation to criminal trials, sentencing
matters and appeals in the District Court or Supreme
Court, and may be briefed (instructed) by a private
solicitor, through the Legal Aid Commission or
through a community-based legal group.

Public defenders

Where an accused cannot afford to pay for a barrister
or solicitor, they may be granted access to a public
defender. Public defenders are barristers who
appear in serious criminal matters for an accused
who has been granted legal aid.

legal aid

a subsidised legal service
provided by the state for
those on low incomes

public defender

a public barrister who can
appear for an accused in
a serious criminal matter
where legal aid has been
granted

If an accused has been charged with a serious
indictable offence and is eligible to receive legal aid,
they may be granted a public defender to represent
them in court.

3.4 Pleas and charge
negotiation

After an accused is charged with an offence and the
trial process proceeds, the law requires the accused

1 Explain the difference between the

adversary and inquisitorial systems of
law.

2 Explain why the inquisitorial system of
law could be seen as biased.

3 Describe the types of cases heard by a
magistrate and by a judge.

4 Explain the role of the prosecution in a
criminal trial.

\_ J
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to enter a plea of either guilty or not guilty. Ataplea
hearing the accused will state their plea in front of
a judge. If they enter a ‘no plea’, it is written on the
record as a ‘not guilty’ plea.

plea
a formal statement of guilt or innocence by the accused

The plea entered by the accused will have a
significant impact on how the charges are dealt
with. A guilty plea will be dealt with quickly, going
straight to a sentencing hearing at a higher court,
and does not require witnesses to give testimony.

If the accused pleads not guilty, the case will be
defended in court. The dates of the trial will be set.
This may be a long time away, and the accused will
be granted bail or remanded in custody until that
date. If an accused pleads not guilty and is found
guilty, they may find the sentence that they are given
is affected.

An often controversial tactic used in criminal
proceedings is charge negotiation. This is where
the accused agrees with the prosecution to plead
guilty to a particular charge or charges. It usually
involves pleading guilty to a lesser charge in
exchange for other higher charges being withdrawn,
or pleading guilty in exchange for a lesser sentence.
Charge negotiation is sometimes known as ‘case
conferencing’ and can be conducted at many stages
of the criminal process. It will usually resultin a faster
and less expensive case for the prosecution, the

Figure 3.8 The accused is expected to enter a plea.
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accused and the court. Charge negotiation cannot
guarantee a particular sentence — this can only be
determined by the judge, based on the nature of the
offence and sentencing guidelines — but the charge
negotiation may be taken into account.

charge negotiation

an agreement between the DPP and the accused that
involves the acceptance of a guilty plea, usually in
exchange for something else

Some of the arguments for and against charge

negotiation include:

* |t decreases costs and time delays, which is
beneficial to all parties.

* Itincreases the rate of criminal convictions.

» Conviction on a lesser charge is better than no
conviction at all.

*  Crimes may go unpunished or the admitted
crime may be insufficiently punished.

* Anaccused may plead guilty to a crime of
which they are innocent.

* It may lead to bullying or manipulation of the
accused to forfeit their right to a trial.

* Prosecutors may threaten more serious charges
to intimidate the accused into pleading guilty to
the lesser charge.

Create a PMI (Plus Minus Interesting) about
charge negotiation. Consider all parties
involved in the process and those on whom
charge negotiation has an impact, including
the family of the victim(s) of the crime, the
victim and the accused, and the criminal

justice system itself.

J

3.5 Legal representation and
Legal Aid NSW

In the Australian legal system, a defendant has the
right to a fair trial, and Australian courts have ruled
that a trial will rarely be fair for an accused if they
do not have adequate legal representation. If a case
goestotrial, itis unlikely that the defendant will have
a fair trial if they represent themselves or arrange
foran unqualified person to defend them. The High

© Milgate et al. 2016

Court recognised this in a 1992 decision, Dietrich v
The Queen (1992) 177 CLR 292, which for the first time
established a limited right to legal representation
in Australia. Access to justice is crucial to ensure
that the legal system functions fairly and equally for
everyone who comes before it. This is particularly so
in criminal matters, where the price of inadequate
representation for an accused can be high.

Many defendants are able to afford adequate legal
representation and will pay for a barrister or solicitor
to advise them and present their case in court. The
quality of legal services varies, though, and not
all lawyers have much experience representing
people before a court. Some defendants may be
able to ensure that they receive the best possible
defence to the charges against them (for example,
by hiring the most expensive specialised and
experienced barristers). In most cases this advice
and representation will cost a significant amount
of money.

In rare circumstances an accused may even
elect to represent themselves in court, but due
to the complexities of court processes and the
consequences of inadequate representation in
criminal matters, this is not advised unless the
offence relates to a very minor matter. Often a
magistrate orjudge willadvise the accused to adjourn
the matter until they obtain legal representation. The
courts prefer people to be represented by solicitors
or barristers, so that they will receive a fair trial.

Not everyone has the money to pay for, or the
skill to find, proper legal representation. This can
result in injustices in the courtroom and denial of a
fair trial. In 1979, the New South Wales Government
created the Legal Aid Commission, under the Legal
Aid Commission Act 1979 (NSW). The commission
provides legal assistance and representation
to people who are socially and economically
disadvantaged to ensure that they have equitable
access to the law. It aims to safeguard people's
rights in the legal system and to improve their
access to justice.

Legal Aid NSW is usually accessed by
marginalised and disadvantaged groups in
society such as disabled people, women, people of
Aboriginal and Torres Strait Islander background
and people who are financially disadvantaged
through unemployment, and/or are low-income
earners.
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The Legal Aid Commission provides free brief
legal advice sessions to anyone. However, to
access subsidised legal representation in court,
the defendant must be means-tested. A means
test assesses the defendant’s income and assets to
determine whether or not they have the means to
pay for legal representation. Along with the means
test there is also a merits test, although for criminal
matters the commission does not usually assess the
merits or likelihood of the case succeeding, except
for matters on appeal.

Also, not all matters can be covered by Legal
Aid NSW, so the cases it takes on must fall within
specific areas of law in order to be eligible.

For those matters that Legal Aid NSW takes
on, it will either provide a legal representative or
contribute towards the cost of a private lawyer.
Unfortunately, even a grant of legal aid is not free,
and in most cases the user must make a contribution.
Initial contributions are calculated using the means
test.

Legal Aid NSW is largely funded by the
Commonwealth and New South Wales governments
and the NSW Law Society, but funding is limited and
is often considered inadequate to meet the demand.
There are many instances where people who are in
need of assistance are unable to receive it.

Visit the Legal Aid NSW website at http://

cambridge.edu.au/redirect/?id=6238.

Read the information there and answer the

following questions.

1 How many clients were represented by
Legal Aid NSW in the last financial year?

2 What percentage of Legal Aid NSW
expenditure was spent on criminal law?
How does this compare with other areas
of law?

3 How many calls were made to the Legal
Aid Youth Hotline?

4 Research using the internet to determine
if there are to be any future funding cuts
to Legal Aid NSW.

\_ J
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3.6 Burden and standard of
proof

Central to the criminal justice system is the principle
that a person is innocent until proven guilty in a
court of law. In practice, this means that it is the
responsibility of the prosecution to prove in court
that the accused committed the offence they have
been charged with. This is known as the burden of
proof: the burden (or onus) is on the prosecution to
prove the case.

The prosecution must also meet the standard
of proof for criminal matters: they must prove the
case beyond reasonable doubt. This means that,
to succeed, the prosecution must show that there
is no reasonable doubt that the accused in fact
committed the offence. The burden and standard
of proof are essential to criminal proceedings and
essential in achieving justice in criminal law. Due
to the severe consequences if an innocent person
is found guilty, the standard for criminal law is
much higher than the standard for civil law. These
matters only require a standard of the balance of
probabilities: that one explanation is more likely than
another.

standard of proof

the level of proof required
for a party to succeed in
court

burden of proof

in criminal matters, the
responsibility of the
prosecution to prove the
case against the accused

Figure 3.9 Legal Aid NSW provides legal assistance
and representation to people who are socially and/or
economically disadvantaged.
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Figure 3.10 Real evidence is physical evidence that
may take the form of photographs, fingerprints, DNA
tests and exhibits such as weapons and clothing.

beyond reasonable doubt
the standard of proof required in a criminal case for a
person to be found guilty

Generally, the Director of Public Prosecutions
will not bring a case before the courts unless it feels
that a jury will be convinced by the evidence and
convictthe accused. Criminal trials cost time, money
and other resources, so it is important that the case
is winnable. The evidence and arguments must be
sufficientto convince all 12 jurors of the case beyond
any reasonable doubt. If any juror is not convinced,
the standard of proof has not been met and the case
may not succeed.

3.7 Use of evidence, including
witnesses

During a criminal investigation the police will gather
a wide range of evidence that will be used in court
to prosecute the accused. The use of evidence in a
court case is bound by the Evidence Act 1995 (NSW).
For evidence to be admissible in court it needs to
be relevant to the case and legally obtained by the
investigating police. Evidence that the police have
obtained illegally is generally inadmissible unless
the judge makes a special exception. Any evidence
that is obtained later and that relies on that illegal
act may also be inadmissible: it is described as the
‘fruit of the poisoned tree'. Evidence will also be

© Milgate et al. 2016

inadmissible if it is deemed irrelevant, and generally
if itis not direct evidence (directly heard or seen and
testifies to that) but is indirect evidence, or hearsay
(you are told about an event but do not personally see
or witness it), or simply relates to a person’s opinion
(unless it is the opinion of an expert or professional
who has been asked to be a witness because of their
expertise).

Evidence used in court can take the form of
real evidence, documentary evidence and witness
testimony. Real evidence is physical evidence, which
can be presented to the jurors in a trial. This may
take the form of tape recordings, charts to help
explain evidence, photographs, fingerprints, DNA
test results, and exhibits such as weapons and
clothing.

Documentary evidence may involve original
documents gathered during the investigation. One
of the most important types of evidence is that of a
witness. Witnesses can be called to give evidence in
court by either the prosecution or the defence and
may be examined by eitherin court. A witness might
be someone who saw some aspect of the crime take
place, or someone who simply has some relevant
knowledge about an aspect of the case that supports
the prosecution’s or defendant’s argument. Anyone
who witnessed a crime or was interviewed by police
may be subpoenaed to appear later in court. A
subpoena is a formal court document ordering a
person to attend at court at a certain time and place,
and cannot be ignored — if it is, it may result in a
charge of contempt of court.

A witness giving evidence will be asked to take
an oath to tell the truth and will be asked a series
of questions, usually by both the prosecution and
the defence. There are rules around the order and
type of questions that a witness can be asked. The
information the prosecution and the defence seek is
about the witness’s factual first-hand knowledge or
eyewitness testimony, and will often be supported
by an earlier statement made by the witness and
recorded. Witnesses must answer questions
truthfully; if not, they may be guilty of perjury, which
is telling an untruth to a court.

Another type of witness evidence is that of an
expert witness. Thisisa person who has studied some
element of the evidence as an independent expert
during the investigation (for example, someone
who examined DNA, blood spatter or handwriting,
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or someone who assessed the defendant, such as
a psychiatrist). Their job is to give testimony based

CHAPTER 3 THE CRIMINAL TRIAL PROCESS

3.8 Defences to criminal
charges

on their expert or specialised knowledge and give A defendant may have a legal defence available

an opinion or interpretation of the evidence. The to them. Most defences involve some denial,

evidence of an expert witness can often be valuable. justification or excuse for the accused's act. The
majority revolve around the mens rea of the offence:

in effect, that the accused could not have had the

However, it is not always the case. A recent
court case which highlights the fallibility of expert
witnesses is Wood v R [2012] NSWCCA 21. Gordon
Wood had been convicted of the 1995 murder of his
then girlfriend Caroline Byrne. At the trial an expert
witness provided testimony that Wood could have

level of intention required for the offence. Legal
defences help achieve justice by allowing the court
to consider circumstances that might justify the
accused’s act or reduce their culpability. They limit
therisk of an unjust conviction by permitting reduced
liability in certain situations, such as for an accused

caused the death of his girlfriend by throwing her
body off The Gap at Sydney's Watsons Bay. This
conviction was overturned on appeal in February
2012, after the New South Wales Court of Criminal
Appeal agreed that his testimony was flawed and

person who has a serious mental illness or whose
behaviour was involuntary. Defences can sometimes
T be controversial, especially in cases where a victim
that there was reasonable doubt about his scientific o .

is involved. Whether a defence ultimately succeeds
will usually be a question of fact to be determined

by the judge or jury, based on the evidence that the

proof relating to Ms Byrne's death.

reevas

1 Evaluate the importance of the burden of

accused presents.

Defences may be complete defences, which
result in the complete acquittal of the accused, or
proof in criminal law. partial defences, which may result in the charge or
2 Describe some of the types of evidence sentence being reduced.

that may be presented in court.

3 Outline under what circumstances

evidence will be classified as

Complete defences

Complete or absolute defences are used to justify
the defendant's actions and, if successfully

inadmissible.

\_ J

proven, will result either in charges being dropped

Legal Info )

The M’'Naghten test
The M'Naghten test (also known as the M'Naghten rule) isan English rule established in 1843. It is used

to determine whether a person is able to claim the defence of insanity. In the case, James M'Naghten
(the accused) attempted to shoot Sir Robert Peel (the then Prime Minister of Britain). M'Naghten
missed and instead shot Edward Drummond (the Prime Minister's Private Secretary). In the case,
M'Naghten claimed that at the time he was suffering insane delusions of being persecuted by the
government, and he was acquitted on the basis that, as he was insane, he did not know the nature of his
act northat it was wrong. The House of Lords developed the insanity rule in response to the case. The
insanity plea only appliesto situations where the accused was not aware of the nature or consequences
of their actions when they committed the crime and cannot be held responsible for those actions. They
must be able to prove that they were mentally ill at the time of the act. The M'Naghten rule has been
under scrutiny in recent years by both independent groups and government bodies such as the NSW
Law Reform Commission. Current concerns are that the idea of what constituted mental iliness when
the precedent was established, in 1843, is now outdated, and is not supported by current medical
theory and knowledge.

.
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or, if the defence is presented during a trial, an
acquittal.

Mental illness or insanity is a defence that is
only available where the accused can prove that
they were in fact mentally incapacitated when they
committed the offence. This defence relates to the
mens rea of the accused, and requires the accused
to claim that they were not criminally responsible for
their actions because they could not have formed
the necessary intent. The defence of insanity is very
difficult to prove but enables the accused to claim
that they were not aware of, or able to comprehend,
the nature or consequences of their act at the time
the crime was carried out. Where the defence of
mental illness succeeds, the accused may be found
not guilty on the grounds of insanity.

mental illness or
insanity

mental incapacitation

at the time of the act,
meaning the accused
cannot have formed the
mens rea at the time of the
offence

acquittal

a judgement that a person
is not guilty of the crime
with which they have been
charged

Involuntary behaviour orautomatism isanother
defence relating to the mens rea of the accused. In
this case, the argumentisthat the accused’s actions
were not voluntary or could not be controlled (for
example, due to some involuntary action, such as
an epileptic fit). If the act was involuntary, the mens
rea element of the offence cannot be established.

Mistake is not generally a defence under the
law and is difficult to prove. However, if it can be
shown that the accused's action was an honest
and reasonable mistake and that the act was not
intended, the relevant mens rea may not be present
and the offence may not be able to be established.

Self-defence or necessity is a self-explanatory
defence. This defence may be used in certain
circumstances if the accused can show they carried
out a crime in the act of defending themselves or
another person, while attempting to prevent a crime
or in the defence of property. Using this defence
can be risky for the defendant because what they
may consider reasonable force and what the jury
believes is reasonable force may be very different.
In R v Zecevic (1987) 162 CLR 645 it was held that
the defendant must have reasonable grounds to
believe their life was threatened and they must use

Figure 3.11 Self-defence, or necessity, can be a complete defence.
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only ‘proportional and reasonable force' to defend
themselves. Zecevic's case stemmed from a dispute
over a parking space. When a defendant uses this
defence, the jury is compelled to either acquit the
defendant or find them guilty of the crime. Particular
rules apply to self-defence in relation to some
offences, such as murder.

mistake

the defendant acted under
an honest and reasonable
mistake and thus could not
have formed the mens rea

involuntary behaviouror
automatism

an act that cannot be
controlled or is not
voluntary, such as an
epileptic fit

self-defence or necessity

the defendant acted in defence of self, another or
property; only accepted in limited circumstances and
only for reasonable force

Under the defence of duress, the accused must
be able to prove that they committed a crime against
their own free will. Duress describes unlawful
pressure that is applied by one person to induce
another person to do something against their will.
Although they knowingly carried out the crime,
they did so because they believed that their life or
someone else's was under threat. In R v Williamson
[1972] 2 NSWLR 281 the defendant disposed of a
body while under the threat of death and this threat
was held to constitute duress.

Consent is the defence most often used as an
absolute defence in sexual assault cases. If it can be
shown that the alleged victim consented to the act,
the accused may be acquitted. Consent is often hard
to prove in sexual assault matters. In many trials it is
not the act itself that is in question, especially when
physical evidence is present; the problem for the
prosecution is proving lack of consent. This is often
hard, depending onthe circumstances surrounding
the event in question.

consent

itis a complete defence for
some crimes if the accused
can show the victim freely
consented to the act in
question

duress

coercion or pressure used
by one party to influence
another party

However, consent is not a valid defence for
certain criminal offences, such as murder. For
example, a doctor or family member who helped
euthanise a terminally ill person cannot use the
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defence of consent even if the patient did want
to die.

Partial defences to murder

There are a number of partial defences to murder.
When a murder has been committed, the accused
may claim that there were mitigating circumstances
that caused them to carry out the act. While such
a claim is not enough to absolve the defendant of
blame, it may help reduce the sentence or even
result in an acquittal.

Provocation is the defence in which the
defendant claims that their actions were a direct
result of the other person’s actions, which caused
them to lose control and commit the offence in
question. Provocation is a controversial defence
because it implies that the victim has some level
of responsibility for the act — that they somehow
provoked the accused to an extreme reaction
resulting in a criminal act. Provocation as a defence
has been abolished in Victoria, Western Australia
and Tasmania, but still exists in New South Wales.
For provocation to succeed, the accused must be
able to prove that the victim caused the accused to
actinaway that, given the same circumstances, any
ordinary person would have acted. In New South
Wales, the defence of provocation can only be used
when attempting to have a murder charge reduced
to manslaughter. In R v Campl/in [1978] AC 705, a
15-year-old boy successfully argued provocation
after he hit his uncle with a frying pan and killed
him. The uncle had just sexually assaulted the boy
and was mocking him about the incident. The court
held that an ‘ordinary person’ in the position of the
accused would have formed the intent to kill or
inflict grievous bodily harm on the person who had
assaulted them.

Substantial impairment of responsibility is
another partial defence to murder, and can reduce
acharge of murder to manslaughter. This defence is
also referred to as diminished responsibility. The
defendant must be able to prove that they suffer
from a mental abnormality that caused them to act
in a certain manner and carry out a crime. Such
abnormalities include a low |Q or mental retardation.
This defence is more widely used than the insanity
plea because it is easierto prove, and the person may
be completely normal in every other aspect of their
mental capacity and health. Substantial impairment
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I'm glad it's over: robber’s killer freed
Natasha Wallace
Sydney Morning Herald, 5 August 2006

The accused thanked the jury, the gallery applauded and even the prosecutor was not disappointed
when Karen Brown was found not guilty of murder.

The facts of the case were simple: moments after the security guard Karen Brown shot dead a
robber who had beaten her with knuckledusters, she staggered dazed and confused into a hotel, her
head ‘bubbling’ with blood and the gun dangling from her hand. ‘| have been robbed,” she said. ‘Call
the police. I think I killed him.’

But the issues in the case were complex. While Ms Brown admits she pulled the trigger, she insists
she does not remember shooting William Aquilina, 25, as he tried to rob her of about $40 000 outside
the Moorebank Hotel on July 26, 2004.

Two witnesses told the NSW Supreme Court during Ms Brown's trial that she had given up the fight
and walked away before turning towards him and shooting him through a car window as he sat in the
front seat.

Yesterday the jury found her not guilty of both murder and manslaughter after about four hours of
deliberation.

This capped off a two-week trial in which the central issue was whether Ms Brown intentionally shot
at Aquilina as he fled the scene.

When the jury handed down its verdict, Ms Brown dropped her head in her hands and cried. The
public gallery applauded. Ms Brown turned to the jury, nodded her head and mouthed the words
‘thank you'. ...

To secure a guilty verdict, the prosecution had
to prove that Ms Brown, 42, shot Aquilina out of
revenge or anger, and that the act was not done
under provocation and she was not acting in
self-defence at the time she fired the gun. He
died of a bullet wound to the head.

But her defence argued that at the time she
fired the gun she experienced a brief period of
automatism —that she was acting involuntarily
and was not in control of her actions.

A defence psychiatrist, Olav Nielssen, said
that despite entering the hotel shortly after
the shooting and alerting patrons and staff to
what had happened, Ms Brown had suffered

from ‘post-traumatic automatism’ at the crucial
moment. He said this was either because of the Figure 3.12 Karen Brown outside Liverpool Court
direct effect of the brain injury she sustained during a break in proceedings, 26 August 2005

in the assault or the emotional trauma arising

from believing her life was in danger.
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positions on what constituted a voluntary act.

fractured nose, eye socket and wrist.

Through the trial, Ms Brown had appeared to be traumatised still. Her head sometimes shook, her
eyes constantly darted about the courtroom and she often wept as witnesses recounted events.

She took deep breaths and tried to steady herself as the jury listened to how she fought Aquilina for
the bag of cash before turning and shooting him dead.

She did not give evidence. She says she does not remember anything from the time Aquilina bashed
her and dragged her along the ground by the backpack until she was in hospital later.

Dr Nielssen diagnosed her with concussion, which he said lasted up to two months afterwards. Dr
Elizabeth Swinburn, who had treated Ms Brown at Liverpool Hospital that night, thought Ms Brown
was ‘lucid’ and alert and said she had denied any loss of consciousness.

She was discharged from hospital but an X-ray and CT scan two days later showed she had a

CHAPTER3 THE CRIMINAL TRIAL PROCESS
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During deliberations yesterday, the jury asked the judge to clarify the Crown and the defence’s

cannot be used as an excuse when the accused was
drunk or underthe influence of mind-altering drugs.

provocation diminished

the defence where the responsibility

defendant claims that also known as

their actions were a direct substantial impairment of
result of another person’s responsibility, this defence
actions, which caused is used when the accused
them to lose control of is suffering from a mental

their own actions impairment

Read the media article on page 64 and

complete the following tasks.

1 Create a case study which outlines the
facts, charges and judgement of the
case.

2 Outline the facts of the case and
describe the defences that were relied on.

3 Describe what evidence was relied on to
find Ms Brown not guilty.

\ J
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3.9 The role of juries, including
verdicts

Juries are a central part of the adversary system
of criminal law. They reflect the historic right of
an accused person to be judged, impartially, by a
group of their peers, based on evidence presented
atatrial. In New South Wales, juries are used to hear
most indictable offences where a plea of ‘not guilty’
is entered, and may be used in either the District
Court or the Supreme Court. The Local Court does
not have jurisdiction to conduct trials with a jury.
Many of the rules about juries are found in the Jury
Act 1977 (NSW).

A jury is a panel of citizens, selected at random
from a list compiled from the electoral roll, whose
job it is to determine the guilt or innocence of the
accused based on the evidence presented to them
at trial. Their decision is called a verdict. It is a task
that brings with it enormous responsibility. In most
cases, a criminal trial involves a jury of 12 people.

Challenging jurors

In a criminal trial, both the prosecution and the
defence have the right to challenge either the
selection of the entire panel of jurors, or individual
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jurors. Both sides can also exercise a certain number
of peremptory challenges of prospective jurors.
This iswhen they disqualify individual jurors without
having to give a reason. However, challenging the
selection of a juror can be difficult: neither side
knows anything about them in advance apart from
their names, and peremptory challenges are usually
based on nothing more than name or appearance (for
example, age, gender, race, clothing or physique).

Challenges for cause are challenges based on
the person not being qualified to serve on a jury —
through being ineligible or disqualified, or because
of being suspected of bias. For instance, one of the
jurors may be acquainted with the defendant or have
been a victim of a similar crime and therefore may
be thought to be biased.

challenge for cause
when the legal team
rejects a juror because
they believe that for some
reason the juror will be
prejudiced

peremptory challenge
when the legal team
rejects a juror without
needing to provide a
specific reason

Eligibility for jury duty

Australian citizens aged 18 years or over become
eligible to siton a jury once they are on the electoral
roll (enrolled to vote). It is very difficult to gain an
exemption from jury duty and some people view
jury duty as an inconvenience and a burden,
especially when they are selected to sit on a long
trial. Jurors are paid for their attendance on the jury
and employers are required to give leave to their
employees for jury duty. It is an important part of
our justice system for an accused person to be tried
by a group of their peers. Some people can ask to
be exempted — those who are aged over 65 years,
are pregnant or care for children full-time. There
are also some groups of people who are ineligible
to sit on a jury. They include people who do not
speak English; emergency services workers (police,
fire and ambulance), disabled people, convicted
criminals and members of the legal profession. If you
fail to attend jury duty when requested you can face
a $1100 fine from the Justice Office of the Sheriff. If
a jury is empanelled and you are not selected you
may be requested to attend another selection over
the course of the next one to three months.

© Milgate et al. 2016

Jury role

Before a court case begins, jurors are sworn in.
During the trial, the role of a juror is to listen to the
evidence presented to the court, apply the law as
directed by the judge and come to a verdict as to the
accused'’s guilt or innocence.

Jurors are permitted to make notes in order to
refresh their memory of what has happened in court.
They are not permitted to talk to anyone except
for their fellow jurors, when they are all together,
about the case. They may also ask for clarification
on matters from the judge. Throughout the case,
they have to be alert and focused on what is
being presented to them in the courtroom. Their
role is to be unbiased and impartial, and to make
a judgement based solely on the evidence they are
presented with. Each jury elects a foreperson to
speak on their behalf.

The jury must remain fairand open-minded when
reaching their decision. The jury should not be
influenced by the media or their own personal beliefs
while deliberating a verdict. When deciding on the
verdict, the jury does not have any set time limits.
Jurors are encouraged to take their time and discuss
the court proceedings as much as they need to.

Verdict

Ajury hastoreach averdict of guilty or not guilty and
present that verdict to the court. The accused will
then be acquitted if found not guilty. If the accused
is found guilty, the judge will then pass sentence.

Sometimes it is easy for the jury to arrive at a
decision, but in other matters they can deliberate for
days and still not reach averdict. A jury thatis unable
to reach a verdict is called a ‘hung jury’. In these
situations the case is dismissed and a retrial will be
ordered. This means that the whole case will begin
all over again. A hung jury puts significant strain
on all parties to a case and places a subsequent
burden onthe time and cost for the accused and the
prosecution. If the accused is in remand during the
trial, it may result in an extended period of custody
for an offence they may ultimately be acquitted of.
Also, a prolonged or repeated trial can cause great
anguish to victims and witnesses.
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Figure 3.13 Australian citizens become eligible to sit on a jury once they are on the electoral roll.
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Jurors’ understanding in criminal trials

A lot of research has been conducted internationally to determine whether jurors in a trial understand
the instructions given to them by judges. Much of that research has found that jurors do not understand
instructions given tothem by judges, and have particular difficulty with concepts such as ‘reasonable
doubt’, ‘intent’ and ‘the presumption of innocence’.

In 2008, the NSW Bureau of Crime Statistics and Research conducted a study entitled Juror
Understanding of Judicial Instructions in Criminal Trials. The study surveyed over 1200 jurors on their
understanding of the criminal trial process. In particular, the study focused on jurors’ understanding of
the phrase ‘beyond reasonable doubt’; 55.4% of the jurors believed that it meant ‘sure that the person
is guilty’, 22.9% believed it meant ‘almost sure’, 11.6% ‘very likely" and 10.1% ‘pretty likely’.

Almost all the jurors believed they could understand all or most of the judge’s instructions to them
onthelaw (94.9%). Almost half (47.2%) stated that they ‘understood completely’. However, some groups
were less likely than others to feel that they understood judicial instructions. If a juror’'s first language
was not English, they were almost twice as likely to say they understood only ‘a little’ or nothing of the
judge’s instructions on the law.

Younger jurors, those who aged 18-35 years, were 1.3times more likely than the restto say the judge’s
summing-up of the case to the jury did not help the jury at all or only a little bit in reaching a verdict.

The Director of the Bureau, Dr Don Weatherburn, said that in general the results suggest that the
jury system is effective: ‘It is occasionally suggested that jurors do not understand what is going on in
criminal trials. This study indicates that the overwhelming majority of jurors have little or no problem
understanding judicial instructions on the law or the judge's summing-up of evidence at the end of
the trial.’

In 2008, the rate of offenders found guilty at jury trials in New South Wales was 84.7%. In 2014, this
has further increased to over 85% of offenders.

.
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Figure 3.14 In this old image you can see that all of the jurors are men. These days this would be a rare
occurrence as jurors are selected at random.

In 2006, the NSW Parliament amended the
Jury Act 1977 (NSW) with the Jury Amendment
(Verdicts) Act 2006 (NSW) to allow majority verdicts
of 11:1 or 10:2 in cases where reasonable time for
deliberation has passed and the court is satisfied
that a unanimous verdict will not be reached. The
Act does not apply to Commonwealth offences, as
unanimous verdicts for those offences are protected
under s 80 of the Australian Constitution.

The system of unanimous verdicts in criminal
trials was inherited from British Law. Unanimous
verdicts mean every single one of the jurors must
agree. This was changed in the United Kingdom

© Milgate et al. 2016

in 1967, with many Australian states following
its lead. Arguments for the change to majority
verdicts include that a majority verdict removes
the power of rogue or unreasonable jurors who are
unrepresentative of the community, and it avoids
the time delays, cost, and stress on the victim of a
retrial. Arguments against majority verdicts include
that a majority verdict removes the possibility of a
‘reasonable doubt’ decision if only one juror is
disagreeing, that disagreements are rare, and that
the possibility of a majority verdict may change jury
deliberations from the beginning of the case.
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Chapter summary

« Different offences will be heard in different
courts in the court hierarchy.

* The Local Court deals with summary offences
and less serious offences.

* The Coroner’s Court decides whether a
person’s death is suspicious and a case can be
built to prosecute a suspect.

*  The Children's Court deals with crimes
committed by people under the age of 18 years.

* The District Court hears serious criminal
matters and appeals from lower courts.

* The Supreme Court hears the most serious
cases, such as murder and gang rape.

Questions

Multiple-choice questions
1 The Coroner's Court is which of the following?
A A court that deals with the cause and
manner of a person’s death
B A court where most criminal cases are heard
C A court where the general public are
prohibited from viewing proceedings
D The highest court in Australia

2 Which of the following best describes the
defence of duress?

A The accused claims that the victim
consented to the crime carried out against
them.

B The accused tries to prove that they
committed a crime against their own free
will.

C Thecrime was done in the act of self-
defence.

D Thevictim’'s actions caused the accused to
lose control.

3 A public prosecutor is a:
A judge
B magistrate
C lawyer
D police officer

The High Court is the highest court in Australia.
The DPP prosecutes cases on behalf of the
New South Wales Government.

Public defenders represent the accused.

Legal aid can be available to people who are
unable to pay for legal representation.
Evidence can take several forms: real,
documentary and witness testimony.

An accused may raise a partial or a complete
defence to a criminal charge.

Juries must in most circumstances reach a
unanimous verdict; this may be reduced to 11:1
or 10:2 in certain circumstances.

When a defendant pleads guilty to a lesser
charge in exchange for another charge being
withdrawn it is referred to as:

A plea bargaining

B charge negotiation

C double jeopardy

D committal hearing

The standard of proof in a criminal case is best
described as:

A beyond reasonable doubt

B balance of all probabilities

C diminished responsibility

D innocent until proven guilty

Chapter summary questions

1

Describe the court hierarchy and jurisdiction
of the lower courts, intermediate courts and
superior courts.

Outline the similarities and differences in the
roles of a magistrate and a judge.

Compare the roles of public prosecutors and
public defenders.

Discuss the limitations in procedural fairness if
an accused chose to self-represent in court.
Evaluate the role of a jury in the criminal justice
system.

~N
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Chapter 4
Sentencing and punishment

Chapter objectives

In this chapter, students will:

» identify the purpose of sentencing

» describe the many different types of sentences available

« discussthe role of the victim in the sentencing process

» explain the subjective and objective elements in applying a sentence

describe the alternatives to traditional forms of sentencing

communicate the effectiveness of a sentence as a means of deterrence.

Key terms/vocabulary

aggravating factor

appeal against conviction
appellant

bond

caution

circle sentencing
community service order
continued detention
correctional centre

criminal infringement notice
deterrent

diversionary program

fine

forfeit

general deterrence
gratuitous violence
guideline judgement

home detention
incapacitation

Intensive Correction Order (ICO)

judicial discretion
mandatory sentencing
maximum penalty
mitigating factor
non-parole period
parole

penalty unit
preventive detention
probation

proceeds of crime
recidivism
rehabilitation

remorse

restorative justice
retribution

sentence appeal
sentencing hearing
specific deterrence
suspended sentence
victim impact statement




Relevant law

IMPORTANT LEGISLATION
Crimes Act 1900 (NSW) Child Protection (Offenders Registration) Act 2000

Crimes Act 1914 (Cth) (NSW)

Migration Act 1958 (Cth) Crimes (Appeal and Review) Act 2007 (NSW)

Criminal Assets Recovery Act 1990 (NSW) Terrorism (Police Powers) Act 2002 (NSW)

Young Offenders Act 1997 (NSW) Crimes (High Risk Offenders) Act 2006 (NSW)

Crimes (Administration of Sentences) Act 1999 Crimes (Sentencing Legislation) Amendment
(NSW) (Intensive Correction Orders) Act 2010 (NSW)

Crimes (Sentencing Procedure) Act 1999 (NSW) Victims Rights and Support Act 2013 (NSW)

SIGNIFICANT CASES

Kable v DPP (1996) 189 CLR 51 McCartney v R [2009]) NSWCCA 244
RvAEM (Snr); Rv KEM; R v MM [2002] NSWCCA 58 R v Tuala[2015] NSWCCA 8

R v Thomas [2007] NSWCCA 269

Legal oddity

A woman in Ohio had been getting her daughters to help her shoplift. After being caught on video serveillance
stealing items from a Wal Mart store, the woman was found guilty of petty theft and child endangerment.
Due to the involvement of her children, the case was taken very seriously. In addition to a $600 fine, 10 days'
imprisonment plus two years' community control, she was also required to write a letter to her children

explaining why their actions were wrong.
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4.1 Sentencing and punishment

Once a crime has been committed, the police
investigate it and lay a charge or charges, and then
the relevant authority prosecutes the case. If the
person accused of the crime pleads not guilty, the
case will be tried in court by a magistrate or a judge
orajudgeand jury. Ifthe accused isfound not guilty,
they will be acquitted and set free.

Where an accused pleads guilty, or if the jury
reaches a guilty verdict at the trial, the accused will
be sentenced. It is the responsibility of a judicial
officer — the magistrate or judge — to set the most
appropriate sentence. The jury is not involved in
sentencing an offender.

Sentencing occurs in a sentencing hearing.
This may take place at the same time a verdict is
reached or a guilty plea is given, but it often will
happen on a different day from the trial or summary
hearing. The sentencing hearing is where the
magistrate or judge hears and considers arguments
and evidence about the relevant law and what the
most appropriate sentence ought to be in the matter
at hand. The magistrate or judge will then determine
and announce the sentence.

sentencing hearing

a hearing following a finding of guilt in which a
magistrate or judge will determine the sentence to be
given to the accused

The sentence is the sanction imposed by the
state in relation to the offender’'s criminal conduct.

Figure 4.1 Hearings take place in a court room.
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As such, the sentencing of an offender is one of the
most crucial stepsin the criminal process. It involves
a judgement about the severity of the offence, the
mens rea of the accused and the need for the crime
to be punished. In high-profile cases, sentencing
can attract significant publicity or become heavily
politicised. For example, the 2014 murder trial of
Gerard Baden-Clay saw news broadcasting teams
reporting from the court as well as a full public
gallery every day of the trial. However, regardless of
the publicity, all sentences require careful balancing
of the interests of all parties concerned. This
includes the victims, the community, the state and
the accused. This can be the most difficult role the
judge has to perform. It is usually the discontent of
the victim or the family of the victim that is conveyed
through the media.

4.2 Statutory and judicial
guidelines

When imposing a sentence, magistrates and
judges do not simply pluck a punishment from the
air. Sentencing is an established area of criminal
law: there are numerous laws, rules, guidelines and
cases on how sentences are to be determined.

The Crimes (Sentencing Procedure) Act 1999
(NSW) is the primary source of sentencing law in
New South Wales. It sets out the purposes for which
a sentence may be imposed, the types of penalties
that can be imposed and when they can be used,
as well as a number of factors and guidelines for
sentencing generally. In addition to that Act, limits
and guidelines on sentencing are found in many
other statutes.

The maximum penalty that an offender
can receive for an offence is usually decided by
parliament and listed in legislation. This can be
found in the same section as the offence it relates
to. No judicial officer can pass a sentence higher
than the maximum penalty. Maximum penalties
differ according to the seriousness of the offence.
For example, s 19A of the Crimes Act 1900 (NSW)
describes the maximum penalty for murder as life
imprisonment, and s 611 sets the maximum penalty
for sexual assaultat 14 years' imprisonment. A variety
of lesser penalties is available for a judicial officer to
use at their discretion, so maximum penalties are
only imposed in the most extreme cases.
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The Crimes (Sentencing Procedure) Act states
clearly that a court may not impose a prison
sentence unlessitis satisfied that no other penalty is
appropriate. Ultimately, it is up to the magistrate or
judge to determine the most appropriate sentence —
thisis known as judicial discretion. Judicial officers
determine the best sentence on a case-by-case
basis. They take into account numerous aspects of
the offence, especially any aggravating or mitigating

CHAPTER 4 SENTENCING AND PUNISHMENT

recent years, New South Wales and other states
have introduced mandatory sentencing laws for a
range of offences. Specifically, New South Wales
Premier Barry O'Farrell in 2014 introduced the eight-
year minimum sentence for convicted one-punch
offenders. The New South Wales Government has
also made further calls for mandatory sentence laws
for child sex offenders.

circumstances.

maximum penalty

set by parliament, this is
the maximum sentence
available to a court to
impose for an offence; the
maximum penalty is rarely

judicial discretion

the power of a judge or
magistrate to make a
decision within a range of
possibilities based on the
particular circumstances

mandatory sentencing
removal of judicial
discretion by legislation,
by setting a minimum or
mandatory sentence for a
particular offence or type
of offender

deterrent

something that
discourages or is intended
to discourage someone
from doing something

handed down of a case

Judicial officers can be guided by precedents in
cases with similar facts. Case law will often be cited
by the prosecution or defendant in a sentencing
hearing —other judgements will often be persuasive,
and sentencing principles that have been handed
down by a higher court may need to be followed. The
Crimes (Sentencing Procedure) Act also allows for
the New South Wales Attorney-General to apply to
the court for guideline judgements on sentencing
for particular offences — such judgements will be
issued by ajudge after hearing arguments from both
the Director of Public Prosecutions and the Senior
Public Defender. They will be used in determining
future sentences.

guideline judgement

a judgement issued by the court, on the application
of the Attorney-General, that will set out sentencing
guidelines for a particular offence

In some controversial instances, parliaments
have replaced judicial discretion for certain offences
with what is known as mandatory sentencing.
Mandatory sentencing is an automatic sentence set
by parliament that must be imposed by the judicial
officer for particular offences or repeat offences.
Mandatory sentencing laws were introduced in
the Northern Territory and Western Australia in
the 1990s. They aimed to be a harsh deterrent for
repeat offenders and to remove serial offenders from
the streets. The ‘three strikes and you're out’ policy
involved offenders being mandatorily imprisoned
if convicted three times for certain offences. In
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Recently the New South Wales Government
has come under much criticism for attempting to
introduce mandatory sentences for anyone who
murders a police officer who is on the job. Legal
groups argue that this is unnecessary, as this crime
already carries a maximum non-parole period of 25
years, and it also implies a flaw in the rule of law.

Opponents claim that such laws are unduly harsh
as they remove the ability of a magistrate or judge
to consider the individual circumstances of the
accused and the offence they have committed. It
has also been highlighted that particular ethnic,
socioeconomic and minority groups may suffer more
than others through mandatory sentencing laws and
there is little evidence that they work as a deterrent.

Figure 4.2 In 2014, New South Wales introduced an
eight-year minimum sentence for convicted one-

punch offenders.
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The Northern Territory has now abolished its
mandatory sentencing laws, after they were
found to cause a huge and unmanageable rise in
imprisonments, with little deterrent effect and with
Indigenous offenders over-represented.

1 Outline the purposes of sentencing and
the role a magistrate or judge has in this
process.

2 Explain the term ‘judicial guidelines’ and
their purpose in sentencing.

3 Compare and contrast the positive
and negative aspects of mandatory
sentencing. Find a case involving
mandatory sentencing in New South
Wales.

4.3 The purposes of
punishment

Sentencing is traditionally the means through which
the state and the community punish an offender
for the crime they have committed. However, the
notion of ‘punishment’ is misleading and needs
to be separated from sentencing — punishment
is just one of many purposes behind imposing a
sentence on an offender. A judicial officer will have
to consider the purpose behind the sentence that is
being considered and ask him- or herself why this
particular sentenceisrequired in the circumstances.

The Crimes (Sentencing Procedure) Act 1999
(NSW) lays down the allowable purposes of
sentencing.

Crimes (Sentencing Procedure) Act 1999
(NSW)
Section 34

'The purposes for which a court may impose a
sentence on an offender are as follows:

(a) to ensure that the offender is adequately
punished for the offence,

© Milgate et al. 2016

(b) to prevent crime by deterring the
offender and other persons from committing
similar offences,

(c) to protect the community from the
offender,

(d) to promote the rehabilitation of the
offender,

(e) to make the offender accountable for his or
her actions,

(f) to denounce the conduct of the offender,
(g) to recognise the harm done to the victim
of the crime and the community.

All these purposes are important when
considering a sentence. Some will be more important
than others depending on the circumstances of the
offence. These purposes are considered in more
detail below.

Deterrence
A deterrent is something that discourages or
is intended to discourage someone from doing
something. In the context of sentencing, deterrence
relates to passing a higher sentence in the hope
that fear of punishment might help prevent future
offences. There are two types of deterrence:

+ specific deterrence — punishment against an
individual offender aiming to deter them from
committing crime in the future by showing that
‘crime does not pay’

* general deterrence — punishment attempting
to make an example of an offender in order to
send a message to the rest of the community
that the law is serious about punishing people
for this offence.

specific deterrence
punishment against

an individual offender
aiming to deter them from
committing crime in the
future

general deterrence
punishment attempting

to make an example of an
offender in order to send a
message to the rest of the
community

Section 3A(b) of the Crimes (Sentencing
Procedure) Act 1999 (NSW) mentions both types
of deterrence — ‘deterring the offender and other
persons’ —as possible purposes of sentencing. While
deterrence isarelatively simple concept that people
can easily relate to, there is very little evidence to
suggest that individual criminal sentences are an
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Figure 4.3 Studies have shown that a sentence
of imprisonment does not reduce the chance of
reoffending.

effective deterrent. Studies are either inconclusive
or suggest that they are not effective.

In New Zealand from 1924 to 1962, the general
deterrence of the death penalty for murder was
in a state of flux. During this time it was in force,
abolished, reinstated and abolished again, with much
publicity and discussion. Yet during this entire period
there was no significant change in the murder rate.

Similarly with specific deterrence, there is
little evidence that the higher penalty will reduce
the chance of reoffending. Studies have shown
that a sentence of imprisonment does not reduce
the chance of reoffending. It has also been shown
that there is not a lower reconviction rate among
those who were given the lesser sentence of a fine
compared with those who were sentenced to a term
of imprisonment.

Thisisasignificant issue for achieving justice in
criminal law — punishing one person more severely
than others may be an injustice if it fails to achieve
its only purpose. If there is no verifiable deterrence
benefit in passing the higher sentence, that
sentence would be simply excessive. Of course, if
other purposes (such as incapacitation) are relevant,
then imprisonment may be appropriate.

In 1988, the Australian Law Reform Commission
recommended that deterrence not be included as
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a sentencing objective, and that sentences should
be set in relation to the seriousness of the offence
committed. As a consequence, deterrence was not
included as a purpose in the federal Crimes Act 1914
(Cth), but it remains in New South Wales law. The
former Director of Public Prosecutions, Nicholas
Cowdery AM QC, objected strongly to the concept of
deterrence in both Australian and New South Wales
sentencing procedures. He believes that it is only
through education and social programs that we can
really deter people from committing crimes. You'll
probably find that your teacher feels the same way.
As a general rule, well-educated, healthy people
with a comfortable standard of living are not the
ones filling up our jails. Mr Cowdery has suggested
that programs such as circle sentencing, MERIT
and drug courts are far more appropriate ways of
deterring people from reoffending.

Retribution

Retribution is an important factor in sentencing. It
refers to punishment considered to be morally right
or deserved because of the nature of the crime. It has
a range of purposes, but assumes that some good
comes from inflicting hardship on the offender for
their crime. Retribution is related to the concept
of revenge or ‘getting even’, but differs in that it is
society seeking retribution on behalf of victims in
an impartial manner through the courts. It aims to
ensure that the punishment is proportionate to the
crime but not violent or physically harmful to the
offender.

retribution
punishment considered to be morally right or deserved
because of the nature of the crime

Retribution is the main justification for inflicting
punishment on an offender and is related to a
number of points under the s 3A purposes listed
above, including:

* ensuring that the offender is adequately
punished for the offence, and according to the
severity of the offence

* making the offender accountable for their
actions and denouncing their conduct

e recognising the harm to the victim and the
community.

Centuries ago, punishment served as a form of
revenge and was often carried out by the victim of
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a crime or by the wider community, with terrible
consequences (for example, public hangings and
assaults). Victims today are no longer permitted
by law to take personal revenge — instead, they are
required to seek retribution through the legal system.

When someone is being sentenced for their
crime, a judge will take into account the effect the
crime had on the victim and their family and make
an assessment of whether the punishment fits the
crime. If the offence was particularly appalling or
had particularly serious consequences, this will
be taken into account. An example of this was
discussed in Chapter 1in the case of R v AEM (Snr);
Rv KEM; R v MM [2002] NSWCCA 58, where three
teenagers were sentenced to particularly long terms
of imprisonment due to the horrific nature of their
offence (aggravated sexual assault in company) and
the long-lasting effect it would have on the victims.

Retributionisamongthe many factors considered
in sentencing determinations.

Rehabilitation

Rehabilitation is one of the most important
purposes of punishment and will be considered in
most cases. Like deterrence, rehabilitation aims to
discourage future offences by the offender, but does
so by attempting to alter the views of the offender.
It encourages offenders to eliminate the factors that
contributed tothe conduct, fostering renunciation of
the crime by the offender. This purpose is focused
personally on the accused. The main aim is to
prevent recidivism by helping criminals choose
not to return to the same patterns of behaviour or
lifestyle that led them to offend in the first place.

recidivism
habitual or repeated acts
of criminal behaviour

rehabilitation
an objective of sentencing
designed to reform the

offender so that they do after having undergone
not commit offences inthe  treatment or punishment to
future deter such behaviour

Several of the purposes listed in s 3A — making
the offender accountable, denouncing their conduct
and promoting rehabilitation — are relevant to this
concept. Rehabilitation may include a number of
sentencing options and programs, such as drug
counselling, drug rehabilitation programs, alcohol
programs and anger management courses. Others
may aim to give the offender the skills needed to
function in society through educational courses.
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Figure 4.4 Sentencing may include imposed
attendance at counselling sessions to facilitate
rehabilitation.

Participation in such programs may be specifically
imposed or incorporated into other sentencing
options.

Rehabilitation will rarely be the prime
consideration for very serious offences, where other
factors will usually outweigh the consideration of
reform. However, there is some evidence that
rehabilitation programs have some success with
offenders, particularly for less serious offences or
offences involving drug or alcohol abuse. It can
be said that rehabilitation and reform through
criminal sentencing will work at some level for some
offenders. There is no firm evidence that it cannot
also work for the majority.

Incapacitation

Incapacitation relates primarily to the third
purpose under the Crimes (Sentencing Procedure)
Act 71999 (NSW): ‘to protect the community from the
offender’. It involves making the offender incapable
of committing further offences. Different penalties
can achieve incapacitation — for example, home
detention, community work or licence cancellation —
but the harshest form, imprisonment, is also the
most effective. While these cannot prevent further
offences, their purpose is to restrict freedom as
much as necessary to reduce the likelihood of the
offender committing another similar offence.

incapacitation
making an offender incapable of committing further
offences by restricting their freedom
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One of the dangers of incapacitation is the
difficulty in determining which offenders are likely
to reoffend and which are not. Incapacitation is a
severe penalty, so the likelihood of the individual
person reoffending should be considered in each
case to ensure that the sentence is not excessive.
There will, of course, be certain offenders for whom
incapacitation is more clearly justified in the interests
of protecting the community —we would probably all
agree that serial killers require imprisonment, for
instance, and that serial drink-drivers should have
their licences cancelled.

1 Outline the main purposes of sentencing
in New South Wales.

2 Explain the role of retribution in the legal
system.

3 Discuss the purpose of rehabilitation and
its role in the criminal justice system.

4 Describe any circumstances in which the
need for incapacitation might justify a

higher sentence.

\_ J

4.4 Factors affecting a
sentencing decision

In addition to statute (legislation), case law and
the purpose considerations discussed above,
a magistrate or judge must take into account
individual factors — the facts of the offence, the
circumstances and seriousness of the offence, and

certain subjective factors about the offender. Part 3

of the Crimes (Sentencing Procedure) Act 1999 (NSW)

sets out numerous factors for judicial officers to
consider. These include:

* aggravating factors, which are circumstances
that make the offence more serious and can
lead to an increased sentence

* mitigating factors, which are circumstances
that make the offence less severe and can lead
to areduced sentence

» any other objective or subjective factor that
affects the relative seriousness of the offence
(objective factors refer to the circumstances
of the crime, and subjective factors refer to
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the circumstances and state of mind of the
offender)

* whether or not the accused pleaded guilty

* whether or not the offender assisted law
enforcement authorities

« avictim impact statement from victim(s) of
the offence (discussed later in this section).

aggravating factor

a circumstance that makes
the offence more serious;
it can lead to an increased
sentence

mitigating factor

a circumstance that makes
the offence less severe;

it can lead to a reduced
sentence

victim impact statement

a statement written by the victim or victim's family about
the impact the crime has had on them, heard at the time
of sentencing

Section 21A of the Crimes (Sentencing Procedure)
Act lists the aggravating and mitigating factors that
are to be taken into account. These are extremely
important in determining a sentence.

Aggravating and mitigating factors need to
be carefully balanced against each other and will
usually involve arguments from both the prosecution
and defence. Not all aggravating and mitigating
factors automatically mean an increased or reduced
sentence. Their importance will depend on the
circumstances of each case. For younger offenders,
for example, personal circumstances might be
important in terms of the possibility of rehabilitation,
but if the offence is particularly severe or extreme,
that might outweigh those considerations.

Aggravating factors

Aggravating factors are factors that somehow

make the offence more serious or severe. They

are likely to result in an increased sentence being
imposed. Aggravating factors can relate to the way
the offence was committed, the characteristics of
the victim(s) or the characteristics of the offender.

They usually make the crime less excusable or

more appalling in some way. For example, violence,

particularly gratuitous violence, is likely to increase
the sentence.

Some aggravating factors include:

« offence —if the offence involved any violence,
cruelty or weapons, or any threat of them; if it
caused any injury, harm or damage; if it was
motivated by any hatred or prejudice; or if it
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Figure 4.5 If the victim was vulnerable, this is likely to
affect the sentencing decision.

was committed in company or involved some
type of organised crime

e victim —if the victim was vulnerable (for
example, old, young or disabled) or targeted for
their occupation (for example, police officer,
judicial officer, teacher or health worker); or if
there were multiple victims

» offender —if the offender abused a position of
trust or authority when committing the offence
(for example, a doctor to a patient or a teacher
to a student); or if the offender is a reoffender
and/or has any prior convictions.

gratuitous violence
excessive violence carried out without reason, cause or
excuse

Mitigating factors

Mitigating factors are the opposite of aggravating
factors, and involve circumstances that may work
in the defendant’s favour by explaining the cause
of their conduct (for example, showing that they
honestly regret their actions or that they usually
have a good character and the offence was just a
one-off occurrence). Mitigating factors are usually
subjective factors about the mind of the accused or
their behaviour, and can include evidence that:

© Milgate et al. 2016

« the offender is of good character (such
as character references from teachers or
employers) and/or does not have any prior
convictions

« the offender is youthful or inexperienced and
was easily led

« the offender pleaded guilty or assisted police

* the offender has shown honest remorse (such
as by compensating or apologising to the
victim) or has good prospects of rehabilitation
and is considered unlikely to reoffend

« the offender was somehow provoked or was
acting under duress.

remorse
deep regret or sorrow for one's wrongdoing

Visitthe New South Wales legislation website
at http://cambridge.edu.au/redirect/?id=6239.

Browse the current Acts in force and find
the Crimes (Sentencing Procedure) Act 1999
(NSW). Look at s 21A of the Act and complete
the following tasks.

1 Listthree aggravating factors that relate
to the victim of the offence.

2 Outline three aggravating factors that
relate to the circumstances of the
offence.

3 Explain three mitigating factors that
relate to the circumstances of, or reasons
behind, the offence.

4 Examine three mitigating factors that
relate to the offender’s conduct after the

offence was committed.

\_ J

4.5 The role of the victim in
sentencing

Many crimes involve a victim who suffers some kind
of harm as a result of the offender’s action. This can
include a person who is directly harmed, such as in
a case of assault, or indirectly affected, such as the
family of a person who has been killed.

Victims can be involved in the criminal trial
process in a number of ways, from reporting a crime

Cambridge University Press



CHAPTER 4 SENTENCING AND PUNISHMENT

mom 4 )
McCartney v R[2009] NSWCCA 244

The offender, a 22-year-old male, had met the victim at a hotel and later at a restaurant. He then invited
the victim home for drinks. The victim had repeatedly told the offender that she would not have sex with

him. Both were intoxicated, and when the victim lay down to sleep, the offender sexually assaulted her.

The offender was found guilty and sentenced to two years and six months' imprisonment. He
appealed against the sentence on the grounds that it was too severe and did not properly balance all
the sentencing factors.

In sentencing the offender, the judge referred to general deterrence as a purpose of the sentence,
stating that itis an important responsibility of the court to send a message to the community generally
that sexual assaultis not acceptable. The offender appealed on the ground that too much weight was
given to the purpose of deterrence. However, the judge stated that deterrence was only a very strong
consideration and not applied over and above all other purposes.

Aggravating factors included the nature and seriousness of the offence and, particularly, the impact
on the victim. The judge considered a victim impact statement and put weight on the fact that ‘her
life and studies have been totally disrupted by this event and she has suffered considerable distress’.

Mitigating factors included the fact that the offender was relatively young, had no criminal history
and was considered unlikely to reoffend. He was in steady employment as a carpenter in a supervisory
position, and strong character references from his friends and employer were given. However, the
judge noted that even people of the best character sometimes ‘make mistakes and commit offences’.
The judge noted that he had already reduced the sentence significantly (by 16.6%) due to the offender
having pleaded guilty.

The offender also argued that intoxication had affected his judgement and contributed to the
offence. The judge considered this, but stated firmly that intoxication was not a mitigating factor and
did not excuse the behaviour. In particular, it was pointed out that the offender had managed to drive
his utility back to the house.

The offender presented evidence that he had consulted an alcohol counsellor after the offence.
The judge noted, in sentencing, that this was relevant and that the offender should be given further
help in this area to assist his rehabilitation.

The offender’s appeal was dismissed by the Court of Criminal Appeal, which stated that the
judge had not erred in consideration of the sentencing factors. The panel of three judges stated that
the sentence already fell within lowest range of available sentences for the offence, which carries a

.

maximum of 14 years, and determined that the sentence should not be altered.

and assisting police through to testifying at trial as a
witness and submitting a victim impact statement.
The victim's role can sometimes be very difficult; in
cases of sexual assault, for example, confronting or
distressing questioning will often be required.

In New South Wales, victims of crime are
recognised and guaranteed certain rights under
the Victims Rights and Support Act 2013 (NSW). The
Act contains a Charter of Victims' Rights, which
requires, among a number of things, respect for a
victim's dignity, victims' compensation, protection
from the accused, protection of identity and certain
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rights to information and assistance during the
criminal process. The charter also introduces
victim impact statements to the sentencing process.
These are further outlined inthe Crimes (Sentencing
Procedure) Act 1999 (NSW).

Avictimimpact statementisavoluntary statement
written by the victim about the impact that the crime
has had on them. It is defined in s 26 of the Crimes
(Sentencing Procedure) Act 1999 (NSW). It allows the
victim an opportunity to participate in the process
by letting the court know how the crime has affected
them. The statements are only permitted for serious
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Figure 4.6 A victim impact statement is a voluntary
statement written by the victim about the impact that
the crime has had on them.

offences involving violence (actual or threatened)
or the death of or any physical harm to a person,
and only if the court considers it appropriate. The
statutory scheme applies in the supreme and district
courts. They are presented after the offenderisfound
guilty but before sentence is passed. The statements
can influence the sentence. Two cases where the
use of victim impact statements at sentence have
been discussed are R v Tuala [2016] NSWCCA 8 and
R v Thomas [2007] NSWCCA 269.

Victim impact statements relate to the personal
harm to the victim, and can include physical and
psychological harm. The statement can alsoinclude
reports, such as medical reports, or diagrams or
pictures (in the case of child victims). If the statement
is given by the family, it will relate to the impact the
act has had on them.

Victim impact statements can be controversial,
because they can be very subjective yet have a
significant effect on sentencing. Supporters argue
thatthey provide an important opportunity for victims
to express themselves in the criminal process.
Also, if the offender is able to submit personal
circumstances in mitigation of their sentence, then
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the victim’s personal circumstances should also be
able to be considered.

Statements by family members in cases of death
are particularly controversial. Some commentators
suggest that they are a danger, as they could lead
to a court handing down different punishments
according to whether the victim was more or less
loved by their family. Also, family statements might
remove impartiality from the judge's process,
opponents say. However, victim impact statements
can at least allow family membersto publicly express
their grief and anger. Importantly, they can be a
confronting experience for the offender and so form
a valuable part of the sentencing process.

4.6 Appeals

A person convicted of an offence and sentenced will
have the right to appeal their case —that is, apply to
a higher court for review of one or more decisions
made in the lower court. The Crown also has the
righttoappeal a case where, for example, it believes
the sentence is too lenient. The party appealing is
known as the appellant or applicant. There are two
types of appeals in criminal cases:

* appeal against conviction

* sentence appeal.

appellant

in an appeal case, the
party who is making the
appeal

appeal against
conviction

an appeal where the
appellant (the defendant)
argues that they did not
commit the offence of
which they were found
guilty

sentence appeal
an appeal against the severity or leniency of a sentence

In appeals against conviction, the appellant
argues that they did not commit the offence of which
they were found guilty. It is difficult for this type
of appeal to succeed and it will usually involve an
argument that there was some error in the handling
and prosecution of their case — in the evidence
admitted or in the instructions of the judge to the
jury, for example. If successful, the appellant may
be acquitted or a retrial may be ordered.

Sentence appeals, onthe other hand, are appeals
by the offender against the severity of their sentence,
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Figure 4.7 The High Court of Australia

or by the prosecutor against the leniency of the
sentence. Sentence appeals might be made alone
or in conjunction with an appeal against conviction.
Thejudge's options for these appeals are to set aside
asentence, vary a sentence or dismiss the appeal. A
sentence might be increased or reduced —this is a
risk that the appellant must consider carefully before
making the appeal.

The type of appeal allowed will depend on the
court the offender was tried in, and there are also
various time limits and process requirements for
when a person can appeal. Any person convicted or
sentenced in a Local Court will have a right of appeal
to the District Court under the Crimes (Appeal and
Review) Act 2007 (NSW). A person may also appeal
directly tothe Supreme Court if it is on a question of
law, but otherwise only by seeking permission from
the Supreme Court. The District Court will usually
conduct a rehearing of all the evidence, usually by
reading the documents from the initial hearing.

A person sentenced in the District or Supreme
Court can seek permission to appeal to the Court
of Criminal Appeal. The Crown might also appeal
againsttheleniency of asentence. Anappeal against
conviction or a sentence appeal to the Court of
Criminal Appeal will only succeed if the person can
show that there was a legal error. This can include
imposing asentencethat wastoo severeortoolenient.
Forexample,in RvAEM (Snr); Rv KEM; R v MM [2002]
NSWCCA 58, the Crown appealed to the Court of
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Criminal Appeal against the leniency of a sentence
given in a very serious case of aggravated sexual
assault in company. On appeal, the court decided
to more than double the original sentences that had
been given to the offenders, from five and six years’
imprisonment to 13 and 14 years’ imprisonment.

The final court of appeal in the New South
Wales criminal justice system is the High Court of
Australia. An appellant will need to seek permission
from the High Court to appeal. This leave will only
be granted in rare circumstances.

One high-profile criminal appeal in New South
Wales was the case of Bilal Skaf. The original
offence was committed in 2000 and various
appeals were heard until 2008. Leave to appeal
was even sought from the High Court. Search
the internet for details of the case and answer
the questions below. Sources might include
media articles and transcripts of the most
recent cases, which can be found at http://
cambridge.edu.au/redirect/?id=6240.

1 Create a case study outlining a profile
of Bilal Skaf and the types of crimes he
committed.

2 Describe the court where the case was
originally heard and the sentence Bilal
received.

3 OQutline the process of the appeals in
this matter. When were the sentences
appealed and to where?

4 In detail outline one of the appeals and
the reasoning behind the appeal. What

was the outcome of the appeal?

. _J

1 Qutline and discuss the different roles a
victim can play in a criminal trial.

2 List the pieces of New South Wales
legislation that specifically relate to the

victims of a crime.
3 Outline the steps of the appeal process
for both the accused and the victim.

\_ J
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4.7 Types of penalties

There are many different penalties that a court can
apply in its sentencing of an offender. The Crimes
(Sentencing Procedure) Act 1999 (NSW) lists the
various penalties that can be imposed, from no
conviction recorded, cautions and fines, through
to imprisonment and even deportation. The type of
penalty imposed will depend on how the magistrate
or judge ultimately weighs all the factors discussed
above, and cannot exceed the maximum penalty
specified for the offence.

Caution

Before a charge is laid and a person goes to court,
police have the power to issue a person with a
caution. A caution is a formal warning and is used
for certain less serious offences as a way to avoid the
court system, in the hope that the offender has learnt
a lesson and will not reoffend.

caution
a formal warning without charge issued by police for less
serious offences

For example, under the Young Offenders Act
1997 (NSW), police can issue a formal caution to
offenders between the ages of 10 and 18 years for
a variety of minor offences, such as damaging
property, stealing oraminorassault. A formal caution
can only be issued when the offender admits to the
offence in the presence of an appropriate adult. It
usually involves a formal conference where the
offender, police, family and support people meet and
discuss the crime. It includes discussion of the
offence, its implications and the reasons why it
occurred. The caution is kept on police record and
the offender will be told what will happen if they
reoffend.

Another example in New South Wales is the
Cannabis Caution Scheme, where police may issue
a caution for minor offences involving cannabis if
a person has no prior conviction. It does not apply
to people caught supplying cannabis. It involves a
warning about the health and legal consequences
of cannabis use as well as information about certain
counselling and support services. The NSW Bureau
of Crime Statistics and Research suggests that
the New South Wales Government scheme has been
quite successful in diverting minor offences away
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from the court system. Cautions were predominantly
issued for possession (96%).

Criminal infringement notice

A criminal infringement notice is another type of
penalty that can be issued by police. Introduced in
New South Wales in 2007, it allows police to issue
on-the-spot fines for certain offences, including
larceny of goods valued at less than $300, offensive
behaviour or language, and obstructing traffic.

criminal infringement notice
anotice issued by the police outside of court alleging a
criminal infringement and requiring payment of a fine

The aim of criminal infringement notices is to
remove some of the burden on the criminal court
system by allowing police to just issue fines for
these minor offences. Although they do represent
an increase in police powers, the notices are not
final and offenders can choose to have the matter
heard in court. The benefit to offenders is that no
conviction is recorded when they accept the notice;
however, if the matter goes to court and the offender
is found guilty, the sentence is likely to be more
severe than the notice.

Conviction or no conviction
recorded

When a person is charged with an offence and
declared guilty by a judge or jury, that person is
considered convicted of that offence. In sentencing,
the judicial officer can either record the conviction
against the offender, or pass sentence with no
conviction recorded.

A criminal conviction is a serious matter and can
have an importantimpact on a person’slife. A person
will be required to declare their criminal convictions
at various times in their life — when applying for
certain jobs, seeking certain entitlements orapplying
for travel visas, for example.

Normally, a conviction will be recorded and
an appropriate sentence imposed. For less
serious offences, particularly where they involve
young offenders or first-time offenders, a judicial
officer might choose not to record a conviction.
Alternatively, the court may decide to record the
conviction, but impose no other sentence.
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Fines

Fines are the most common sentencing option used
in Australia. A fine is a monetary penalty imposed
on an offender and usually applies for less serious
offences, such as driving offences or breaches of
local laws, or for particular types of offences, such
as some violations of environment law or corporate
law. For minor offences, a fine will usually be
issued outside of court by the police or by local
law enforcement officers (such as council parking
officers). These are often referred to as ‘on the spot
fines'. Such fines can be challenged in court.

The maximum fine for an offence will be set out
in legislation and will be based on penalty units.
The value of a penalty unit is defined in s 17 of the
Crimes (Sentencing Procedure) Act 1999 (NSW) — at
the time of publishing, the value is $110. In 2015,
under Australian federal law a penalty unit for an
individual was $180. A recent reform to the on-the-
spot fines system in New South Wales is called a
Work and Development Order (WDQO). This pilot
program, which is delivered by Legal Aid NSW in
collaboration with the Aboriginal Legal Service,
State Debt Recovery and the Department of Police
and Justice, enables people to pay their fines in
ways other than with money, such as by completing
community service with volunteer organisations
or by participating in a rehabilitation or treatment
program. WDOs are only available to people who
have a mental illness or an intellectual disability, or
who suffer from acute economic hardship, such as
the homeless.

Figure 4.8 Fines may be issued by local law
enforcement officers, such as council parking officers.
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fine penalty unit

a monetary penalty a specified unit of money
imposed for infringement used in legislation to

of a law describe the fine payable;
currently $110 in New
South Wales

Although fines are most commonly used for
minor offences, they can also be issued for more
serious offences. For some serious offences, judicial
officers have the option of a fine or imprisonment or
both, depending on the circumstances. For example,
underthe Crimes Act 1900 (NSW), a person convicted
of unlawful gambling may be sentenced to a fine of
up to 1000 penalty units ($110 000), imprisonment for
up to seven years, or both.

The effectiveness of a fine will depend on the
type of offence and the personal circumstances of
the offender; for example, a small fine might have
little deterrent effect on a wealthy person, but a
large impact on a person who is unemployed. A
court may look at evidence of a person’s financial
circumstances when considering imposing a fine.

Forfeiture of assets

Where an offender has obtained money or property
through their criminal activities, a court may order
thatthe money or property be recovered. Such assets
might have been obtained through theft, fraud,
money laundering, drug trafficking or tax evasion.
The court might order that the assets be recovered
in addition to any other form of punishment.

This power is given to the court via a number of
Acts known collectively as the proceeds of crime
legislation —the main Act in New South Wales is the
Criminal Assets Recovery Act 1990 (NSW). The laws
are wide-ranging, and can allow examination of an
offender’s financial affairs and allow the assets to
be restrained, seized and forfeited. The court might
also require the offender to pay an amount assessed
as the value of the proceeds (profits) of their crimes.

forfeit

(also known as forfeiture)
loss of rights to property

or assets as a penalty for
wrongdoing

proceeds of crime
assets (money or property)
obtained by an offender
through their criminal
activities

These laws are especially important in relation
to organised crime, where simply sentencing the
offender will not be enough to deter them from
reoffending, especially where the offender is still

Photocopying is restricted under law and this material must not be transferred to another party.

Cambridge University Press n



n ISBN 978-1-316-60567-7

Photocopying is restricted under law and this material must not be transferred to another party.

CAMBRIDGE LEGAL STUDIES HSC

able to enjoy the benefits of their criminal acts. These
proceedings are civil, not criminal, and can proceed
even if the accused has not been found guilty of a
crime or has been acquitted. Forfeiture of assets
is difficult to relate to the traditional purposes of
sentencing, but it can be claimed to involve making
the offender accountable and acting as a deterrent.
Particularly, it gives the law an avenue to target the
primary incentive of most criminal organisations —
money.

Bond

A court may decide to issue an offender with a

bond, either by itself or in conjunction with another

penalty. A bond is a compulsory condition imposed

on the offender for a period of time. The offender

undertakes to comply with the bond in exchange for

a more lenient sentence. A good behaviour bond

involves the offender undertaking to be of good

behaviour for the bond period (up to five years). If the

offender breaches the bond, they will have to appear

in courtagain and may be sentenced to more serious

penalties, such as imprisonment. Other conditions

imposed can include:

+ attending family counselling

* attending anger management courses

e avoiding visiting a particular place or
associating with certain people

» attending a drug and/or alcohol rehabilitation
program

* refraining from particular activities, such as
gambling.

bond

a compulsory condition imposed on an offender for a
period of time, which the offender undertakes to comply
with

A bond can be a significant restriction on an
offender’s life and freedom. Bonds are usually used
in cases where lesser penalties are not considered
sufficient or effective, but imprisonment is
considered too severe. Offenders are given a second
chance to prove that they will not reoffend during
the bond period.

Probation

In more serious matters, a court may decide to order
a bond with probation attached. Where probation
is attached, the offender will be placed under the
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supervision of a probation officer appointed by
the court for a period of time. Under the terms of
a probation order, the offender will have to adhere
strictly to the conditions of the bond, as above, but
will also be required to maintain regular contact
with the probation officer. This may require the
offender to visit a police station three times a week
at 9 am. The court will impose this where there is a
higher danger of reoffending, but where an order
for detention is considered too severe. Breach of
probation is a serious matter: as with a bond, the
offender will have to appear back in court and risk
facing a more severe sentence.

probation

a type of good behaviour bond where the offender is
released on condition of good behaviour but placed under
some form of supervision, such as daily reporting to a
probation officer

Suspended sentences

A suspended sentence is a serious penalty. It is
imposed in place of imprisonment on the condition
that the offender enters into a good behaviour bond
for the same period of time. The imprisonment is
suspended providing the offender complies with the
conditions of the bond, and the offender is released
to resume their normal life.

suspended sentence
a sentence of imprisonment imposed but suspended on
condition of good behaviour

A court can impose a suspended sentence where
it is sentencing an offender to imprisonment of up
to two years. Breach of the bond is very serious:
the court can revoke the bond and reinstate the
original prison sentence, together with an additional
sentence for breaching the bond.

Community service orders

A community service order is a penalty that can be
imposed by the court instead of a period of detention
or imprisonment. It involves compulsory supervised
work in the community for up to 500 hours. The court
will assess what work is most suitable.

community service order
a penalty where the offender is sentenced to serve
specified hours of work in the community
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Figure 4.9 Some people may be required to complete
community service as a form of punishment.

Community service orders are a means of
punishing and shaming the offender, while
allowing for rehabilitation by requiring a period of
time spent making amends in the community for
their wrongdoing. Community service orders have
the benefit of being cost-effective and beneficial
to the community as a whole while still penalising
the offender for the offence. They also allow the
offender a chance to rehabilitate outside the prison
system, while still enjoying their freedom, and avoid
the harsher penalty of imprisonment that would
otherwise be imposed.

Imprisonment
Imprisonment is the most severe sentence that
can be imposed in Australia and is considered
a sentence of last resort. Section 5 of the Crimes
(Sentencing Procedure) Act 1999 (NSW) makes
this clear, stating that ‘a court must not sentence
an offender to imprisonment unless it is satisfied,
having considered all possible alternatives, that no
penalty other than imprisonment is appropriate’.

A sentence of imprisonment deprives a person of
their liberty and removes them from the community.
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It will require careful consideration by a judicial
officer of the purposes of sentencing as well as of
all the relevant factors of the case. All purposes may
be relevant: deterrence, retribution, rehabilitation
and incapacitation. The magistrate or judge will
consider the various forms of imprisonment that
can be imposed in New South Wales. Each one
involves a different level of severity, from full-time
imprisonment served at a correctional centre
or working farm, to periodic detention or home
detention.

If the court deems imprisonment appropriate,
the judicial officer will need to announce the total
sentence as well as a non-parole period. The non-
parole period is the minimum amount of time the
offender is kept imprisoned before being eligible
for release on parole. Unless there are special
circumstances, the non-parole period will be at least
three-quarters of the total sentence.

A sentence will be imposed for each offence
the offender is convicted of. These will usually be
served at the same time. For example, if an offender
is sentenced to three years for one offence and five
years for another, the total sentence of five years will
usually be ordered. If the offender is in remand, the
sentence will also take into account the amount of
time the offender has already served (that is, if the
offender has been in remand for six months and the
non-parole period is five years, the offender has four
years and six months left to serve before becoming
eligible for parole).

home detention
an imprisonment sentence

correctional centre
commonly known as a
prison —an institution where the offender is
where offenders are held confined to their home

in custody for the period of  under certain conditions of
their imprisonment monitoring

non-parole period parole

a period of imprisonment release of a prisoner
during which parole cannot  before the expiry of

be granted an imprisonment

term, temporarily or
permanently, on the
promise of good behaviour

The following media article discusses some of
the implications of imprisonment and the concern
of adult reoffending rates.
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Reducing adult reoffending
Lenny Roth
New South Wales Parliamentary Research Service, 17 February 2015

Repeat offenders are responsible for a large proportion of crime in NSW; and those returning to
prison make up more than half of the prison population. The costs of reoffending to society and
the criminal justice system are therefore clear. Focusing on adult reoffending, this paper seeks to
address these four key questions:

(1) Are rates of reoffending getting better in NSW?

(2) What is the evidence about what works in reducing reoffending?

(3) What is being done to reduce reoffending in NSW?

(4) What more could be done to reduce reoffending in NSW?

The answer to the first question is: Yes and No. Between 2000 and 2011 there was a downward trend
in the rate at which adult offenders were reconvicted of another offence within two years, falling
from 31.4 per cent to 26.8 per cent. On the other hand, the rate at which adults return to prison
within two years improved between 2000-01 and 2007-08 but, due to a sharp rise between 201011
and 2011-12, is now above the 200001 level; and this rate is higher than almost all other Australian
jurisdictions.

What works? The Australian evidence on reducing reoffending is fairly limited, although some
programs such as drug courts have been shown to be effective. The international evidence is more
developed but there are still many gaps. There is good evidence that certain interventions reduce
reoffending: these include interventions targeting drug use, programs addressing cognitive skills,
and psycho-social interventions addressing violent behaviour.

What is being done? The NSW Government has a target of reducing rates of reoffending by 5 per
cent by 2016 and is currently developing a strategy to reduce reoffending. There are a range of
court-based intervention programs, which aim to address the underlying causes of offending. The
programs that have been shown to be effective are: the MERIT program, the NSW Court Liaison
Service, and the Drug Court program. There are some alternative custodial sentencing options that
target reoffending. In addition, Corrective Services provides a range of programs and services to
prisoners, parolees, and people serving community-based sentences.

What more could be done? Suggestions are made in recent NSW Law Reform Commission reports
on diverting people with cognitive and mental health issues from the justice system, and on
sentencing. A Senate Committee report on Justice Reinvestment, an approach to criminal justice
pioneered in the United States, is another reform that is worth considering. Further possibilities

to tackle reoffending are outlined in recent UK Government strategies, one of which is to adopt
‘payment by results’ schemes in relation to services provided to offenders.

Home detention to be assessed for suitability before a court can grant
For certain non-violent offences where a person is ~ such home detention. Compliance with the order is

sentenced to 18 months’ imprisonment or less, the supervised by electronic monitoring of the offender,
offender might apply to serve their sentence while and a probation and parole officer monitor the order
confined to their own home. The offender will need and conduct random visits.

n ISBN 978-1-316-60567-7 © Milgate et al. 2016 Cambridge University Press
Photocopying is restricted under law and this material must not be transferred to another party.



Read the media release from the NSW

Parliamentary Research Service in the media

article on page 86 and complete the following

tasks.

1 Outline the main finding of the NSW
Parliamentary Research Service report.

2 |dentify the two issues that were
highlighted in the report. What is the
response to these issues?

3 Critically evaluate the effectiveness of
the law reform initiatives and programs
in light of the report’s findings. Refer
to the purposes of sentencing in your
response.

Certain conditions may be added (for example,
allowing the offender to go to work or get medical
treatment outside the home). Particular controls
and restrictions might also be put in place (such
as not communicating with certain persons). Home
detention orders offer many benefits—they are more
cost-effective than full-term imprisonment, they
provide an opportunity for rehabilitation, they keep
the offenders out of the prison system and they allow
normal family life to continue.

Home detention is likely to be more controversial
for more serious offences, especially where a victim
is involved or there is a risk of reoffending. For this
reason, home detention orders cannot be used
for violent or sexual offences, including murder,
manslaughter and sexual assault, or for firearms
offences. It is also restricted if the offender has a
history of violent offences or if they live at the same
address as the victim of their offence.

Intensive Correction Order (ICO)

A periodic detention orderwasaform of imprisonment
that allowed offenders to serve a period of time each
week or month in prison, rather than the full period
of asentence. On 1 October 2010, periodic detention
was replaced by the Intensive Correction Orders
(IC0O). This was brought about by an amendment
to the Crimes (Sentencing Legislation) Amendment
(Intensive Correction Orders) Act 2010 (NSW). People
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who are still serving periodic detention orders set
before that date will continue to serve them until
completion.

Intensive Correction Order (ICO)

an alternative to a custodial sentence where an offender
has restricted movement and must attend a rehabilitation
program

An offender who has been sentenced to a
maximum term of two years is eligible foran ICO. An
ICO has strict conditions, not unlike bail conditions.
Offenders who breach these conditions may be liable
for a full-time custodial sentence for the remainder
of their sentence. Some of those conditions are:

« strict curfews and association restrictions

s 24/7 electronic monitoring

* random breath tests and urine analyses

* completion of mandatory community service
(32 hours per month)

» restrictions on travel and behaviour

* mandatory participation in rehabilitation and
education programs.

ICOs aim to reduce the likelihood of reoffending,
which periodic detention failed to address. Thisis a
far more flexible system as it enables people to keep
their full-time employment and attend rehabilitation
and counselling services, which are aimed at making
lifestyle changes for the better for them.

Figure 4.10 Conditions of an ICO may include random

breath tests and urine analyses.

Photocopying is restricted under law and this material must not be transferred to another party.

Cambridge University Press ﬂ



88
. ISBN 978-1-316-60567-7

Photocopying is restricted under law and this material must not be transferred to another party.

CAMBRIDGE LEGAL STUDIES HSC

Diversionary programs

A diversionary program is a court program
(also known as an intensive judicial supervision
program) set up to divert certain offenders from
more traditional criminal processes in the hope
that they can be rehabilitated and encouraged
not to reoffend. The programs are only available
for particular offences or types of offenders. They
have been established in an attempt to target the
causes of offending in individuals and improve those
offenders’ future prospects.

diversionary program
an alternative to the traditional court system that focuses
on the rehabilitation of offenders

Diversionary programs usually involve a
magistrate of the Local Court adjourning a case while
the offender attends some form of rehabilitation or
special hearing. Sometimes called ‘therapeutic
justice’, the programs may include education,
medical or psychiatric treatment, rehabilitation
or social welfare assistance. Many diversionary
programs are set up to support offenders who
have committed crimes due to drug and alcohol
abuse. The Drug Court is one of the most important
diversionary programs. Established in 1999, it was the
first of its kind in Australia and aimed to rehabilitate
non-violent drug-addicted offenders. Over 150
offenders a year complete its program. It emerged
after growing disenchantment with the traditional
criminal justice system and its effectiveness in
providing long-term solutions to cycles of crime
and drug abuse. It has proven a great success and
attracted international renown.

The NSW Bureau of Crime Statistics and
Researchreleased areportin 2008 which assessed the
effectiveness of the Drug Court. It found that those
who had completed the program were less likely to
be reconvicted than those sentenced to traditional
penalties. Among the report's most important
findingswasthatthe Drug Courtismore cost-effective
than prison in reducing drug-related recidivism.
Participants who completed the program were:

*  37% less likely to be reconvicted for any offence

*  65% less likely to be reconvicted for an offence
against the person

* 57% less likely to be reconvicted for a drug
offence.
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A 2014 report by the NSW Bureau of Crime
Statistics and Research concluded that offenders
participating in intensive judicial supervision
programs (such as the MERIT program and the
programs run through the Drug Courts) were less
likely than those not in such programs to return
positive urine analysis tests, and had a significantly
greater number of periods of abstinence from drugs
and alcohol.

The website of the New South Wales Crime
Prevention Division outlines some of the
major diversionary programs currently in use
in New South Wales (see http://cambridge.
edu.aufredirect/?id=6241).

Visit the website and select two
diversionary programs to report on.

1 Qutline the types of offences and
offenders targeted by the diversionary
program.

2 Describe the methods used by the
program to assist offenders.

3 With reference to traditional penalties
evaluate whether the programs are

effective in achieving justice.

\_ J

4.8 Alternative methods of
sentencing

Recent developments in the law have introduced
new forms of sentencing targeting particular types
of offenders. Like diversionary programs, they
attempt to combat some of the issues associated
with recidivism and more traditional forms of
sentencing. They include circle sentencing and
restorative justice.

circle sentencing

a form of sentencing for
some adult Indigenous
offenders where
sentencing is conducted

in acircle made up of local
community members and a
magistrate

restorative justice

a form of sentencing
involving a voluntary
conference between the
offender and the victim of
the crime
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Circle sentencing

Circle sentencing is an alternative court for
sentencing adult Indigenous Australians. It was
introduced in New South Wales on a trial basis
at Nowra in February 2002.The Circle Courts are
designed for repeat offenders and those who have
committed more serious crimes. Circle sentencing
is based on Indigenous customary law and more
traditional Indigenous forms of dispute resolution.
It involves community members and a magistrate
sitting in acircle to discuss the offender’s crime and
then tailor the most appropriate sentence for the
offender. It hasthe full sentencing powers of a court.

Circle sentencing directly involves local
Indigenous people in the sentencing process. This
makes it more meaningful to the offender, and also
improves the confidence of the community in the
criminal justice system. It also aims to improve
understanding between Indigenous communities
and the courts and to reduce recidivism among
offenders.

Recent evaluation of circle sentencing has
shown that the program’s objectives are being met.
However, improvements are still needed in some
areas, such as participation and support services.
The NSW Bureau of Crime Statistics and Research
reported that Indigenous offenders were no less likely
to reoffend in the 156 months after circle sentencing
than those sentenced in a traditional court setting.
However, the New South Wales Government still
expanded the program to more communities.

Figure 4.11 Aboriginal and Torres Strait Islander
peoples have their own Indigenous customary law
and other more traditional Indigenous forms of
dispute resolution.

ISBN 978-1-316-60567-7

© Milgate et al. 2016

CHAPTER 4 SENTENCING AND PUNISHMENT

Restorative justice

Restorative justice is another alternative to
traditional sentencing methods. It involves bringing
together the offender and the victim of the offence.
It provides an opportunity for the offender to take
responsibility for their actions and the impact they
have had on others, while giving victims a voice and
an opportunity to confront the offender and work out
a way to repair the damage done. Victims are able
to ask questions about the offence in an attempt to
move forward and the offender has the opportunity
to apologise or make amends for their act.

Restorative justice sessions can be confronting
and difficult for both parties involved. They are
voluntary and will usually accompany a form of
traditional sentencing. One of the first Australian
restorative justice models was started in Wagga
Wagga in 1991, and it has since become a valuable
part of the rehabilitation process. It is now an
important program run by the Restorative Justice
Unit of Corrective Services NSW and involves safe
and private conferencing and mediation services
run by a facilitator.

There are many stories of victims who have
found the restorative justice program significantly
helpful for recovery from a crime. The effectiveness
of programs for offenders is unclear, but Australian
studies based on youth conferencing initiatives
have shown that a 15-20% reduction in reoffending
is possible. However, it has been suggested that
restorative justice programs will continue to relate
mainly to minor infringements or youth justice, and
that they are unlikely to expand greatly.

1 Outline the differences between circle
sentencing and traditional methods of
sentencing.

2 Analyse and evaluate the role alternative
methods of sentencing can play in the
criminal justice system.

3 Outline the advantages and
disadvantages that alternative methods
of sentencing offer the criminal justice
system.

& J
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4.9 Post-sentencing
considerations

Once an offender is sentenced to a community-
based order or a non-custodial sentence, they will
need to serve out the terms and conditions of that
sentence or be returned to court for a review of their
sentence.

When an offender is sentenced to a period of
imprisonment, they will be sent to an assessment
centre where they will be given a security
classification. They will then be sent to an
appropriate correctional centre, more commonly
known as prison, where they will serve out their
sentence. In New South Wales, the administration
of imprisonment and other sentences is governed
by the Crimes (Administration of Sentences) Act
7999 (NSW). Correctional centres are managed by
Corrective Services NSW, which is the responsible
government agency.

Security classification
Correctional centres are divided into three security
classifications: maximum, medium and minimum.
Some centres have sections for more than one
classification. There are 31 correctional centres
located all over New South Wales. Offenders will
be classified according to factors such as the
seriousness of their crime, their prospects for
rehabilitation and whether or not they have displayed
good behaviour during previous sentences.
Maximum security centres, such asthe Goulburn
Correctional Centre for men or the Silverwater
Women's Correctional Centre, hold offenders who

Figure 4.12 Goulburn Correctional Centre is a
maximum security facility.

© Milgate et al. 2016

committed the most serious crimes and whose
escape would be highly dangerous to the public.

In medium security prisons such as the
Tamworth Correctional Centre, inmates can move
around more freely, but within high walls or security
fences. In minimum security centres, such as the
Silverwater Women's Correctional Centre, there are
fewer barriers to escape and inmates are allowed
more open conditions. At the Balund-a (Tabulam)
facility inmates are given the chance to participate
in a residential diversionary program.

Protective custody

Protective custody is provided in New South Wales
correctional centresto offenders who are vulnerable
to attack from other prisoners. Correctional
authorities have a duty of care for the safety of
offenders in their custody. This includes protecting
offenders from the risk of physical violence from
other offenders.

The purpose of sentencing an offender to
imprisonment is to isolate them from the community,
whether for the purpose of incapacitation,
deterrence or otherwise. This does not include
subjecting them to high risk of physical harm or
to cruel or inhumane conditions. Offenders who
have been placed in custody for offences that other
inmates deem offensive, such as offences against
children, might be under threat of harm from fellow
inmates and may require periods of protective
custody. Certain offenders, such as police officers
or politicians, might also be vulnerable to attack due
totheir history, and so may be isolated in a particular
wing of a prison.

Parole

Parole refers to the conditional release of a prisoner
from custody after the completion of the minimum
term of the sentence (that is, the non-parole period
set by a judicial officer at sentencing).

The fundamental purpose of parole is to provide
the offender with an incentive for rehabilitation.
It is believed that the possibility of early release
will increase the likelihood of the overall reform of
offenders and encourage better prisoner discipline
within the prison setting.

When released on parole an offender is put under
the direct supervision of a parole officer. The parolee
(released offender) is required to report to their
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parole officer as directed, and the officer will visit
the parolee's residence and make inquiries in the
community to ensure that the parolee is meeting the
conditions of their early release. These conditions
can include a good behaviour bond, not reoffending
during the parole period, gaining employmentand/or
avoiding certain company or a specified public area.
Additional conditions, such as receiving
specified counselling or other treatment, may apply.
All these programs are intended to assist
offenders in their gradual reintegration into the
community after release from imprisonment. They
also aim to ensure that offenders will not reoffend.

1 Usethe NSW Offender statistics in the
‘Legal Info’ box and the NSW Bureau of
Crime statistics summary report at http://
cambridge.edu.au/redirect/?id=6242 to
critically evaluate the effectiveness of
imprisonment as a form of sentence.

2 |dentify the duty of the state to offenders
in custody. How can an offender under
threat of violence be protected?

3 Describe how an offender can achieve
parole. What is the importance of parole
in the criminal justice system?

\_ J

Legal Info )

NSW offender statistics 2014

The statistics for full-time imprisonment are:

» Ofthese, only 6.8% are female.

(secure custody).

For community-based orders:

Corrective Services NSW oversees 31 correctional centres (eight maximum, 13 medium and 10
minimum security) and eight periodic detention centres.

* On adaily basis, New South Wales correctional centres hold 10 578 prisoners.

*  The majority of inmates (34.4%) are 25-34 years old, closely followed by 35-44 year olds (26.9%).
e 23.6% of inmates in New South Wales are Indigenous.

* The average daily cost of full-time custody per inmate is $182.28 (open custody) or $209.29

* This equates to a cost of somewhere between $75 000-80 000 per inmate per year.

* The daily cost for a community-based offender is $24.48.
e There are 15977 people supervised under community-based orders on any day.

CHAPTER 4 SENTENCING AND PUNISHMENT

Preventive and continued
detention

Preventive detention is possibly the harshest
form of sentence. It is also the most controversial.
Preventive detention involves imprisonment of a
person for some type of future harm that they may
commit. The person is detained in custody without
actually having committed or being found guilty
of any offence. The purpose is incapacitation of a
person considered to constitute a significant threat
to community safety.

preventive detention

keeping a person in custody, even though they have not
committed any offence, to prevent some future harm that
they may commit

There are two types of preventive detention: post-
sentence preventive detention, which occurs when a
person has already been sentenced and has served
that sentence; and preventive detention without
charge, which can occur at any time. All types of
preventive detention orders are highly contentious
as they act to remove a person’s basic legal rights
without due process.

The most severe type of preventive detention is
legislation that is targeted at individual offenders.
This type of law was held to be unconstitutional in
the High Court case of Kable v DPP (1996) 189 CLR
51. However, most Australian jurisdictions have

J
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legislation enabling general powers of preventive
detention in restricted circumstances.

in New South Wales, the
controversial Part 2A of the Terrorism (Police Powers)

For example,

Act 2002 (NSW) allows police to make an application
to detain a person in custody for a maximum period
of 14 days if they reasonably believe the suspect will
otherwise engage in a terrorist act. Victoria used
the controversial anti-terror powers in April 2015 to
detain five terror suspects.

Post-sentence preventive detention, on the other
hand, is where offenders who have served their full
sentence continue to be detained. New South Wales
has a scheme of post-sentence preventive detention
under the Crimes (High Risk Offenders) Act 2006
(NSW) that allows for the continued detention of
offenders serving a sentence for a serious sexual
offence. The Attorney-General can apply to a court
for continued detention of the offender if satisfied
‘to a high degree of probability’ that the offender
is likely to commit another offence. The allowable
purposes of the continued detention are:

* tosecure the protection and safety of the
community
» tofacilitate rehabilitation.

continued detention
ongoing detention of a person who has already served the
full sentence for their offence

Sexual offenders registration

There are both state and federal databases of
offenders who have been convicted of certain sexual
offences. The Australian National Child Offenders
Register (ANCOR) and the New South Wales
Child Protection Register are web-based systems
designed to assist police with the registering and
case management of those who have committed
sexual offences against children.

Established underthe Child Protection (Offenders
Registration) Act 2000 (NSW), a person convicted of
specified violent or sexual offences against a child
must register at the local police station (1) when
the person is sentenced for the offence, or (2) when
the person ceases to be in government custody in
relation to the offence, whichever is later. When a
sex offender is paroled they are served with a notice
to inform them that they need to register. Adult
offenders must register for a minimum period of

© Milgate et al. 2016

eight years, and juvenile offenders must register
for four years. Offenders must provide a range of
personal information as well as travel plans, and
must keep this information regularly up to date. At
the end of 2014, there were over 10 6560 offenders
registered nationally.

Sexual offender registries are justified by
their supporters on the basis that they protect
the community. However, they are sometimes
contentious, as they target certain offenders long
beyond the period of the sentence they have been
required to serve, and deny the chance for the
offender to move on in the rehabilitation process.
Supporters respond by claiming that the severity
of the original crime, added to the ongoing risk of
reoffending, outweighs the burden that the registry
requirements impose on the offender.

In August 2015, the New South Wales Government
set up ataskforce to investigate the use of anti-libido
drugsfor child sex offendersto ‘chemically castrate’
them. The review encompasses the use of this
treatment within the New South Wales correctional
system, and also as a sentencing option for judges.
The hope is that this would significantly reduce the
likelihood of reoffending.

Deportation
Under the Migration Act 1958 (Cth), a migrant living
in Australia who is not a citizen may be deported if
they are tried and convicted of a criminal offence.
Under ss 200 and 201 of the Act, if a non-citizen
commits an offence for which they receive a
custodial sentence of 12 months or more in their
first 10 years of residence, the responsible minister
(usually the Minister for Immigration) may decide
that they should be deported from Australia.
Deportation is an extremely serious effect of a
sentence of imprisonment. Cases of deportation
under these sections will often become highly
publicised because the circumstances of such
cases are usually severe. They are controversial
because they appear to treat a person as a problem
that can be resolved by being moved elsewhere, but
without any follow-up or support once outside the
jurisdiction. For example, a person may have been
living in Australia for decades yet still fall under the
requirements of these sections. The person may be
removed from family and friends to a country they
know nothing about and/or that has a language they
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Case Study A

Robert Jovicic: the stateless man

never officially took this up.

committed in order to support his addiction.

on the minister’'s discretionary power to deport
non-Australian citizens convicted of an offence.
Mr Jovicic was consequently held in custody
before being deported to Belgrade, Serbia.
However, Mr Jovicic was ill equipped to cope
with life in Serbia. He had no knowledge of the
Serbian language and no working visa, which
prompted the Serbian Government to declare
him ‘stateless’, meaning that he had no home
country. Around 18 months after his arrival, Mr
Jovicic was discovered homeless and ill, sleeping
outside the Australian Embassy in Belgrade. At
this time, his case became widely publicised in
the Australian media.

In March 2006, after much media scrutiny and
public debate, Senator AmandaVanstone decided
that Jovicic could come back to to Australia,
under a special purpose visa. He returned to
Australia on 9 March 2006, uncertain about his
residency status, and waited almost a year before
being given a two-year special protection visa.

In February 2008, he received a permanent
residence visa, granted by Senator Chris Evans,
the new Labor Minister for Immigration and
Citizenship.

Robert Jovicic was born on 4 December 1966 in France to Serbian parents. When he was two years
old, his family moved to Australia, and he became an Australian permanent resident. He was later
eligible to become an Australian citizen, but (like nearly one million other Australian residents) he

After many years living in Australia, Mr Jovicic developed an addiction to heroin, and by 2004
he had been charged with more than 100 criminal offences (mainly burglary and theft) that he had

In June 2004, Mr Jovicic's permanent residency was cancelled under ss 200 and 201 of the Migration
Act 1958 (Cth) by the then Federal Immigration Minister, Philip Ruddock. The cancellation was based

CHAPTER 4 SENTENCING AND PUNISHMENT

Figure 4.13 Robert Jovicic

.

do not speak, with no support networks in place to
assist in their rehabilitation.
If such a personisalsofoundto constitute athreat

to Australian security, or has been convicted of
a serious offence, they may also be prohibited from
ever returning to Australia as well as being deported.
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1

A

Chapter summary

Sentencing requires careful balancing of many
different factors.

The main purposes of sentencing are
deterrence, retribution, rehabilitation and
incapacitation.

The main factors considered in sentencing are
aggravating factors and mitigating factors.

A victim may be involved in sentencing through
a victim impact statement.

Courts have a large variety of penalties that can
be imposed.

A judicial officer may only impose a sentence
of imprisonment where no other penalty is
appropriate.

Imprisonment may increase the risk of an
offender reoffending.

Questions

Multiple-choice questions

Which of the following is true of restorative

justice?

A It brings together the offender and the
victim so that the offender can see the
impact they have had on the victim.

B It isthe most severe form of punishment.

C It gives the offender the opportunity to
confess to the crime.

D It aims to send a message to the rest of
society that the law is serious about crime.

The victim's role in sentencing by providing a

victim impact statement is:

A totell the offender exactly what they think of
them

B toinfluence the judge into giving the
maximum penalty

C tomake sure justice is achieved

D to express the effect the crime has had upon
their life

There are alternatives to full-time
imprisonment, including home detention and
diversionary programs.

Alternative methods of sentencing include
circle sentencing and restorative justice.
Post-sentencing considerations are an
important part of sentencing.

Certain prisoners may be detained beyond the
end of their sentence.

Adult sexual offenders may be required to
register their details for a minimum of eight
years.

Deportation is a serious risk after imprisonment
if a person is a non-citizen.

Which of the following is not likely to be a

mitigating factor?

A The offender assisted the victim after the
offence.

B The offender had experienced similar
treatment in their life.

C The offender was under the influence of
alcohol or drugs.

D The offender shows contrition or remorse.

Which of the following crimes would a home
detention order be suitable for?

A Manslaughter

B Murder

C Burglary

D Armed robbery

Imprisonment has been shown to:
A reduce recidivism

B reduce reoffending

C increase reoffending

D increase rehabilitation

n ISBN 978-1-316-60567-7

© Milgate et al. 2016

Cambridge University Press

Photocopying is restricted under law and this material must not be transferred to another party.




CHAPTER 4 SENTENCING AND PUNISHMENT

Chapter summary questions 3 Evaluate the effectiveness of imprisonment as

1 Outline the differences between mitigating a method of sentencing in the criminal justice

and aggravating factors and explain how these
factors affect the sentencing process in a
criminal trial.

2 List three types of penalties. Outline and
evaluate the penalty and how it corresponds
with the purposes of sentencing.

system.

4 Analyse one alternative to traditional means of
sentencing and describe its effectiveness and
role in the criminal process.

J
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Chapter 5

Young offenders

Chapter objectives

In this chapter, students will:

e discuss arange of issues surrounding the age of criminal responsibility

* explain why the criminal justice system treats young offenders differently from other offenders

» assess how effectively of the criminal justice system deals with young offenders.

Key terms/vocabulary

caution

conclusive presumption
control order

doli incapax

grave adult behaviour
interview friend

Relevant law

IMPORTANT LEGISLATION

Children (Criminal Proceedings) Act 1987
(NSW)

Children’s Court Act 1987 (NSW)

Summary Offences Act 1988 (NSW)

United Nations Convention on the Rights of the Child
(1989)

SIGNIFICANT CASES

Rv GDP (1991) 53 A Crim R 112
RvPham & Ly (1991) 55 A Crim R 128
R v ILMWI[1999] NSWSC 1343

Legal oddity

juvenile justice

Juvenile Justice Centre
rebuttable presumption
right to silence

youth justice conference
warning

Young Offenders Act 1997 (NSW)

Crimes (Sentencing Procedure) Act 1999 (NSW)

Law Enforcement (Powers and Responsibilities) Act
2002 (NSW)

Bail Act 2013 (NSW)

R v Cortez, CE, ME, IKEA & LT (unreported, NSWSC,
Dowd J, 3 October 2002)

In China, it is against the law for students to cheat in state exams, or for others to help students to cheat.
Section 284 of the Chinese Criminal Law Code specifies a range of cheating activities, including providing
equipment to enable cheating, providing questions or answers to a test and having someone else sit the
exam. Penalties can include fines or imprisonment of up to three years. The most serious cases can result

in imprisonment of up to seven years, and a fine.

g
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5.1 Young offenders and the
law

Any person can commit a criminal act, providing
they have the physical capability to do so. However,
the law treats offenders differently when they are
under 18 years of age. In most cases, the community
and the law recognise that there may be a different
level of responsibility involved in the actions of
children and young people who have not reached
full adulthood, or there may be a different level
of protection or assistance required. The area of
law and policy concerned with young people and
the criminal justice system is often referred to as
juvenile justice.

juvenile justice
the area of law and policy concerned with young people
and the criminal justice system

Thereasons behind any young person becoming
involved in crime are varied and complex. For
example, in New South Wales Juvenile Justice, in its
Young People in Custody Health Survey, suggests
factors such as:

* poor parental supervision

e drugand alcohol abuse

* neglectand abuse

* homelessness

e negative peer associations

» poor personal and social skills or difficulties in
school and employment.
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Figure 5.1 Offenders by age 2008-09 to 2011-12 (rate
per 100 000 relevant people). Source: Australian
Institute of Criminology
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In Australia, people under 18 years old who are
involved in crime represent only a small proportion
of the population. According to Youth Justice
Australia:

[O]n an average day in 2012—13 in Australia, there
were around 6 300 young people aged 10 and

older under youth justice supervision due to their
involvement, or alleged involvement, in crime. This
equates to a rate of 23.8 per 10 000, or about 1 in 420
young persons aged 10-17. A total of 12 880 young
people were under supervision at some time during

the year.

There are two recognised approaches that can
be taken by the law with regard to young offenders
and juvenile justice. These are:

« the welfare model and
* thejustice model.

The welfare model assumes that the causes
of crime can relate to several factors, such as
social and psychological factors, or the state of
the economy. Under this model, there is a need to
protect children and young people from the causes
of crime and to assist in their rehabilitation if an
offence is committed. By contrast, the justice model
takes a 'tough on crime’ stance. A more traditional
model, the justice model generally promotes a ‘zero
tolerance’ approach towards offenders of any age,
and emphasises punishment and deterrence over
rehabilitation.

— Homicide == Acts intended to cause injury = Sexual assault
=== Abductionharassment ===~ Robbery/exiortion

o3 o
© oF L oF & <~‘°~$°
o angmv@&@“» B @;a

A

Figure 5.2 Offenders by selected violent offences and
age, 2010-11 (per 100 000 relevant people). Source:
Australian Institute of Criminology
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Figure 5.3 Young offenders by gender 2009-10 to
201112 (per 100 000 of that gender per year). Source:
Australian Institute of Criminology
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Figure 5.4 Young offenders by age and gender
201112 (per 100 000 of that age and gender). Source:
Australian Institute of Criminology

Youth offender rate (a), Selected principal offence (b) - 2012-13 and 2013-14

Principal offence

Homicide

Acts intended to cause injury
Sexual assault
Dangerous/negligent acts
Abduction/harassment
Robbery/extortion
Unlawful entry with intent
Theft

Fraud/deception

Illicit drug offences

Prohibited/regulated weapons

Property damage
Public order offences
Offences against justice

Miscellaneous
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Figure 5.5 Principal offences of young offenders 2013-14. Source: Australian Bureau of Statistics
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To some extent, the juvenile justice system uses
a combination of these approaches when dealing
with offenders. This is evident in the different
approaches to legislation that deals with young
offenders in New South Wales; these differences
will be explored throughout this chapter. There are
promising aspects to the juvenile justice system that
maximise an offender’s chance at rehabilitation,
but elements of the ‘get tough’ approach have also
influenced current laws.

Both have had significant effects on younger
people and the law; this is especially important
in light of the high rates of young offenders when
compared with adult offenders and in particular the
higher prevalence of particular offences committed
by young offenders (see Figures 5.1 and 5.2).

s

1 Compare the juvenile offender rate by
age and the offence shown in Figures 5.1
and 5.2 with that of adults.

2 Describe the trend in juvenile offender
rates compared with that in adults.

3 Explore some possible reasons for the
difference in the rates.

4 Comment on the variance in juvenile
offending by gender and age as shown
in Figure 5.3.

5 Explain the most common types of
offences committed by young offenders

as shown in Figure b.5.

& .

Visit the website of the Australian Institute
of Criminology (see http://cambridge.edu.
au/redirect/?id=6243). Find the Australian
Crime: Facts and Figures 2013 report and

investigate some of the emerging trends
behind the rate of offending for young
people.

. J
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5.2 Age of criminal
responsibility

The law treats children and young people differently

from adults. There are a number of reasons for this,

including:

« preventing children and young people from
being exploited

* protecting them from the consequences of
making uninformed decisions

* protecting others from being disadvantaged by
dealing with a person who is a minor.

The criminal justice system recognises that
children and young people can be less responsible
than adults for their offences, due to their relative
youth or inexperience. This is most evident in
the way the law approaches the age of criminal
responsibility.

Historical background

Historically, children and young people who
committed offences were treated in more or less
the same way as adult offenders. Children as young
as seven or eight years old were often convicted
of serious criminal offences. Children could be
imprisoned, flogged, transported to colonies such
as Australia, or even executed. Inthe year 1814, up to
five children under the age of 14 were convicted and
hanged at the Old Bailey in London. The youngest
was only eight years old.

Forinfants and very young children, however, the
law sometimes recognised that they might not yet
be capable of crime, physically or mentally. Legal
opinions and laws dating as far back as 694 CE, in
the Laws of King Ine of Wessex, suggested that
infants might be incapable of committing wrong,
or that they might not have sufficient knowledge of
good and bad. This usually applied to infants and
children under seven years old. Mental capacity is
particularly important in establishing the intent, or
mens rea, of the crime, and it was difficult to show
that a child had the necessary intent.

Under the common law, the term describing a
child as not legally responsible is the Latin term
doli incapax, meaning ‘incapable of wrong'. Doli
incapax is a presumption that children are incapable
of having criminal intent.
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doli incapax

a Latin term meaning ‘incapable of wrong’; the
presumption that children under a certain age cannot be
held legally responsible for their actions and so cannot
be guilty of an offence

Under the common law, this was a rebuttable
presumption, which means the presumption
was that the child could not have committed an
offence, unless the prosecution could prove beyond
reasonable doubt to the judge, or jury, that the child
was capable of understanding their actions —that is,
that the child knew that what they were doing was
‘seriously wrong' at the time they did it, and not just
‘naughty’.

rebuttable presumption

a legal presumption in favour of one party — it can be
rebutted by the other party if they can show sufficient
evidence to disprove it

By the end of the 19th century, there was a
growing awareness that treating children in the
same way as adults did not take into account a
child’s lack of life experience, uninformed and at
times poor decision-making, and socioeconomic
circumstances — all of which differentiate them
from adults. Because of this the age of criminal
responsibility was reconsidered.

By the late 20th century, most countries had
adopted a minimum age of criminal responsibility,
though it varied. In 1989, the United Nations
established a treaty on children’s rights known as
the United Nations Convention on the Rights of the
Child. It included many aims and requirements for
the treatment of children, including certain rights for
children under the criminal law. Particularly, article
40(3)(a) of the convention encouraged establishment
in all countries’ laws of ‘aminimum age below which
children shall be presumed not to have the capacity
to infringe the penal law'. The treaty is in force in
every country worldwide except Somalia and the
United States.

Although Australian jurisdictions have not
passed any single law that adopts the convention in
its entirety, the High Court has ruled that Australian
laws should, wherever possible, be understood in a
manner that is consistent with the convention.
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Children (under 10 years)

In New South Wales today, the Children (Criminal
Proceedings) Act 1987 (NSW) lays out the minimum
age of criminal responsibility. Section 5 of the Act
states that [iJt shall be conclusively presumed that
no child who is under the age of 10 years can be
guilty of an offence’.

This means that, for children under 10 years old,
doli incapax is a conclusive presumption. No child
under the age of 10 can be found by law to have
committed an offence, and this cannot be rebutted.

conclusive presumption
alegal presumption in favour of one party that is final and
cannot be rebutted by the other party

Previously, in some states the age of criminal
responsibility was as low as the age of seven years.

Proving that an offender under the age of 10
understood their act to be wrong and hence the
existence of mens reabeyond reasonable doubtwould
be extremely problematic. Children under the age of
10 draw on very limited life experience when making
decisionsabout rightand wrong. Punishing children
under 10 years of age by law may also be considered
cruel treatment. Children are considered more likely
to be rehabilitated from offending behaviour, and
the imposition of any criminal penalty at such a
young age may prevent this occurring. For these

Figure 5.6 In Australia, no child under the age of
10 years can be found by law to have committed an

offence.
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reasons, children under the age of 10 are deemed
by law never to be criminally liable.

Children under the age of 10 have in some
instances committed acts which would be considered
unlawful, even if the law does not recognise their
mental capacity for intention. There are occasionally
calls from some sections of the community to lower
the age of criminal responsibility, or even abolish it
altogether. However, any reduction in the minimum
age to below 10 years is extremely unlikely.

Children (10-13 years)

At what age, then, does a child become responsible
fortheiractions? The Children (Criminal Proceedings)
Act 1987 (NSW) is silent on the responsibility of
children 10 years or older. In New South Wales,
the answer is still found in the common law — the
rebuttable presumption of do/i incapax. This applies
to children 10-13 years old.

Once a child turns 10, they are still presumed
incapable of committing a criminal offence, but this
presumption is allowed to be rebutted. That is, the
prosecution may be able to show that the child, at
the time of the alleged offence, actually knew that
their act was seriously wrong, not just ‘naughty’.

The rebuttable presumption recognises that
children of thisage might have the mental capacity to
understand the seriousness of their act, butitis up to
the prosecution to prove it beyond reasonable doubt.
Evidence that the prosecution might rely on could
include psychiatricevidence, evidence of parentsand
teachers, or behaviour of and statements by the child.

As in the case of R v LMW [1999] NSWSC 1343
(see the ‘In Court’ box), the application of do/i
incapax has occasionally come under scrutiny,
usually through high-profile cases relating to
heinous crimes committed by children. Some of
the issues surrounding this debate are highlighted
by Thomas Crofts, Associate Professor at Murdoch
University School of Law, in his paper ‘Doli incapax:
Why Children Deserve its Protection’ ((2003) 10(3)
Murdoch University Electronic Journal of Law 26).
Crofts states that:

e opponents argue that do/i incapax should be
lessened or removed because children today
are better educated and the criminal law is not
as harsh as it once was

* therule can be unfair, especially to the victims
of the crime

© Milgate et al. 2016

* it makesthe prosecution’s role in a criminal

trial more difficult, as there is not always

enough evidence to rebut the presumption of

doli incapax.

However, Crofts goes on to defend the
presumption of do/i incapax. First, he states that it
is consistent with the principles of international law
to which Australia is a signatory. He also highlights
that children develop their understanding of right
and wrong at different stages of their lives and that
doli incapax helps to remind us of these different
levels of maturity by forcing the prosecution to
prove understanding on a case-by-case basis.
Further, although it may slow down the prosecution,
ultimately it does not stop it if there truly is proof of
a guilty mind.

Young people (14-17 years)

Once a personturns 14 years, the presumption of do/i
incapax no longer applies and the offender can be
found criminally responsible for their actions.

Children aged 14 and over are deemed mature
enough to know when their actions are wrong and to
know not to commit an offence. However, the law still
continues to protect young people in a number of
ways —full criminal responsibility, publicly triable in
adult courts, does not occur until a person reaches
18 years of age.

For example, young people under the age of 16
cannot have a criminal conviction recorded against
them, unless the offence was an indictable offence.
This means that the offence cannot be considered by

P

A

Figure 5.7 Once a person turns 14 years old, the
presumption of do/i incapax no longer applies.
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E )
Rv LMWI[1999] NSWSC 1343
In this case, a 10-year-old child, LMW, was accused of manslaughter after he dropped another boy,
six-year-old Corey Davis, into the Georges River, knowing that he could not swim. The boy drowned,
and the New South Wales Director of Public Prosecutions (DPP) brought a charge of manslaughter
against LMW for his death.

Initially, the Senior Children’s Magistrate at the Children’'s Court dismissed the case against LMW
at the committal hearing, saying that a jury would not convict a child so young. However, the DPP

persisted and took the case to the Supreme Court of New South Wales, to be heard in front of a jury.
LMW was the youngest person to face the Supreme Court and the youngest in Australia to be charged

with manslaughter.

After an 18-month effort by the DPP, with intense media and political interest in the case, the
Supreme Court jury acquitted LMW. Central to the case was the issue of do// incapax. Studdert J, who
heard the case, affirmed that the presumption of do// incapax applied in New South Wales, and that
it was for the jury here to decide, on the evidence, whether or not the prosecution had rebutted the
presumption.

The prosecution argued that LMW had and was capable of forming criminal intent, and that he
understood the consequences of pushing Corey Davis into the river. The DPP painted LMW as a bully
who showed malice and deception. The defence argued that it was a childish prank that had gone
wrong and that LMW did not understand the consequences of his actions.

Some of the evidence presented included evidence from a child psychiatrist who determined that
LMW probably could understand the difference between right and wrong, and evidence from three
teachers that LMW was behind intellectually at school, but that he was capable of following school
rules. Corey was also much younger and smaller than LMW and there was evidence of what LMW said
as he picked him up and dropped him into the river, and afterwards. This was based, however, only
on the evidence of two other six-year-old witnesses.

On various appeals about the available evidence from the defence and the DPP, Studdert J
determined that there was sufficient evidence for the jury to make a decision on doli incapax, but that
this decision was for the jury to make. The jury acquitted LMW after three hours of deliberation.

\

Legal Info )

The age of criminal responsibility in New South Wales

Age (inclusive) Criminal responsibility

0-9 years old Cannot be charged with a criminal offence. Children under 10 are viewed
as insufficiently mature to commit criminal offences.

10-13 years Rebuttable presumption of do/i incapax. Presumed not capable of
committing an offence, but the prosecution may prove capacity with
sufficient evidence.

14-15 years Criminally responsible for any offence committed, but no conviction can
be recorded unless it is a serious offence.

16-17 years Criminally responsible for any offence committed and a conviction may be
recorded, but the case will still be heard in the Children’s Court.

18 years or older Full adult criminal responsibility, with case to be heard in adult courts.

\_ J
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acourtifthe offender appears again later in their life.
However, ifitisan indictable offence, the magistrate
or judge may decide to record a conviction. This
does not apply to children aged 16 or 17.

People under the age of 18 are subject to the
Children’s (Criminal Proceedings) Act 1987 (NSW).
This includes a number of protections, such as
prohibiting reporting ofthe child’s name (forexample,
‘LMW' in the ‘In Court’ box), and a requirement that
any convictions will be cleared after three years (if no
more have been committed). Most importantly, the
matter will be heard in the Children’s Court.

sz

1 Describe the meaning of the term ‘do/i
incapax’.

2 Explain the distinction for the
prosecution if a child is under 10 years
old, 10-13 years old, or 14 and older.

3 Outline the facts of R v LMW. Evaluate
the outcome of the case and discuss
whether you think the law was
appropriate in the circumstances.

4 Discuss some arguments for and against
the retention of doli incapax in its present
form.

5 Read the full article by Thomas Crofts,
available at http://cambridge.edu.au/
redirect/?id=6244, and elaborate further
on the contemporary issues surrounding
doli incapax.

& J

5.3 Therights of children
and young people when
questioned or arrested

The rights of children and young people when
dealing with law enforcement authorities vary
between Australian jurisdictions. However, the law
generally recognises that children and young people
require some special protections when dealing
with the police that are not afforded in ordinary
circumstances to adults. In 1997, the Australian
Law Reform Commission (ALRC) conducted an
important inquiry into young people and the law,
jointly with the Human Rights and Equal Opportunity

© Milgate et al. 2016

Commission. The report was titled Seen and Heard:

Young People and the Legal Process, and examined

the relationship between young people and the

legal process, including the criminal process. The
report's recommendations included:

» standardising the minimum age of criminal
responsibility, which was achieved in all
jurisdictions in 2000

» standardising national standards through
legislation or policy for juvenile justice that
extends to investigation and arrest, bail
conditions, sentencing and detention.
Particularly, changes were recommended to

ensure that Australian jurisdictions comply with
Australia’s obligations under the United Nations
Convention on the Rights of the Child. However,
national standards have not yet been implemented.
The inquiry also surveyed 843 children and young
people on dealings with the police: 78% of those
surveyed stated that the police rarely treated young
people with a sufficient degree of respect. There
could be many reasons for this, and it does not
necessarily mean inadequate policing. However, it
was clear that there was room for improvement in the
relationship between young people and police. Since
the survey, a number of legislative changes have
been introduced to try to add certain protections for
children and young people.

As explored in Chapter 2, the main legislation
outlining police powersin New South Walesisthe Law
Enforcement (Powers and Responsibilities) Act 2002
(NSW). The Act contains a number of requirements
for police in their dealings with young offenders.

Questioning of young people

Police in New South Wales have the power to
approach young people and ask them questions at
any time, as they do for adults. Most police powers
that apply to adults (for example, powers to ask a
person to ‘move on" and most compulsory powers
of search and seizure) apply equally to children and
young offenders.

Identification, name and address

The police have a right to ask a person to identify
themselves by giving their name and address.
Likewise, a person can ask a police officer for their
name and their police station. There are several
situations, under various laws, where a person is
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legally required to respond and may commit an

offence if they do not, for example:

« where the police officer suspects on reasonable
grounds that the person can assist them in
investigating an indictable offence that was
committed nearby

e inanumber of situations relating to vehicles
and traffic

* where a person is suspected of committing an
offence on atrain.

However, some laws do apply to young people
in particular. For example, under the Summary
Offences Act 1988 (NSW), a person can be stopped
and required to provide their details if suspected of
being under the age of 18 and carrying or consuming
alcohol in a public place without adult supervision
or reasonable excuse. If the young person cannot
produce adequate identification, refuses to comply
with the request or gives false details, police can
impose a fine of up to $20.

Questions and right to silence

With regard to ordinary police questioning, the
police may ask a person questions at any time.
However, in most circumstances a person is not
required to respond and may exercise their right to
silence. A person can refuse to answer questions,
even if they have been taken to a police station for
questioning or arrested. This is because it may not
be intheir best interests to answer certain questions
as their answers may later be used in evidence. For
this reason, a person suspected of committing any
offence should usually not answer police questions
or sign any statements until they have received
independent legal advice.

right to silence
the right of a person to refuse to answer any question put
to them by the police

Right to support of aresponsible adult

The law provides an additional level of protection
for young people under the age of 18 when they
are questioned by police. This is because the law
assumes that young people may not be aware of their
rights, may not fully understand the law or may be
more vulnerable than adults in these circumstances.
Under s 13 of the Children (Criminal Proceedings) Act
1987 (NSW), any information or statement a child or
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young person gives to police will be inadmissible as
evidence in court proceedings against that person,
unless:

+ thereisaresponsible adult other than the
police officer present, such as a parent, youth
worker, guardian or lawyer

the judge or magistrate otherwise decides that
it should be admitted.

This is an important protection for young

offenders as it means that police must ensure that
there isaresponsible adult presentany time a person
under18yearsoldis questioned. If not, the police may
be unable to use any information they were given as
evidence. Generally, the adult should take notes and
ensure that the young person gets legal advice and
knows that they do not need to answer questions.

Searches

Police search powers for children and young people
are largely the same as for adults, apart from strip
searches. Under the Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW), police can never
perform a strip search on a child under 10. For a

ress

1 Explain if or when a young person has to
give their name and address to police.

2 Define therighttosilence and discuss its
impact on police powers to question.

3 Assess whyayoung person might need
aresponsible adult present when asked
questions by the police.

\_ J

People under the age of 18 are entitled to free
legal advice from Legal Aid NSW. This can be
accessed over the phone on their ‘Help over
the Phone’ service on 1300888529. This service
is staffed by qualified lawyers experienced in
juvenile matters and is accessible to young
people seven days a week. Furtherinformation
isavailable onthe Legal Aid NSW website (see
http://cambridge.edu.au/redirect/?id=6245).
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person between 10 and 18, a responsible adult other
than a police officer must also be present, and if the
person is 14 or older they must agree who the adult
should be. Police may only conduct strip searches
in serious and urgent circumstances. When
conducting a strip search, police have to respect a
person’s privacy and must not touch the person.

Arrest and interrogation

The conditions under which a young person can be

lawfully arrested are the same as those for adults.

These conditions are listed in the Law Enforcement

(Powers and Responsibilities) Act 2002 (NSW). The

Act requires that:

e police know or believe on reasonable grounds
that the person has committed or is about to
commit an offence

* police have a warrant for the person’s arrest

» certain other conditions, relating to people who
are on bail conditions, be adhered to.

Police musttell a person thatthey are underarrest
and why, and inform the person of the police officer’s
name and station. Police may use reasonable force
inarresting a young person, but the force may not be
excessive, and the police officer may not assault or
intimidate them. Likewise, a person cannot assault a
police officer, resist arrest or use offensive language,
or they may be guilty of further offences.

Support person and legal advice

The ALRC's Seen and Heard report, discussed
earlier, recommended that upon arrest a child
or young person’s guardians or carers should be
notified as soon as possible. This should not occur
if the person’s carer or guardian may be a threat to
the child or young person’s safety, which might be
the case in some circumstances.

Under the Law Enforcement (Powers and
Responsibilities) Regulation 2005 (NSW), people
underthe age of 18 are defined as ‘vulnerable people’
and are given special protection when arrested and
detained for questioning. The regulation requires the
police tofind out as soon as possible who the child’s
parent or guardian is and to contact them. Young
people must have a support person, or interview
friend, such asa parent, guardian or solicitor, present
at a police interview. Police may not conduct any
interview of a child or young person unless a support
person is present. For people 14 years and over, police

Figure 5.8 Young people must have a support person
present at a police interview.

must get the young person's agreement on who they
want as the support person. The support person
will assist the child or young person and observe
whether or not the interview is conducted properly.

interview friend

a parent, guardian, friend or legal representative present
at the police interview of a minor; the interview friend’s
role is to offer support and witness that statements are
made voluntarily

© Milgate et al. 2016

The police custody manager is required to assist
the child or young person. At present there is no
requirement to have legal representation during a
police interview. The Seen and Heard report suggests
that this should be a requirement for children and
young people, and in 2002 the Supreme Court of
New South Wales ruled in the case of R v Cortez,
CE, ME, IKEA & LT (unreported, NSWSC, Dowd J,
3 October 2002) that the custody manager’s duty
includes informing a young person that legal aid
advice is available over the phone and giving them
an opportunity to ring it.

Caution of rights

As with questioning in general, people have a right
to silence when dealing with the police. Like adults
who are arrested and interrogated, children and
young people may incriminate themselves without
realising they are doing so and must be warned
against this. Under the Law Enforcement (Powers
and Responsibilities) Act 2002 (NSW), any person
arrested must receive a caution —that is, the police
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must warn the person, orally and in writing, as soon
as practicable after they are detained, that they do
‘not have to say or do anything but that anything the
person does say or do may be used in evidence'. They
must also inform them of the maximum allowable
period for detention without charge.

The accused has to sign an acknowledgement
that this caution has been given —this would usually
be completed by an interview friend, guardian or
carer on the child’s behalf. Some criticism of this has
been that children and young people may not always
understand the technical language used in the
caution and that it should be age-specific. It has also
been argued that admissions and confessions from
children and young people should be admissible in
court only if they have been electronically recorded.

Detention and identification

As with adults, people under 18 years of age in New
South Wales can be detained for a maximum of four
hours, or up to a further eight hours if a warrant for
the extension is granted.

The Seen and Heard report recommended that
children and young people not be detained for a
period longer than two hours in all states. This is
the practice at a federal level. Children may be
particularly vulnerable during long periods of
detention, so excessive periods are discouraged.
As mentioned above, the presence of an interview
friend is one mechanism that may help prevent
evidence being obtained under duress or coercion
during lengthy periods of interrogation.

Forensic procedures, photos and
searches

Police will often require identification of suspects
when arrested, including photographing them or
taking fingerprints or DNA samples.

Foryoung people 14 years or over, police may take
fingerprints or photographs if it is for the purpose
of identifying them. However, for children under 14
years, the police can only take photos or fingerprints
if they apply to the Children’s Court to do so. The
child may not be held in custody while the application
is being obtained, and the Children's Court will take
into account the seriousness of the offence, cultural
and ethnicity considerations, the ‘best interests’ of
the child and the wishes of the child and their parent
or guardian.
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Figure 5.9 Police cannot take a DNA sample of any
suspect under 18 years old unless they have a court
order allowing them to do so.

Similarly, police cannot take a DNA sample of any
suspect under 18 years old unless they have a court
order allowing them to do so. Children and young
people cannot give this consent on their own. If the
criminal matter is not proved in court (for example,
if the personis acquitted), or the person isfound not
guilty, or the case is discontinued, the police must
destroy any fingerprints, photos or DNA samples on
request of the parent or guardian.

Additional comments

It is hoped that good policing has preceded the
arrest of a child or young person, and that police
have gathered sufficient evidence to bring them
into the police station. However, this is not always
the case.

In some jurisdictions, there is criticism that police
may rely too heavily on powers of arrest to gather
evidence or to further the interrogation of suspects,
especially inthe case of Indigenous youth. The United
Nations Convention on the Rights of the Child obliges
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Legal Info

Legal rights of children and young

people

* Children and young people have a right
to have a responsible adult present when
police ask them questions.

* |Ifthe personis under 18 years old, a
strip search can be conducted only if
an independent responsible adult is
present; no strip searches are permitted
for children under 10 years old.

» Ifachild or young person is arrested,
police must find out details of the
person’s parent or guardian as soon as
possible and contact them.

e Achild or young person must have a
support person present during a police
interview.

e Police must give the caution about rights
in the presence of the support person.

» Police must inform the child or young
person of their right to contact Legal Aid
NSW and give them the opportunity to
do so.

e The same period of detention as for
adults applies, but a shorter period is
strongly recommended.

e Ifthe personis under 14 years old,
fingerprints and photos can be taken
only with a Children’s Court order.

e Ifthe personis under 18 yearsold, a
DNA sample can be taken only with a
Children’s Court order.

\_ J

countries to use arrest only as a ‘last resort’, as it
is a negative and traumatising experience for
children and young people. The Seen and Heard
report also recommended that, for children
considered ‘at risk’, welfare and health services will
usually be more appropriate than police to deal with
the situation.

Section 99 of the Law Enforcement (Powers
and Responsibilities) Act 2002 (NSW) lays down
the principle in New South Wales, with detailed
provisions about when and for what purpose an
arrest can be made. Section 8 of the Children
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(Criminal Proceedings) Act 1987 (NSW) also creates
a presumption that children should not be arrested
or detained, unless, for example, the offence was a
serious or violent one, or there is a danger of further
offences or violent behaviour.

Further, it could be argued the police in New
South Wales and other jurisdictions should be given
additional specialist training in juvenile policing
to enhance their understanding of many of the
complex issues that some troubled young people
may be facing and that are usually influencing their
offending behaviour. As stated earlier, the events
and methods surrounding police contact matter
significantly and can affect a young person, forming
lasting impressions. Improving policies or finding
alternatives — including community- or problem-
oriented strategies, adjustments to procedures
for the apprehension of juvenile offenders,
interrogation and evidence-gathering guidelines,
and police discretion regarding referrals to juvenile
courts or other alternatives — are all areas worthy of
refinement,

As aresult, it could also be suggested that some
children and young people enter the criminal justice
system unnecessarily, and is likely to have a negative
impact on them. Alternatives to this approach are
available to police under the Young Offenders Act
1997 (NSW), which is discussed in more detail later
in this chapter.

1 Qutline the main allowable
circumstances for police to arrest a
young person in New South Wales.

2 Explain what is meant by the term
‘interview friend’.

3 Describe when a young person's
fingerprints can be taken by police.

4 Outline some of the criticisms that
are made in respect to the way that
some young offenders are dealt with
under the Law Enforcement (Powers and
Responsibilities) Act 2002 (NSW).

\_ J
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4 Children’s Court -
procedures and operation

CHAPTER5 YOUNG OFFENDERS

The Children’'s Court follows procedures laid
out under the Children’s (Criminal Proceedings)

Act 1987 (NSW). Section 6 of the Act requires
the court to show regard for the following main

The Children’s Court of New South Wales was
discussed in Chapter 3 under the topic of the court o
hierarchy. The Children's Court is a specialised principles:
court established in 1987 under the Children’s Court
Act 1987 (NSW). It has a dual role:

dealing with the criminal matters of children
and young people under 18 years of age

dealing with matters of care and protection of

Children have rights equal to those of adults
and have a right to be heard and participate in
. proceedings that affect them.

Children are responsible for their actions but

require guidance and assistance.

children and young people referred to it by the Where possible, there should be no interruption

Department of Community Services.
Matters in the Children’'s Court are presided over

to the education of a child.
Where possible, a child should be able to reside

by a magistrate, but there is no jury. Magistrates In theirhome.

undergo specialist training by the Judicial
Commission of New South Wales in dealing with

Additional principles under s 6 relate more
specifically to the sentencing process.

youth matters and proceedings. Across New South In the Children’s Court, as well as in children’s

Wales, there are 13 children’s magistrates sitting
in seven Children’s Courts. Five of these are in

matters heard in higher courts, trial formalities will
be different from those in ordinary courts and will be

metropolitan areas. There are also five children’s aimed at protecting the interests of the child. Some

registrars appointed to assist in the administration of tbe main differences are outlined in the "Legal
of matters before the Children’s Court. Info’ box.

[n its criminal jurisdiction, the Children’'s Court . o
1 ernar Jurseict | B Children’s Court statistics

The NSW Commission for Children and Young
People is an independent organisation that reports

can hear the following matters involving children:

any offence committed by a child, except a

serious indictable offence (serious indictable

offences, such as murder and manslaughter, to the New South Wales Parliament and monitors

armed robbery or sexual assault, will be heard trends in young offender rates, among its many

: . tasks. The commission’s rationale for doing this
in a higher court)

. is that it believes children and young people who

committal proceedings of any indictable

. . . become involved in crime are usually involved in
offence, including serious ones, where the

accused is a child. minor crimes, but that for a small group of these

Legal Info

Differences in children’s criminal proceedings

~N

Inthe Children’s Court, the matter will be heard summarily (with no jury), before a single magistrate.
« Children’s proceedings are conducted in aclosed court in order to protect the identity of the child —
only parties to the proceedings are present, and reporters or family victims if the court allows.
The media cannot publish the name of any child who is involved in the process, unless
authorised by the court or the child is deceased.

Courts in children’s proceedings will need to consider the main trial and sentencing principles
under s 6 of the Children’s (Criminal Proceedings) Act 1987 (NSW).

The court will give the child the fullest opportunity to be heard and to participate.

The court must take measures to be sure that the child understands the proceedings, and
answer any questions that the child asks about the process or decision.

Available penalties and sentencing procedures differ from those of ordinary courts.

\_ .
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offenders regular contact with the criminal justice
system becomes a way of life, which has drastic
implications for their future.

The commission monitors data from the
Children’s Court, but statistics do not include
diversionary methods such as warnings, cautions or
conferencing. Some of the findings from its report, A
Picture of NSW Children, are that on an average day
in 2013-14 there were up to 155 children in sentenced
detention New South Wales. Of these:

*  boys were 14 times more likely than girls to be
there

* itwas 13 times more likely for 15-17-year-olds to
be there than 10-14-year-olds

» Aboriginal children were approximately 26
times more likely than non-Aboriginal children.

On a positive note, of the 7515 young people
between the ages of 10 and 17 who appeared before
a New South Wales criminal court, detention
continues to be the principal penalty for only a very
small number of cases: approximately 1%.

Withdrawn by prosecution 8%

Acquitted 3%
Transferred to other court levels 3%

Proven guilty® 86%

Figure 5.10 Criminal cases finalised in children’s
courts, by method of finalisation, 2011-12 (%). Source:
Australian Institute of Criminology

The Children’s Court Clinic

The Children’s Court Clinicisanarmofthe Children’s
Court and is established under the Children’s Court
Act 1987 (NSW). The clinic's main function is to
make clinical assessments of children and submit
reports to the court. A magistrate or judge in
a children’'s case can make an order for expert
assessments of a child in a particular case — a
clinician then assesses the child and writes a report
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Figure 5.11 A clinician assesses the child and writes
areport to the court to help it make a decision in the
best interests of the child.

to the court to help it make a decision in the best
interests of the child.

In its criminal jurisdiction, the Children’s Court
may in certain cases decide that a child or young
person requires assessment by the clinic after they
have been found guilty of an offence but before they
have been sentenced. Assessments will generally
be performed in New South Wales by Juvenile
Justice, but more recently they are done through
the clinic. The clinic will be asked to complete an
assessment where there are ‘specific psychological,
psycho-social or mental health issues present in the
child’s situation that the court needs to consider
prior to passing sentence’. The assessment report

reess

1 Describe the types of offences that can
be heard in the Children’s Court.

2 Outline the differences between
children’s criminal proceedings and
ordinary court proceedings.

3 Identify the recent trends in cases heard
by the Children's Court and describe
what the most common profile of
offenders is.

4 Describe the role of the Children’s Court
Clinic.

\_ .
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might deal with a variety of issues, such as mental
health, intellectual disability, drug and alcohol use,
violence, sexual abuse/assault, and/or psychological
issues. The assessment report may take time, and
the child’s sentencing is likely to be postponed until
the report is available.

5.5 Penalties for children

The purposes of sentencing were looked atin Chapter
4. However, in children’s criminal proceedings, the
purpose of rehabilitation is given primary weight.
Thisisconsistent with the United Nations Convention
on the Rights of the Child, which acknowledges that
children and young people have the best chance of
any offenders of being rehabilitated and reintegrated

CHAPTER5 YOUNG OFFENDERS

into society. As mentioned above, factors under s 6 of

the Children’s (Criminal Proceedings) Act 1987 (NSW)

are to be considered in children's proceedings.

Additional s 6 principles that relate more specifically

to the sentencing process include that:

* The penalty imposed on a child shall be no
greater than that of an adult for the same
offence.

* Children should be assisted with reintegration
into the community to sustain ties to their
family and community.

« Children should take responsibility for their
acts, and make reparation for them if possible.

» The effect on the victim should be considered,
although this must be subject to other
principles.

Table 5.1 Penalties that apply to children

Dismissal The court can dismiss the charge without punishment or conviction, but may decide
to issue a caution to the offender.

Conviction For young offenders, the court can decide whether to record a conviction, but for
children under 16 years old no conviction can be recorded.

Adjournment The sentencing can be adjourned or deferred for up to 12 months to assess the
child's prospects of rehabilitation, and reconsidered at that later date.

Bond The child can be released on a good behaviour bond for up to a maximum of two

years.

The child can be released subject to the child complying with a conference youth
justice conference outcome plan.

Youth justice

Fine A fine of up to 10 penalty units ($1100) can be imposed, but the court must take into
account the child’s age and ability to repay it.

Probation A bond with a probation order of up to two years can be imposed, overseen by an
officer of Juvenile Justice.
Community A community service order is a severe penalty, and can be made for up to 100 hours

if the child is under 16, and up to 250 hours if they are 16 or over; an assessment (as
mentioned earlier) is required to confirm if the child is suitable for a community

service order

service order.

Suspended Similar to a suspended sentence, a court can suspend a control order (see below)

control order for up to two years, subject to good behaviour.

Control order A control order is the most severe penalty, and is similar to an adult sentence
of imprisonment except it involves detention in a Juvenile Justice Centre; the

maximum time a child can be sentenced to a control order is two years.

Juvenile Justice Centre
a detention centre housing young
offenders subject to control orders

control order

similar to an adult sentence of
imprisonment, except served in a
Juvenile Justice Centre

youth justice conference
ameasure under the Young Offenders
Act 1997 (NSW) to divert young
offenders from the court system
through a conference that addresses
the offender’s behaviour in a more
holistic manner
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Many of the mitigating or aggravating factors,
both objective and subjective, that are relevant
to ordinary proceedings might also be relevant to
sentencing in children’s proceedings. Victim impact
statements have also recently been permitted in the
Children’s Court.

For most children’s offences, penalties will be
significantly less severe than in ordinary law and will
be considered with the child's rehabilitation in mind.
For specific serious indictable offences heard by
higher courts (such as murder and manslaughter),
ordinary sentences will be applied. For other serious
offences, the higher court may decide whether the
ordinary law or children’s penalties should apply.

Section 33 ofthe Children’s (Criminal Proceedings)
Act 1987 (NSW) lists the penalties that can be applied
to children. These are outlined in Table 5.1 on
page 111.

Juvenile Justice Centres

A control order is the most severe penalty available
in children’s criminal proceedings. It is similar to
the adult penalty of imprisonment, except that the
maximum time servable is two years and the young
offender is not held at an adult correctional centre
but at a Juvenile Justice Centre.

Juvenile Justice Centres are managed by
Juvenile Justice, which is a part of the Department of
Human Services. They are overseen by the Children
(Detention Centres) Act 1987 (NSW). The programs
encourage rehabilitation and reintegration of young
offenders into the community.

As for adult imprisonment, control orders are
only to be used as a last resort. If used, the court
must give clear reasons why it cannot impose
any other penalty. Courts must also announce
a non-parole period for any control order longer
than six months, although young offenders may
still be released before the end of their non- parole
period.

The reality, though, is that many young offenders
end up in Juvenile Justice Centres, and the effects
of this incarceration are mostly negative, and
detrimental to rehabilitation. Amendments to
s 22A of the Bail Act 1978 (NSW) enacted in 2007
also account for the increasing number of juveniles
on remand in New South Wales, most for relatively
short stays. These amendments set tougher balil
conditions, such as movement restrictions and
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curfews, as well as ensuring that individuals can
only make one application for bail.

This led to a 32% rise in the number of juveniles
on remand from 2007 to 2011. As juvenile offenders
are mainly remanded for welfare reasons such
as a failure to comply with curfew, rather than
offence-related reasons, and as four out of five
young offenders held on remand do not get a
custodial sentence once they've been to court,
this amendment’s provisions have added to the
negative experience many young people have
with the criminal justice system, reinforcing their
negative perception of it. There are some young
offenders who are a risk to the community, but even
for them incarceration is not always the answer.
Preventive and rehabilitative programs which are
more resource-efficient are discussed later.

Further amendments were made to the Bail Act
1978 (NSW) after repeated criticism from within the
legal fraternity and the broader community that the
2007 amendments had fundamentally undermined
the presumption of a bail hearing including young
offenders. A new Bail Act 2013 (NSW) was enacted
and commenced operation in May 2014, For many
young offenders restrictive bail conditions such as
curfews and places of residence were unable to be
met, and hence they ended up in remand centres.
The new bail regime changed the approach to
serious offences, such as murder: instead of having
a presumption against bail, it instituted a general
consideration of whetherthere was an ‘unacceptable
risk’ of the accused person reoffending. After some
high-profile cases where the accused were released
on bail under the May reforms, the Baird government
bowed to tabloid media criticism and after only a
month of operation the Act was again amended to
further restrict judicial discretion in bail applications
with a revised test where the onus is on the accused
to ‘'show cause’ why their detention is not justified.

The extent to which this will influence
the increasing number of young offenders in
incarceration as opposed to appropriate diversionary
programs remains to be seen. Figures from the
Juvenile Justice annual report state