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Preface

The authors welcome you to the Ninth Edition of Legal Studies for Queensland (Volume
1) that covers subject matter contained in the Legal Studies 2024 General Senior Syllabus,
Units 1and 2. The emphasis of this edition is to provide students and teachers with

the foundational learning concepts and experiences that enable them to develop greater
independence as learners and navigate the challenges of the curriculum and assessment

system.

This text uses a wide range of practical activities, including inquiry and research tasks,
case studies, practical applications, hypotheticals and what do you think? activities that we
have interpreted and implemented to allow students to experience all syllabus objectives
identified as:

« [Cl: Comprehend legal concepts, principles and processes.

« [S]: Select current and relevant legal information from primary and/or
secondary sources.

« [Al: Analyse legal issues, to apply legal concepts, principles and processes to determine
the nature and scope of an issue and to examine associated viewpoints and their
consequences.

« [El: Evaluate legal situations, using knowledge from their analysis of legal issues
to present legal alternatives then make a recommendation(s) in response to the
situation; justifying the decision or recommendation(s) using legal criteria.

« [R]: Create a response to communicate meaning according to the intended purpose.

The mastery of syllabus objectives are also developed by our use of a structured inquiry-
based learning approach, that is central to Legal Studies. Throughout each topic, students
are given a contemporary legal issue, question or problem, and components (such as source
material or activities) to develop their confidence and independence to become learners
responsible for their own learning.

As an experienced team of current and former legal practitioners and educators we continue
to aim for the highest standards of legal accuracy and scholarship in our writing, so that the
content can be used as an authoritative reference source for teachers, whilst ensuring that
the text is readable and engaging for senior school students. To the best knowledge of the
authors, this text provides an accurate picture of the law at the time of writing.
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1.1 The rule of law

Key Terms

Throughout this textbook we will highlight some key terms that are important to each topic.
Some of these definitions are drawn from the Legal Studies General Senior Syllabus or other
sources, such as a legal dictionary. Knowing these key terms will help you understand the
larger legal issues you will be asked to analyse and evaluate.

Code: a collection of laws or statutes.

Equitable: even and impartial; finding an acceptable balance between the rule of law and the
rights and freedoms of individuals and society.

Just: legally correct, conforming to that which is lawful, fair or reasonable in the
circumstances.

Rule of law: the doctrine that all people are equal before the law and that the government is
subject to the law.

We cannot build foundations of a state without rule of law.

Palestinian politician Mahmoud Abbas

The doctrine of the rule of law is the foundation of our legal system. Although it is made up
of many principles, essentially the rule of law asks that every law, process and decision should
reflect that everyone, no matter their status or power, are equal before the law.

Origins of the rule of law and democracy
We can trace the many principles that underpin the rule of law from our ancient civilisations.

The Code of Hammurabi, a collection of legal rules made by Babylonian King Hammurabi, is one
of our longest surviving legal texts and illustrates how some ancient societies sought to create
systems that supported the concepts of fairness and justice. The Code sets out a list of crimes,
punishments and guidelines about how to deal with civil disputes. These rules were binding on
all members of the community—even people who held privileged positions. This is evidenced in
its introduction, which states the Code ensures the “...strong should not harm the weak.’

The ancient Greeks created a democratic system that included checks and balances against those
who held power by giving its citizens individual freedoms and rights, as well as a voice in law-
making (although not everyone was considered a citizen).

Today, modern democracies throughout the
world, such as those seen operating in the
United Kingdom, United States of America,
New Zealand, Canada and Australia believe
that no-one, not even the president, premier
or prime minister, should be above the law.
Perhaps the most recent example of this is
the impeachment of the 45th President of
the United States, Donald Trump. Although
he was found ‘not guilty’ in the Senate

(after being impeached by the House of

Code of Hammurabi
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Representatives) the fact that he was put on trial at all demonstrates that even those that hold
the highest office are still answerable to the people. In their own ways, all these societies,
whether it be ancient or modern, have created systems that seek to provide stability, fairness,
equality and a clear process for resolving disputes.

Case Study

Democracy can only survive when ordinary men and women have faith in the
integrity of those whose responsibility is the preservation of integrity of Parliament
in all its workings. It is particularly important that those who have the privilege,

the honour and the responsibility of cabinet rank should not, for their personal
advantage, abuse their position.

R v Jackson & Hakim (1988) 33 A Crim R 413 at [435]

R v Nuttall (2008) District Court of Queensland

Facts: Gordan Nuttall was a member of the
Queensland Legislative Assembly from 1992 to
2006. For most of that time he held a Ministry
position.

A Crime and Misconduct Commission (CMC)
investigation looked into a number of payments
made to Nuttall by Ken Talbot (a Queensland
businessman) and Harold Shand (then a
director of the Workcover Queensland Board). 3 :
Shand was appointed a director by Nuttall while it ¥ .—':7’
he was the Minister for Industrial Relations.

. . | 'l
He was charged with 36 counts of receiving a f§
secret commission. He pleaded ‘not guilty’.

._—n‘

Legal Issue: Did Nuttall corruptly receive

anything of valuable consideration (such as real or personal property, money or a loan) from
Talbot and Shand while holding a Ministry position? Did this influence Nuttall to show favour
or disfavour towards Talbot and Shand or provide the expectation of influence?

Decision: When summing up the case to the jury, Chief Judge Patsy Wolfe told the jury
Nuttall’s guilt or innocence hinged on what he believed Talbot and Shand wanted when they
gave him the money.

A jury found Nuttall guilty of all charges. He received a sentence of seven years
imprisonment. He was eligible to apply for parole at 2 January 2012. He appealed his
conviction and sentence, but this was dismissed by the Queensland Court of Appeal.

1. With what criminal offence was Nuttall charged? [C]
2. What was the outcome of the trial. [C]

3. Explain how this case shows Nuttall, a person who held a powerful position as a member
of parliament, was subject to the law. [A]

4. Justify whether or not the outcome of this case demonstrates the rule of law operated
effectively. Explain your reasons. [E]




Rule of law principles

There are many principles that underpin the rule of law in Australia that work together to help
make everyone equal before the law. You will see these principles mentioned at various points
throughout your Legal Studies course. Some key principles are set out in the infographic below.

There be a Law does not discriminate between people unfairly

presumption

of innocence

Due process be observed Law and decision

making occur in an
There be a free press

open and transparent
R U I E environment
All have access
> OF LAW
There must be the
ability to question,

seek review of, or

Courts are free .
. . be critical of the
from actual or Law is clear, certain, known
. . government
apparent bias and accessible
Separation occurs
The judiciary be Law reflects relevant between the bodies
independent international laws that make, administer
and interpret the law

Some of you might argue that these principles don't exist in the real world—and that’s ok.
As Legal Studies students, it'’s important to be critical and question whether the law and
our legal processes are just, fair and equitable.

The rule of law is important as it protects all of us from the misuse of power by restricting what
governments, businesses and individuals can do to each other by ensuring everyone must obey
and follow the law. This helps our community to function effectively and efficiently.

Tip

Each time you are asked to analyse or evaluate a legal issue or the law, you may like to
think about whether the principles of the rule of law are being applied and to what degree.
For example, prior to 2017, the Marriage Act 1961 (Cth) defined marriage as being,

‘between a man and a woman.’ Although the law was clear, certain and known; the law also
discriminated between same-sex and heterosexual couples. This unequal treatment was a
key factor behind the reform of Australia’s definition of marriage, which now defines marriage
as, ‘the union of 2 people to the exclusion of all others, voluntarily entered into for life.” You
will notice this definition does not reference a person’s sex or gender.

ane)

| Topic 1: Legal Foundations - Chapter 1

Unit 1: Beyond Reasonable Doubt

11



Units 1 & 2

Legal Studies for Queensland |

12

Practical Application

1. Match the relevant rule of law principle (A-F) being referred to in each source (1-6). [C]

A. Law and decisions
are made in an
open environment

B. The independence
of the judiciary

C. A free press

D. Separation between
the bodies that make,
administer and
interpret the law

E. Presumption
of innocence

F. Due process
is observed

1. The doctrine is reflected in the structure of the Australian

Constitution: Chapter | is entitled ‘The Parliament’; Chapter I,
‘The Executive Government; and Chapter lll, ‘The Judicature’.
But these powers are not as separate and the distinctions not as
clear as some might imagine.

Source: Australian Law Reform Commission, Traditional Rights and Freedoms—
Encroachments by Commonwealth Laws (Interim Report 127, July 2015).

. ...because there is a considerable imbalance of resources

between the State and the defendant...[it] requires that proper
measures are taken to ensure that such censure does not fall on
the innocent.

Source: Andrew Ashworth ‘Four Threats to the Presumption of Innocence’ (2006)
10 International Journal of Evidence and Proof 241, 251.

. ...the prosecution brings the charge against the accused,

and for that reason the prosecution has the burden of proving
that charge. The standard of proof required is proof beyond
reasonable doubt...

Source: Mark Tedeschi QC and The Rule of Law Education Centre, ‘The role of a
prosecutor’, Presumption of Innocence (You Tube, 15 October 2012).

. Queensland has an open judicial system. As a member of the

Queensland public, you’re encouraged to see how it works (by
going to court).
Source: Queensland Courts, Courtroom etiquette (Web Page, 2022)

. ...judges need to be able to decide the cases on the evidence

before them in accordance with the common law and statute,
without influence or pressure from any external source.
Source: The Hon Chief Justice Catherine Holmes AC, ‘The fight for
independence’ (14 June 2019) The Australian Legal Review.

. Whether it’s starving the public broadcaster of funding while

forking out millions to Foxtel, the further concentration of media
ownership in Australia, or the frequency with which journalists,
media organisations and whistle-blowers are being raided and
arrested by police — these are not the features of a healthy
democracy.

Source: Ebony Bennett, ‘Why freedom of the press matters’, The Australia
Institute (Web Page, 6 June 2021).




1.2 Customs, rules and laws

Our lives are governed by many customs (which can be influenced by our families, friends and
the communities in which we live), rules and laws.

Social customs and rules are important, but they do not have the same status or force that the
law does. To help you understand this further here is an example using a mobile phone:

Customs, rules and laws

Custom () Rule
.G@‘ When you watch a Your school has a rule
movie at the cinema, <«—— — that your mobile phone 800%3

you turn your mobile // switched off and put

phone on silent. away during class. You receive a

detention if you break this rule.
MOBILE
PHONE

——
Law 1

<%

The Transport Operations (Road Use Management-Road Rules) Regulation
2009 (Qld) s300 states that a driver must not use a mobile phone while the
vehicle is moving or is stationary but not parked. You can be fined and lose
points if you do so.

What do you think?

1. Form a group of 3. and together identify one custom or school rule that you thmk

might benefit from becoming a law. Think of reasons.that support that ch0|ce Present""

your choice to the class. [A]
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Authority

The first feature concerns who has the power to make new law—as not everyone can declare
when a behaviour has legal consequences. The authority to make new law in Australia
rests solely with parliament and, in certain situations, the courts. Unless a law is validly
made by one of these two bodies with the authority to make laws, it will not be recognised as a
law or enforced by the courts. For example, only the Queensland and Federal Parliaments can
create a criminal offence.

Consequence

The consequence of breaking or not observing a law is more serious than failing to comply with
a custom or a rule. Laws involve enforcement by courts, tribunals and other government
agencies, such as the police. When you break a law, the consequences can be quite serious
(such as a term of imprisonment, a fine or community service order) and can have life

altering consequences. In contrast, breaches of social customs or rules don’t have such serious
consequences. For example, not wearing the correct uniform won't result in you being sent to
jail, but it may result in you receiving a lunchtime detention.

Application

Laws apply to all members of society, whereas rules often only apply to a specific group
of people within a specific environment. For example, your school may have a rule that body
piercings must be hidden (with the exception of ear piercings), but this rule does not apply to
you once you graduate.

Can one action breach a custom, break a rule and see you be charged with a criminal offence?
Yes—to see how we will break down a real-life incident that occurred in an Australian Football
(AFL) semi-final in Queensland. In this game a player forcefully kicked an opponent’s head
during the match while he lay on the ground.

Custom

All players playing in the game are expected to show good sportsmanship, such as being
respectful to everyone including teammates, your opponent and the officials.

Rule
The Laws of Football (2021) Rule 18.7 states that a:

...player shall be protected from unreasonable conduct from an opposition player which is
likely to cause injury.

Queensland AFL’s Independent Tribunal banned the player from playing football for 20 years.
The player was also deregistered under the AFL’s Deregistration Policy.

Law
The Criminal Code 1899 (Qld) s335 states that:

(1) Any person who unlawfully assaults another is guilty of a misdemeanour, and is liable, if
no greater punishment is provided, to imprisonment for 3 years.

The player was charged with assault occasioning bodily harm by the Queensland Police.
The player pleaded guilty and was sentenced to 12 months imprisonment (to be released on
parole after serving two months).




Practical Application

1. For each of the following incidents during a game of rugby league:

+ identify whether the incident involves the breach of a custom, rule or a law
(or a combination). [C]

« for each rule or custom you identify, explain whether or not you believe a law should be
introduced to outlaw this behaviour. You are encouraged to consider the implications of
your decision. [A]

a. Aplayer refuses to shake hands with a player from the opposing team.

b. When play is stopped for half-time, one player punches a member of the opposing team in
the face. The player suffers a broken nose and needs to be taken to hospital.

c. Aplayer accidentally runs into an referee. The referee loses consciousness and is
diagnosed with concussion.

d. A spectator runs onto the field during the game.
e. Aplayer throws a forward pass.
f. Aplayer writes a racist message on strapping tape around his or her wrist.

2. ‘What happens on the field, stays on the field’. Justify whether you agree or disagree with this
statement, considering the implications of your decision. [E]

1.3 The purpose of law

ST—

Why do we have laws? There are many reasons why our elected representatives enact law.
Sometimes laws share a general objective, whilst others may have a specific purpose. Some
objectives or reasons include to:

+ support society to function effectively and + ensure the health, safety and wellbeing
create structure of people

« protect the community and keep « make sure that people, organisations
people safe or the government are not able to

. abuse their power
« punish people who have broken the law

+ promote an individual’s rights

+ compensate people who are wronged and freedoms

by others

« create a legal relationship or make clear
the rights and obligations of individuals,
organisations or governments.

» reflect a society’s morals, beliefs or values

For example, you are required to wear a seatbelt when in a vehicle. This keeps individuals and
other road users safe and ensures the health and wellbeing of people.

| Topic 1: Legal Foundations - Chapter 1
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What do you think?

In 2021, New Zealand passed a law that bans people born after TJanuary,‘izO'O.Q ﬁom
ever being able to buy tobacco. Are these laws justified or are they unnecessari_ly 1)
turning society into a ‘nanny state’ in which the government has gone too far.intelling = -

us what we can and can’t do in case we hurt ourselves? Justify your point of view,
“by discussing the implications of your decision. For instance, you might consider. the -

health, social and legal consequences of this law, as well as its impact on individual -~
~ rights and freedoms (which a newly elected government is. conS|der|ng repe‘ ing) [E]

Tip

When evaluating a legal situation, think about the purpose or objective of the law and
question whether it is achieving its aim. Remember, sometimes law makers have to balance
competing interests when making law. You may like to think about using this approach
when justifying a decision or recommendation too—what is the purpose behind your
alternative approach?

Learning how to locate Acts, bills and legislative material is an important skill in Legal
Studies. To locate law made by Queensland and Federal Parliament visit:

- Office of the Queensland Parliamentary Council—Ilegislation.qld.gov.au
- Federal Register of Legislation—Ilegislation.gov.au

+ Australasian Legal Information Institute (AustLii)—austlii.edu.au (this covers all
Australian jurisdictions)

The task below asks you to locate a bill. As this may be your first time locating law, you may
find the steps below helpful. In this example we are locating the Corrective Services (No
Body, No Parole) Amendment Bill 2017 (Qld).

1. Identify the correct jurisdiction of the law.
As this Bill originates in Queensland we will visit the Queensland Parliamentary Council
website.

2. Visit the Office of the Queensland Parliamentary Council website —legislation.qld.gov.au

3. Open the ‘Bills’ menu (if you wish to view a current law, open the ‘In force legislation’
menu.)

4. Locate and open the year the bill was introduced. As this Bill was created in 2017, we
will open that year.

5. Locate the title of the bill you are looking for. In this example we are looking for
Corrective Services (No Body, No Parole) Amendment Bill 2017 (Qld).

6. View the ‘Legislative History’ of a bill by selecting this menu. It is here you will find the
Explanatory Notes, which contains the objectives or reasons behind a proposed law (an
extract is shown below):

Policy objectives and the reasons for them

The No Body, No Parole policy is predicated on the notion that by making parole release
for particular prisoners contingent on them satisfactorily cooperating in the investigation of
the offence to identify the victim’s location, it will encourage and provide incentive for these




prisoners to assist in finding and recovering the body or remains of the victim. This will
in turn, it is hoped, offer some comfort and certainty to the families of the victims.

One of the main reasons behind this proposed law was that it would encourage
prisoners to give the location of their victims remains before allowing them to apply for
parole. This would offer some comfort to victim’s families.

Research Task

Below you will see a list of proposed laws (called bills) mtroduced |n Oueensland S
Parliament:

»-Criminal Law (Raising the Age of: Respon3|blllty) Amendment B|II 2021 (Qld)

Waste Reduction and Recyolrng (Plastic Items) Amendment B|II 2020 (Qld) ‘

¢+ Criminal Code (Non-ConsensuaI Sharing of Intimate Images) Amendment Bill 2018 (Qld)

For each Bill:
1. Locate the Explanatory Notes of:the Bill. [S]

2. Seleot and explain the objectives or reasons why our elected repre‘sentatives' Wrsn to
introduce this law as stated in the Bill’'s Explanatory Notes. Can you add any addrtlonal
reasons why thls law should be in force? [C] [S] : 1

3. Imaglne you are a member of parliament. Decide whether or not you would support thrs
proposed law. Justify your decrsron [E] : . :

1.4 Characteristics of an effective law

To be considered ‘effective’ a law should reflect the following conditions or features:

Characteristics of an effective law

O

TSN
The law should The law should The law must be

be clearly known  be prospective  acceptable to The law should  The law should
to the public and  (take effect the community. ~ @PPly equally be capable of
be certain. in the future), to all. being enforced.

as opposed
to retrospective.

We will now discuss each characteristic in more detail.
The law should be known and have certainty

To be effective, the law needs to be clear so that individuals can understand it. The Australian
Law Reform Commission has recommended that plain English be used in legislation and legal
documents to make the law more understandable and accessible. This does not mean that every

| Topic 1: Legal Foundations - Chapter 1
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person needs to know every law that exists—it means that every law can be known if a person
wishes to find out what the law is. For example, if a person attempted to use the excuse that they
did not know it was illegal to drive without wearing a seatbelt they would still be found guilty—
ignorance or lack of knowledge of a law is no excuse. Intertwined with this, is that the law also

needs to be stable and consistent. If the law changes too rapidly or frequently people may not know

what they can and cannot do. Ambiguity, complex language and rapid change can lead to
uncertainty and confusion.

Criminal Code 1899 (Qld)
22 Ignorance of the law—bona fide claim of right

(1) Ignorance of the law does not afford any excuse for an act or omission which would
otherwise constitute an offence, unless knowledge of the law by the offender is expressly
declared to be an element of the offence.

U Practical Application

The use of graphics in areas such as contract law, employment law and consumer law is another
way organisations and governments are helping people understand the law.

HOW CONTRACTS DRAWN UP AS COMIC STRIPS ARE BEING PUT
TO USE IN SOUTH AFRICA

Contracts are an important part of our lives.

But, contracts always seem to be documents ‘written by lawyers for lawyers’. They are dense,
complex and hard to read even if you'’re very literate; and are largely impenetrable if you have
low literacy skills.

Comic Contracts are visually dominant contracts ‘written’ in pictures. Parties are represented
by illustrated characters, the terms of the agreement are captured as comics and the parties
sign the comic as their contract.

Well designed pictures are engaging, easy to understand and easy to remember.
When pictures and text are strategically used together, such as in speech balloons or
captions, the text becomes less intimidating and comprehension is both invited and
enhanced.

Andrew Hutchison, ‘How contacts drawn up as comic strips are being put to use in South Africa’, The Conversation
(Online, 9 August 2018) <theconversation.com/how-contracts-drawn-up-as-comic-strips-are-being-put-to-use-in-
south-africa-100835>

1. Identify the document and legal area that are being turned in comics. [C]

2. Analyse the limitations of many contracts you see and sign today. How may the movement
away from lengthy documents to a more visually dominant approach assist people to
understand their legal rights and responsibilities? Can you raise any negative implications of
the increased use of pictures in legally binding documents? [A]

The law should be prospective (not retrospective)

It would be unfair if conduct that was lawful when you did it, was later unlawful because a law
was back-dated. Laws that have their effect back-dated are called retrospective laws. Generally,
retrospective laws are viewed as unjust and therefore are rarely enacted, although it
can happen from time to time.



What do you think?.

In 1988 the Federal Government passed the War Crimes AmendmentAct 1988 (Cth)
. This Act made some actions, such as war crimes, that had occurred 50 years earlrer in
Europe cnmrnal offences.

Some people felt that the morally indefensible acts that took place in Nazi- occupled
Europe legitimised the retrospective operation of this Act. Others argued that regardless :
of how evrl an act.was, it was dangerous and unfair to pass retrospective. Iegls t‘lon S

State the position you would have taken on the mtroductron of this Act Provrde'a reason
for your decrsron [E]

The law must be acceptable to the community

For a law to be effective, citizens must support its introduction and be willing to abide by it.
Laws are acceptable when the need for a particular law is understood and when it accords with
our individual and community notions of justice. For example, legal responses to domestic and
family violence are widely supported by the community. If a law does not have wide-spread
support or is incredibly unpopular, it could lead to people intentionally choosing to break

it, protest against it or lead to a government losing power. An example of this occurred in

the 1960s when the Federal Government introduced compulsory national service during the
Vietnam War. Citizens protested against this law, men openly disobeyed it and public support
of the war fell. This was one factor (of many) that placed pressure on the government to change
the law and eventually withdraw Australian armed forces from Vietnam. Another more recent

legal change that reflected the will of the community occurred in 2017, when the Marriage Act
1961 (Cth) was amended to allow same-sex couples to marry.

Practical Application

SAME-SEX MARRIAGE LEGALISED IN AUSTRALIA AS PARLIAMENT
PASSES HISTORIC LAW

Australia has officially become the 26th
country to legalise same-sex marriage
after the law was passed on Thursday with
the overwhelming backing of the Federal
Parliament. Thirteen years

after changing the Marriage Act to explicitly
forbid same-sex unions, federal politicians
voted to undo the last major piece of
discrimination against gay and lesbian
Australians.

‘Australia has done it. What a day for love,
for equality, for respect,’ declared a jubilant
Prime Minister Malcolm Turnbull, who
punched the air as he called it a historic day
for the nation. ‘This belongs to us all. This is
Australia — fair, diverse, loving and filled with
respect for every one

of us. This has been a great, unifying day in
our history.’

Attorney-General George Brandis advised
the law would formally change on Saturday,
allowing same-sex couples to lodge a
Notice of Intended Marriage from this
weekend. The minimum notice period is one
month, meaning the first legally recognised
same-sex wedding could take place on
January 9.

Only four MPs voted against the change,
and so clear was the result that a formal
count was not required. A handful of MPs -
including former prime minister Tony Abbott
and Treasurer Scott Morrison - chose to
abstain. When the vote was declared on

S<—
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Practical Application ...

the floor of the House, the packed public
gallery exploded into cheers and applause,

while MPs crossed the chamber to embrace
each other, waive rainbow flags and in some

cases cry.

Numerous well-known gay and lesbian
Australians were present to witness

the historic moment, including Olympic
swimmer lan Thorpe and actress Magda
Szubanski. Thorpe, who struggled with

his sexuality for many years and came out
publicly in 2014, said it was a ‘momentous
day’ for young gay and lesbian people.
‘We have created an Australia that is more
equitable, more fair and more just, and it is
the kind of place that more Australians want
to see,’ he said.

Opposition Leader Bill Shorten said he was
‘humbled’ by the momentous event and
‘privileged’ to be part of it. ‘This isn’t about
me or the other 150 members of Parliament
- it is about Australians and Australia, the
LGBTIQ people and their families and their

partners,’ he said immediately after the vote.

‘We are telling them: we love you, you’re
equal.’

While gay rights campaigners have fought
for marriage equality for decades, the direct
path to Thursday’s vote began two years
ago when the former Abbott government
announced it would settle the question of
same-sex marriage by a public plebiscite.

Mr Turnbull continued that policy, but it
was blocked by opponents in the Senate.
The government later opted to hold a
voluntary postal survey asking: ‘Should the
law be changed to allow same-sex couples
to marry?’

Australians voted ‘yes to that question by
61.6 per cent to 38.4 per cent, prompting
the government to allow a free vote in
Parliament, which passed on Thursday.

Source: Michael Koziol, ‘Same-sex marriage legalised
in Australia as Parliament passes

historic law’, The Sydney Morning Herald

(Online, 8 December 2017) <smh.com.au/politics/
federal/samesex-marriage-legalised-in-australia-
as-parliament-passes-historic-law-20171207-
h0Ocdj.html>

1. Identify the law that was passed by the Australian Parliament. [C]

2. Explain how Australians responded to the voluntary postal survey. What implications did this

have? [C]

3. Four Members of Parliament voted against changing the law. Research, select
and critically analyse a viewpoint which argues against the legalisation of

same-sex marriage. [S] [A]

The law should apply equally to all

For a law to enjoy the confidence and support of the people, it should apply to all citizens

equally. Members of parliament, judges and public servants should not be exempted from the
law; nor should celebrities or the rich and powerful be treated more leniently or more harshly
than others. For instance, in 2016, actors Amber Herd and Johnny Depp were charged with
violating Australia’s biosecurity laws when they failed to declare their two dogs, Pistol and Boo,
when they flew into Australia.



Case Study

Read the following case notes and answer the questions below:

Case 1
R v Baggaley (2021) Supreme Court
of Queensland

Olympic silver medallist Nathan Baggaley
was sentenced to 25 years imprisonment for
attempting to import a commercial quantity of
a border-controlled drug.

Case 3
R v Pisasale (2019) District Court of
Queensland

The former mayor of Ipswich, Paul Pisasale,
was sentenced to two years imprisonment
after he was found guilty of two counts

of extortion.

Case 2
R v Cullen (2019) Magistrates Court
of Queensland

Corey Cullen, a criminal lawyer, was ordered
to serve 80 hours of community service after
pleading guilty to one count of possession of
a dangerous drug.

Case 4
R v Haas (2019) Magistrates Court of
Queensland

NRL footballer Payne Haas was fined $500
and lost his drivers licence for six months
after he was caught driving without a licence
and using a mobile phone whilst stopped at a
red light.

1. What position of power, influence or celebrity is held by each defendant? [C]

2. Justify, using legal reasoning, how these cases demonstrate that the law is applied equally
to all. What implications would occur if a person’s position dictated whether or not they

were subject to the law? [A] [E]

Law should be capable of being enforced

If laws are not or cannot be enforced they risk being ignored and lose their effectiveness to

regulate society.

You will now apply these features to a practical example.

Inquiry Task

Are Queensland’s drug possession laws effective at.detérring the community :
from using illegal drugs for recreational purposes? -

In Queensland, the criminal offence of possession of a dangerous drug is found in Drugs Misuse

Act 1986 (Qld) s9:

(1) A person who unlawfully has possession of a dangerous drug is guilty of a crime.

Depending on the type of drug, maximum penalties can range from 15 to 25 years

imprisonment.

Read the following sources related to drug possession and answer the focus questions

that follow.
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Source 1
DRUG USE REMAINS A SERIOUS ISSUE IN QUEENSLAND: WASTEWATER REPORT

Queensland still has high rates of MDMA (also known as ecstasy), cocaine and methyl amphetamine
consumption, according to a report released by the Australian Criminal Intelligence
Commission (ACIC).

The April 2021 [wastewater] collection covered 56 per cent of the population, or about 13 million
Australians and found methyl amphetamine consumption in Queensland had steadily increased to near
pre-pandemic levels, while MCMA use in the state’s regional areas was the second highest in

the country.

Source: UQ News, ‘Drug use remains a series issue in Queensland: Wastewater report’, UQ News (Online, 28 October 2021)
<uqg.edu.au/news/article/2021/10/drug-use-remains-serious-issue-queensland-wastewater-report>

Source 2
ILLICIT DRUG OFFENCES INCREASED WHILE OVERALL OFFENCES DECLINE

While the rate of total crime decreased in the COVID-19 months, the rate of illicit drug offences
increased. lllicit drug offence rates increased between March and April 2020 (from 119.8 to
146.1 per 100,000 persons), peaked in May (191.2 per 100,000 persons), before starting to
fall again in June (160.8)

Source: Queensland Government Statistician’s Office, ‘COVID 19 and illicit drug offence trends, March to June 2020’
Queensland Treasury (Web page, 10 July 2020) <qgso.qld.gov.au/issues/10296/covid-19-pandemic-illicit-drug-offence-
trends-202003-202006.pdf>

€

Source 3
DRUG OFFENCES AND PENALTIES IN QUEENSLAND: POSSESSING
DANGEROUS DRUGS

Possession requires both knowledge of the item concerned and control of it. Both knowledge and
control must be proved beyond reasonable doubt, but proof of knowledge can be based on an
inference drawn from all the circumstances.

It is no defence that a person has forgotten that they had the drugs concerned. Also, control over the
drugs need only be momentary (e.g. in the course of concealment).

Source: Caxton Legal Centre Inc, ‘Drug offences and penalties in Queensland: Possessing dangerous drugs’ Queensland Law
Handbook (Web page, 2022) <queenslandlawhandbook.org.au/the-queensland-law-handbook/offenders-and-victims/drugs/
drug-offences-and-penalties-in-queensland/>

-

€

Source 4
SENTENCING SPOTLIGHT: POSSESSION OF DANGEROUS DRUGS

Some of the sentencing outcomes our research found for the offence of possession of dangerous
drugs included:

- a total of 151,186 offenders were sentenced for possession of a dangerous drug
« the average age of offenders at sentencing was 30.7 years
« the majority of offenders pleaded guilty (97.1%)

« the majority of offenders received a non-custodial sentence (93.2%), of which
56.4% received a fine ($554.60 average)

Source: Sentencing Advisory Council Queensland, ‘Sentencing Spotlight: Possession of dangerous drugs’, Sentencing Spotlights
(Web page, October 2017) <sentencingcouncil.gld.gov.au/research/reports/sentencing-spotlight/possession-dangerous-drugs>




Source 5
DRUG DECRIMINALISATION WOULD ‘SAVE HUNDREDS OF MILLIONS’ BUT
QUEENSLAND PREMIER RULES IT OUT

The Queensland Productivity Commission found imprisonment rates had been rising
steadily for years, reaching the highest rate per 100,000 people since federation...

At the same time, it declared ‘all available evidence’ suggested the so-called war on
drugs by state authorities had ‘failed to curb supply or use’, and cost the state about
$500 million a year in law enforcement alone, with about 1,840 people jailed annually
for drug crimes.

Source: Matt Wordsworth, ‘Drug decriminalisation would ‘save hundreds of millions’ but Queensland Premier
rules it out’, ABC News (Web page, 31 January 2020) <abc.net.au/news/2020-01-31/drug-offences-penalties-
gld-police-prison/11918390>

Source 6
AUSTRALIA’S RECREATIONAL DRUG POLICIES AREN’T WORKING, SO WHAT ARE
THE OPTIONS FOR REFORM?

Most Australians support some form of decriminalisation (caution, civil penalty or
diversion) for all drugs. Only 5% of Australians support a prison sentence for cannabis
possession, with support for prison for ecstasy (14%), methamphetamine (21%) and
heroin (24%) also relatively low.

Associate Professor Nicole Lee and Professor Alison Ritter, ‘Australia’s recreational drug policies aren’t working,
so what are the options for reform?’, The Conversation, (Web page, 2 March 2016) <theconversation.com/
australias-recreational-drug-policies-arent-working-so-what-are-the-options-for-reform-55493>

In your own words, describe the criminal offence of ‘possession of a dangerous drug’. [C]

Referring to a specific source, approximately how much is spent by law enforcement on the
‘war on drugs’. [C]

According to the Queensland Sentencing Advisory Council (Source 4), how many offenders
were sentenced for possessing a dangerous drug for the period 2005 to 20162 [C]

Explain who must prove the criminal offence in court and to what standard. [C]

Analyse one viewpoint presented in Source 6. Hypothesise the reasons behind this
perspective and its possible consequences. [S] [A]

Evaluate whether the law effectively discourages Queenslanders from using illicit drugs.
Select and correctly cite relevant information from as many sources as you can to support
your decision. [S] [E]

Using the features of an effective law as a legal criteria, justify whether this law
is effective. [E]

@\
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1.5 Legal criteria

When evaluating a legal situation, you will be required to justify your decision or
recommendation using a legal criteria. A criteria is a standard or principle you will
use to judge a law, legal decision or legal process.

Legal criteria When evaluating the law, legal process or
suggestion decision was:

Rule of law and its + the defendant given the presumption of innocence?
principles

+ due process observed?

 the law and the decision made in an open and transparent
environment?

+ there access to justice?

+ the judiciary independent?

« the court free from actual or apparent bias?

« the law clear, certain, known and accessible?
+ the law non-discriminatory?

+ international law recognised?

+ there freedom of the press?

+ there an ability to question, seek review or be critical of
the government?

Fairness or justness of + the outcome fair and just?
an outcome + the outcome legally correct?

+ any person or corporation treated unfairly?
+ the law acceptable to the community?

+ the law applied equally to all?

+ the law able to be enforced?

Common law and/or + the legal reasoning sound, fair and just?
statute law

You will now practice creating and using a legal criteria to justify a criminal law reform that was
enacted in 1991.



Practical Application

Prior to 19 January 1991, consensual adult male homosexual activity was a criminal offence.
There were many criminal offences listed within the Criminal Code 1899 (Qld) that criminalised
homosexual activity, one being:

Criminal Code 1899 (Qld)
211 Indecent practices between males

Any male person who, whether in public or private, commits any act of gross indecency
with another male person, or procures another male person to commit any act of gross
indecency with him, or attempts to procure the commission of any such act by any male
person with himself or with another male person, whether in public or private, is guilty of
a misdemeanour, and is liable to imprisonment for three years.

In the early 1990s, the Queensland Government decided to legalise private homosexual acts by
consenting adults and proposed a law that repealed relevant sections of the Criminal Code 1899
(Qld). This law was passed.

1.

Locate and select relevant principle(s) or standard(s) that you would like to use as legal
criteria. There is no specific number you need to aim for, but remember the more you use,

the deeper your justification will be. Ensure they are relevant to the legal issue you are
investigating. For example, the principle of equal treatment may be one legal criterion you use
here. [S]

. Justify, using legal criteria, whether the repealing of Section 211 was fair and just.

You should also discuss the implications of your criteria (these can be both positive and/or
negative). [E]

S—
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Review

Comprehend

1. Define the rule of law and explain how it may support just and equitable outcomes in the
criminal law and criminal justice process. [C]

2. Explain the difference between a rule and a law. You are encouraged to use examples to
further illustrate your knowledge and understanding. [C]

3. Explain the purpose of criminal law in society. [C]

4. Describe the difference between the onus of proof and the standard of proof in criminal law
in the context of the criminal offence of ‘possession of dangerous drugs’. [C]

5. Describe and explain five different principles or standards that you could include in a legal
criteria. [C]

6. Explain the five features of an effective law. You are encouraged to use examples to further

illustrate your knowledge and understanding. [C]
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2.1 Sources of law: an overview

a’e)

Key Terms

Common law (also known as judge-made law, case law or precedent): a body of law based
on judicial decisions that has been developed over time.

Customary law: the practices and systems developed by First Nations peoples, which
regulated their behaviour towards each other and towards the land in which they lived, and
which also included penalties for non-compliance.

Court hierarchy: the arrangement of the courts into a specific order guided by jurisdiction.
Decisions made in courts located at the top of the court hierarchy have greater authority than
courts located at the middle or bottom of the hierarchy.

Statute law (also known as parliament-made law or legislation): law created and passed by a
legislative body.

Law in Australia after 1788

When Captain Arthur Phillip declared our continent was part of the British Commonwealth
in 1788, our legal system began to change dramatically. In that moment, English law applied to
all people living on this continent, sweeping away one of the oldest legal systems in the world
developed by our First Nations peoples (which we will discuss in a moment). Throughout the
mid to late 1800s, England granted each British colony more latitude to develop their own laws
and legal processes. Consequently, England had less say in the day-to-day decisions made by
our governments, culminating in the creation of the Commonwealth of Australia through a
process of federation, which heralded the beginning of an independent system of government
in Australia. However, complete legislative independence was not finally established until the
passing of the Australia Act 1986 (Cth) and Australia Act 1986 (UK).

Although we make, administer and apply our own distinct laws and legal processes, you will
continue to see connections to our legal past—as many features of our legal system are similar
to those found in England. It also means you will find similarities between our legal system and
that of other Commonwealth countries such as New Zealand and Canada.

Tip

When researching possible recommendations for an inquiry task you may wish to see how
other Commonwealth countries respond to a legal issue.

Like in England, there are two main sources of law we follow, these being:

o statute law, and
e common law.



Main sources of law in Australia

T 2l

Statute law Common law
Law created and passed by a A body of law based on judicial decisions
legislative body. that has been developed over time.

Statute law is law made in Australia by parliament or by those to whom parliament has
delegated authority. It is also known as parliament-made law or legislation. It is where we
get most of our laws today. It is considered the leading source of law, as it can override law
made by the courts. For example, when the Queensland Parliament passed an amendment to the
Summary Offences Act 2005 (Qld), unlawfully entering or remaining on particular land (such as a
food production facility) became a summary offence (s13). Most criminal law, the focus of your
first unit of study, is made by State and Territory Parliaments (although the Commonwealth
Parliament also makes criminal law).

Common law is law made by the courts. It is also called judge-made law, case law or
precedent. Decisions made by superior courts, such as the Queensland Court of Appeal or the
High Court of Australia, are followed by courts located lower in a court hierarchy in matters
that are similar in a factual or legal sense. For example, in Kozarov v Victoria [2022] HCA 12, the
High Court of Australia decided that an employer owes an employee a ‘duty of care’ (a term you
will learn more about in Unit 2) to take reasonable steps to avoid excessive stress and mental
trauma. This decision will be applied in courts located lower in the court hierarchy, such as the
Supreme Court of Queensland.

Although the bodies that make these laws are independent of each other (more on that later)
they interact directly and indirectly. For example, when a judge or magistrate sentences a
defendant, they will:

« apply and interpret statute law, such as the Criminal Code 1899 (Qld) and the Penalties and
Sentences Act 1992 (Qld), and

+ use common law by applying decisions made by other judicial officers when deciding an
appropriate sentence.
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Practical Application

The Supreme Court Library Queensland (SCLQ) publishes decisions made by Queensland
courts and tribunals.

1. Locate the case R v Renata; Ex parte Attorney-General [2018] QCA 356 on the Supreme Court
Library Queensland CaselLaw database (sclgld.org.au). [S]

2. Identify and state the statute law and common law referred to by the Queensland Court of
Appeal when they made their decision in the table below. [C] [S]

Statute law Common law

It is important to re-state that statute and common law are not the oldest sources of law in
Australia, nor the only sources of law you will study. First Nations peoples, the traditional
custodians of country throughout Australia, also developed a system of law.

2.2 Customary law

WARNING: First Nations students are advised that this section of the text contains images
and words of deceased persons.

Law in Australia prior to 1788

According to the National Museum of
Australia, First Nations peoples lived on
mainland Australia for at least 65,000 years
prior to European arrival. This means

that Australia’s first source of law was
customary law.

Like all types of law, customary law sought to:

« regulate people’s behaviour

« create rights and responsibilities

+ set down penalties or reparations

« connect people with the land

+ govern relationships.
[t was communicated to the community by
word of mouth or through cultural practices
such as art, dance and song. We will now
consider the modern application of customary
law in three different areas:

« land (native title)
+ hunting and fishing rights

« family law (customary adoption).



Native title

The fiction by which the rights and interests of Indigenous inhabitants in land
were treated as non-existent was justified by a policy which has no place in the
contemporary law of this country.

The Hon Justice Brennan, 1992

Customary law was not accepted or respected by England. When the English colonised
Australia, they ignored any customary laws developed by First Nations peoples’. In particular,
they did not recognise First Nations peoples ownership and connection to their land, which we
term ‘native title’. Instead, the English declared that Australia was terra nullius (land belonging

to no-one), a legal fiction that was only overturned by the landmark case Mabo v Queensland (No.
2) [1992] HCA 23, (1992) 175 CLR 1. One of the outcomes of this decision was that it brought
customary law into the common law. This decision also influenced the creation of statute law (as
shown below).

The Mabo decision and sources of law

CUSTOMARY LAW COMMON LAW STATUTE LAW

sy

02/, 9 —

T ]| S—
n > |t
The High Court of The Commonwealth
The Meriam people had Australia recognised Government enacted the
a traditional system of law that Indigenous peoples Native Title Act 1993 (Cth),
and land tenure, a long had lived in Australia for which determines the nature
and continuous history thousands of years and and extent of native title; as
of occupying and using exercised native title well as provides a process for
the land and a deep according to their own Indigenous communities to
spiritual connection to the laws and customs. have their traditional rights to
Murray Islands. This recognised native title land recognised and protected
in common law. by Australian law.

Before we examine the Mabo decision, it is important to understand the factual basis of Mabo’s
claim, as it demonstrates the connection between customary law and land ownership. First
Nations peoples organised themselves into clans, who each occupied clearly defined territory.
A clan’s customs and laws underpinned their traditional rights and obligations with respect to
the land. Before Mabo could be decided, the High Court of Australia asked the Supreme Court of
Queensland to hear and determine the facts of the claim. The case was heard by the Hon Justice
Moynihan AO in Brisbane and the Torres Strait. Justice Moynihan heard evidence from many
witnesses that showed that the Meriam people had a traditional system of law and land tenure,
a long and continuous history of occupying and using the land and a deep spiritual connection
to the Murray Islands. This led him to conclude that the Meriam people had a strong system

of customary land rights which had existed before the arrival of the English. After Justice
Moynihan’s determination was made, the High Court of Australia could hear the legal issues in
the case.
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Mabo v Queensland (No. 2) [1992] HCA 23, (1992) 175 CLR 1

Facts: Eddie Mabo (the lead plaintiff) and four others, who lived on the island of Mer in the
Torres Strait between Australia and Papua New Guinea, went to the High Court of Australia to
seek a declaration (a legal ruling) on whether they had native title (ownership) of their land.

Legal Issue: Was there a form of ownership (native title) held by First Nations peoples of
their land? If so, does Australia recognise this form of native title and did the Meriam people
have native title of their land?

Decision: On 3 June 1992 (a date now acknowledged as Mabo Day) the High Court of
Australia, by a six to one majority, upheld the Meriam people’s claim to native title over their
traditional land.

... The common law of this country would perpetuate injustice if it were to continue

to embrace the enlarged notion of terra nullius and to persist in characterizing the
indigenous inhabitants of the Australian colonies as people too low in the scale of
social organization to be acknowledged as possessing rights and interests in land... The
dispossession of the indigenous inhabitants of Australia was not worked by a transfer of
beneficial ownership when sovereignty was acquired by the Crown, but by the recurrent
exercise of a paramount power to exclude the indigenous inhabitants from their
traditional lands as colonial settlement expanded and land was granted to the colonists.

The Hon Justice Brennan [63]

The acts and events by which that dispossession in legal theory was carried into
practical effect constitute the darkest aspect of the history of this nation. The nation as
a whole must remain diminished unless and until there is an acknowledgment of, and
retreat from, those past injustices. In these circumstances, the Court is under a clear
duty to re-examine the two propositions. For the reasons which we have explained, that
re-examination compels their rejection. The lands of this continent were not terra nullius
or ‘practically unoccupied’in 1788. The Crown’s property in the lands of the Colony

of New South Wales was, under the common law which became applicable upon the
establishment of the Colony in 1788, reduced or qualified by the burden of the common
law native title of the Aboriginal tribes and clans to the particular areas of land on which
they lived or which they used for traditional purposes.

The Hon Justice Deane and Justice Gaudron [56]

The High Court of Australia ruling recognised that First Nations peoples had lived in Australia
for thousands of years and exercised native title according to their own laws and customs.
The Court acknowledged that the Meriam people had continued their ownership of the lands
of Mer to the present time and held native title over the land. However, the ruling clearly
stated that native title claims may only apply to particular types of land (not all land), such as
vacant Crown land, national parks and some leased land.

1. Identify the lead plaintiff in this case. [C]

2. Explain the ruling the court made on the application of the doctrine of terra nullius. [C]
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3. Explain why Justice Brennan felt that the doctrine of terra nullius would perpetuate an
injustice if it were to continue. [A]

4. Explain why Justice Deane and Justice Gaudron describe the act of dispossession as, ‘the
darkest aspect of the history of this nation’. [A]

5. Locate, select and reference at least 2 to 3 secondary sources that assist you to answer
this question: Why was the Mabo decision legally significant? [S] [E]

Native Title Act 1993 (Cth)

The Native Title Act 1993 is a defining piece of legislation in terms of customary
law. As a statute that had its evolution through common law, it is the ultimate
recognition that Indigenous Australian societies possessed, and continue to
possess, well-developed systems of law.

Mr Tom Calma, Aboriginal and Torres Strait Islander Social Justice Commissioner, 2006

As a result of Mabo, the Commonwealth Government enacted the Native Title Act 1993
(Cth), which statutorily affirms the recognition at common law of the pre-existing system of
customary law. This Act determines the nature and extent of native title over land in Australia;
as well as provides a process for Indigenous communities to have their traditional rights to
land recognised and protected by Australian law. The Act sought to give certainty, stability and
enforceability to both First Nations and non-Indigenous peoples’ rights to land. One important
objective is outlined in the Act’s Preamble:

It is particularly important to ensure that native title holders are now able to enjoy
fully their rights and interests.

A native title holder’s rights and interests might include using the land to hunt and fish,

practice ceremonies, camp or teach, but it falls short of providing First Nations peoples with the
same rights as one might possess when they purchase freehold title (the most complete form of
land ownership).
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Recognition of native title gives our Kunja People the right to negotiate
on our Country — it is about working together with graziers and others,
and to build up those relationships.

Traditional Owner, Maureen McKellar, 2022

MecKellar on behalf of the Kunja People v State of Queensland [2022] FCA 245

Facts: Ms Maureen McKellar, and others on behalf of the Kunja People made a native title
claim over land located in the South West Queensland region near Cunnamulla.

After connection material was provided and assessed (which forms part of the native title
recognition process) the State of Queensland did not oppose the application. Both parties
had formed an agreement that the Kunja People had native title of the land. Both parties had
also agreed to the nature and extent of the native title rights and interests the Kunja People
held over the land. As an agreement was reached, the court was asked to recognise this
agreement. This is called a ‘consent determination.’

Legal Issue: The Federal Court of Australia was asked to determine and legally recognise
whether the Kunja People have native title in relation to the land and waters in the claim area
and what rights and interests they possess over the area.

Decision: The Kunja People were granted native title. With respect to the nature and extent
of the native title rights they were granted, the Court ordered that:

6. Subject to orders 8, 9 and 10 below the nature and extent of the native title rights
and interests in relation to the land and waters described in Part 1 of Schedule 4
are:

(a) other than in relation to Water, the right to possession, occupation, use and
enjoyment of the area to the exclusion of all others; and

b) in relation to Water, the non-exclusive rights to:

i. hunt, fish and gather from the Water of the area;
ii. take the Natural Resources of the Water in the area; and
iii. take the Water of the area,

for personal, domestic and non-commercial communal purposes.

7. Subject to orders 8, 9 and 10 below the nature and extent of the native title rights
and interests in relation to the land and waters described in Part 2 of Schedule 4
are the non-exclusive rights to:

(a) access, be present on, move about on and travel over the area;

(b) camp, and live temporarily on the area as part of camping, and for that purpose
build temporary shelters on the area;

(c) hunt, fish and gather on the land and waters of the area for personal, domestic
and non-commercial communal purposes;

(d) take Natural Resources from the land and waters of the area for personal,
domestic and non-commercial communal purposes;
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(e) take the Water of the area for personal, domestic and non-commercial
communal purposes;

(f) conduct ceremonies on the area;
(g) bury Native Title Holders within the area;

(h) maintain places of importance and areas of significance to the Native Title
Holders under their traditional laws and customs and protect those places and
areas from physical harm;

(i) teach on the area the physical, cultural and spiritual attributes of the area;
(j) hold meetings on the area; and

(k) light fires on the area for domestic purposes including cooking, but not for the
purpose of hunting or clearing vegetation.

8. The native title rights and interests are subject to and exercisable in
accordance with:

(a) the Laws of the State and the Commonwealth; and
(b) the traditional laws acknowledged and traditional customs observed by the Native
Title Holders.

9. The native title rights and interests referred to in orders 6(b) and 7 do not confer
possession, occupation, use or enjoyment to the exclusion of all others.

10. There are no native title rights in or in relation to minerals as defined by the
Mineral Resources Act 1989 (QIld) and petroleum as defined by the Petroleum Act
1923 (QId) and the Petroleum and Gas (Production and Safety) Act 2004 (Qld).

1. Where is the land central to the Kunju Peoples native title claim located? [C]
2. Explain five non-exclusive rights the Kunju Peoples have according to Paragraph 7. [A]

3. Analyse the viewpoint and consequences traditional owner Maureen McKellar raises about
the court’s decision using the quote provided at the beginning of the case study. [A]

4. Examining the consequences of Paragraph 8 to 10, are the Kunju Peoples completely free
to use the land however they wish, or are there constraints on its use? What does this
demonstrate about native title. [A]

Fishing and hunting rights

The Native Title Act 1993 (Cth) s211 (as well as State legislation such as the Fisheries Act 1994 (Qld)
s14) also allows for First Nations peoples to be exempt from laws that restrict their ability

to hunt or fish in accordance with the traditional law and customs of native title holders or
Traditional Owners. How State and Commonwealth law interact with each other was clarified
in the case of Yanner v Eaton, explained below.
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Yanner v Eaton sort of sits in that group of cases that really made a mark on the
way that native title and native title rights would be interpreted and should be
interpreted going forward.

Dr Heron Loban, 2019

Yanner v Eaton HCA 53; 201 (1999) 201 CLR 351

Facts: In 1994, Murrandoo Yanner, a member of the Gunnamulla clan of the Gangalidda
tribe, killed two juvenile crocodiles with a traditional weapon. He and other members of
his clan ate some of the crocodile meat and froze the remainder to consume later. When
the frozen meat and skins were found at his home, he was charged under the Fauna
Conservation Act 1974 (Qld) on one count of taking the fauna contrary to the Act.

The magistrate dismissed the charge, finding that Yanner acted in accordance with the Native
Title Act 1993 (Cth). The Queensland Government appealed the decision in the Queensland
Court of Appeal and was successful. Yanner was given leave to appeal his case to the High
Court of Australia.

Legal Issue: Can native title co-exist with other legislation?

Decision: The High Court of Australia found that Yanner’s right to hunt crocodiles in
accordance with native title provided in the Native Title Act 1993 (Cth) had not been
extinguished by Queensland law.

1. Identify the different courts that heard this case. [C]

2. Identify which Act was superior— Fauna Conservation Act 1974 (Qld) or Native Title Act
1993 (Cth). [C]

3. In an interview with the ABC after the High Court’s decision, then Queensland Opposition
Leader, Rob Borbidge, stated the decision created two sets of laws in Australia:

We could conceivably have a situation now where Aboriginal Queenslanders can undertake
traditional hunting in traditional Toyotas using traditional rifles, hunting animals that are on the
endangered list and not being required to abide by the same laws as other Queenslanders
and other Australians.

Do you agree or disagree with Borbidge’s opinion? Provide reasons to support your point
of view. [E]

Customary adoption

Customary law has also been integrated into other legal areas, including family law. In Torres
Strait Islander culture, children can be permanently transferred to relatives or family friends.
In Australian law, these adoptions aren’t legally recognised unless a formal adoption order is
made in a court. In July 2020, Cynthia Lui, the first Torres Strait Islander person elected to the
Queensland Parliament, introduced a bill to legally recognise the Torres Strait Island practice
of customary adoption. The Meriba Omasker Kaziw Kazipa (Torres Strait Islander Traditional Child
Rearing Practice) Act 2020 (Qld) received assent later that year.



Practical Application

TORRES STRAIT ISLANDER ADOPTION PRACTICES BILL INTRODUCED TO
QUEENSLAND PARLIAMENT

History has been made in the Queensland Parliament with the government introducing
a bill to legally recognise Torres Strait Islander adoption practices.

If passed, the legislation will allow a child to be adopted by a relative or community
member — in a practice known as Omasker — and for that adoption to be legally
recognised in the same way as Western adoptions.

Outside Parliament supporter Ivy Trevallion said the bill would end years of heartache
for adopted children and their parents.

‘Our children will get birth certificates, drivers licences, senior certificates and our
children will be able to get registered in the sibling list, all as part of members of their
family,” Ms Trevallion said.

Source: Mark Rigby, ‘Torres Strait Islander adoption practices bill introduced to Queensland Parliament’, ABC
News (Online, 17 July 2020) <abc.net.au/news/2020-07-16/torres-adoption-practices-legislation-introduced-
parliament/12461488>.

1. Describe the objective of this law. [C]
2. Analyse the role customary law has in this legal context. [A]

3. Examine the viewpoint of lvy Trevallion, and the consequences of the introduction
of this law. [A]

4. Justify, using legal criteria, whether you believe this law will lead to enhanced access to
just outcomes for those impacted by the law. [E]

2.3 Separation of powers:

S—

the legislature, executive and judiciary

Key Terms

Concurrent power: law making powers that are shared by the State and Commonwealth
Parliaments. If an inconsistency was to arise between a State and Commonwealth law, the
Commonwealth law prevails.

Constitution: a written document that sets out the rules, powers and duties of a country,
state or other organisation (such as a sporting club).

Exclusive power: law making powers that can only be exercised by the Commonwealth
of Australia. For example, the Commonwealth Parliament can only make law about
immigration.

Executive power: the power provided to the executive to carry out and enforce the law.

Judicial power: the power provided to the judiciary to interpret and apply the law to
individual cases.

Legislative power: the power provided to parliament to allow them to make law.
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Separation of powers doctrine: a principle that divides the power of the institutions of
government into three separate branches, the legislative, executive and judiciary. Each

branch has its own role and responsibilities.

Residual power: law making powers that are held by State Parliaments.

The Constitution

Before we examine the separation of powers doctrine, it is important to identify the legislative

basis that gives the different arms of government (which you will learn about in a moment) the
power and authority to carry out their role in Australia. This important piece of legislation is the

constitution.

A constitution is the set of rules that specify
the powers, responsibilities and roles of

a governing body. Australia has a constitution,
the Commonwealth of Australia Constitution Act

1901 (Cth).

Although England does not have a constitution,
many of the features within Australia’s founding
document reflect the British Westminster system,
on which Australia’s system of government is
based. The key elements of the Westminster
system that you will see when examining our
Constitution are the presence of:

« elected representatives (who represent the
people)

+ two houses of parliament

an unelected head of state, known as a
constitutional monarch (who today has a
mostly ceremonial role)

+ an executive government, headed by a Prime
Minister

 an opposition.

Commonwealth of Australia Constitution Act.

AN ACT

Constitute the Commonwealth of Australia.

b r?  Jg s

You will now complete a task that provides you with the opportunity to discover the main
features of the Commonwealth of Australia Constitution Act 1901 (Cth).

Tip

Many of the concepts shared in the Commonwealth of Australia Constitution Act 1901 (Cth)
Chapters 1 and 2 have future application. For instance, the Australian Constitution is an
important piece of legislation that you will analyse in more detail in Unit 3. Remembering
the information shared here will lay a strong foundation for more complex information

covered later.
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The process which led to the forming of the Commonwealth of Australia (called federation)
was not easy. One issue that required a great deal of negotiation and compromise
surrounded the concept of ‘power’—as forming a Commonwealth Parliament would require
the States to give up most of their power (something they were not too keen on). One
important implication of federation was that all citizens (no matter what State or Territory they
lived in) would not be discriminated against on the basis of where they lived, an issue at the
centre of the case below.

Palmer v Western Australia [2021] HCA 5; (2021) 246 CLR 182

Facts: In March 2020 the Minister for Emergency Services for Western Australia (the
Minister) declared a state of emergency in Western Australia (WA) caused by the COVID-19
pandemic. This allowed the Minister to direct or prohibit the movement of persons into an
emergency area, WA, unless they were exempt.

Clive Palmer bought an action against the WA Government. As a businessman, he travelled
regularly between Queensland (where he lived) and WA for business reasons. The border
closure meant that he was unable to freely travel between Queensland and WA to conduct
his business. Palmer argued that the border closure breached the Commonwealth of
Australia Constitution Act 1901 (Cth) s92:

On the imposition of uniform duties of customs, trade, commerce, and intercourse
among the States, whether by means of internal carriage or ocean navigation, shall be
absolutely free.

In response, the WA Government argued that the border closure was justified and
reasonable, given the health implications of COVID-19.

Legal Issue: Did the Emergency Management Act 2005 (WA) and/or its Quarantine (Closing
the Border) Directions (WA) infringe the Constitution s92?

Decision: The High Court of Australia held that WA’'s emergency management law complied
with the Constitution. Although WA’s actions did limit freedom of movement, this limitation
was justifiable and proportionate. The court found the ‘burden’ placed on interstate movement
was suitable—i.e. the border closure was necessary to achieve the purpose of preventing
COVID-19 from entering WA. The court also concluded that the state’s quarantine directions
didn’t fall within the scope of constitutional law.

1. Identify the plaintiff (the person who took legal action) and the defendant in this case. [C]
2. Identify the relevant section of the Constitution that was being examined in this case. [C]

3. During the COVID-19 pandemic our rights and freedoms as individuals were sometimes
limited for the good of the whole community. Analyse the perspective of Clive Palmer
(representing the individual) and the WA Government (representing the community as a
whole). Do you agree or disagree that the actions taken by the WA Government were
proportionate? If you were the Minister would you have made a similar decision?
Justify your position. [A] [E]

The separation of powers doctrine

An important feature of Australia’s democratic system of government is the separation
of powers doctrine. This doctrine forms the foundation of our legal system. It aims to keep the
making, implementation and interpretation of law separate as illustrated below in the context of
a specific criminal offence.



Separation of powers doctrine in action

Power

Arm of government

Role

Example

PN

[ el 1

Legislative
power

Parliament (also referred to as
the Legislature):

)

- Queen (represented by
the Governor-General)
- Senate
- House of Representatives

A

- Queen (represented by
the Governor)
- Legislative Assembly

The Parliament makes,
amends and repeals
statute law.

Since 1901 the
Commonwealth
Parliament was granted
exclusive power to make
laws in certain areas
(such as immigration); the
States retained residual
power in some areas
(such as education) and
some responsibilities
are shared (such as the
environment).

In 2016 the Queensland
Legislative Assembly
passed the Criminal Law
(Domestic Violence)
Amendment Act 2016
(QId). This Act inserted

a new criminal offence:
Choking, suffocation

or strangulation in a
domestic setting (s315A)
in the Criminal Code
1899 (Qld).

000

il

Executive
power

)

- Queen (represented by the
Governor-General)
- Ministers headed by the Prime
Minister

A

- Queen (represented by the
Governor)
- Ministers headed by the
Premier

The Executive puts the
law into action through
government agencies.

The Minister for Police
and Corrective Services
and Police Services is
ultimately responsible for
the actions of the police
service.

Police officers are tasked
with investigating and
charging defendants
with the criminal offence
of choking, suffocation

or strangulation in a

domestic setting (s315A).

=y

——

 — |

Judicial power

)

- High Court of Australia
-Federal Court of Australia
-Federal Circuit and Family

Court of Australia
-Tribunals

A

- Queensland Court of Appeal
- Supreme Court of Queensland
(Trial Division)

- District Court of Queensland
- Magistrates Court of
Queensland
- Tribunals

The Judiciary applies and
interprets the law when
making a decision in the
court system.

Defendants charged
with choking, suffocation
or strangulation in a
domestic setting (s315A)
would have their matter
heard before the District
Court of Queensland.

Throughout a trial a
judge would make

legal decisions and, if

a defendant is found
guilty, apply and interpret
the law to decide an
appropriate sentence.
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The benefits of the separation of powers doctrine

The objective of keeping these powers separate is to limit (or avoid) injustice and power
imbalances, which could arise if too much authority is held by one arm of government. This
assists in protecting an individual’s rights and freedoms and ensures the rule of law operates
effectively. In the two activities below, you will see this in action.

Practical Application

FEDERAL COURT RULES IN FAVOUR OF LIVE EXPORTERS IN LANDMARK CLASS
ACTION AGAINST COMMONWEALTH GOVERNMENT

Northern Australian cattle producers are celebrating after the Federal Court on
Tuesday ruled a 2011 live export ban imposed by the Commonwealth was unlawful.

After 18 months of deliberation, Justice Steven Rares ruled former agriculture
minister Joe Ludwig acted with misfeasance when the then Gillard government introduced
the ban.

Justice Rares found that the then-Senator Ludwig ordered the ban despite knowing that
industry representatives had assured him exports could be conducted in a tightly-controlled
manner. “He made the Ban Order shutting his eyes to the risk that it might be invalid and to
the damage that it was calculated to cause persons in the position of Brett Cattle.”

Source: ABC Rural, ‘Federal Court rule in favour of live exporters in landmark class action against Commonwealth

Government’, ABC News, (Online, 2 June 2020) <abc.net.au/news/2020-06-02/federal-court-live-export-class-
action-ruling/12308388>.

1. Identify the group that took action against the Commonwealth Government. [C]
2. Identify and explain the role of each arm of government in this case. [C] [A]
3. Identify which court heard the class action. [C]

4. Explain the decision of the court. In particular, what do you think ‘misfeasance’ is? How was it
demonstrated by Senator Ludwig during his decision making. [C] [A]

5. Analyse the benefits and implications of allowing ordinary Australians the ability to legally
question a decision made by the government. Explain how this demonstrates the important
role courts play in the application of the separation of powers doctrine today. [A]




Case Study

Alexander v Minister for Home Affairs [2022] HCA 19; 96 ALJR 560; 401 ALR 438;
178 ALD 423

Facts: Delil Alexander is a dual citizen of both Australia (the country of his birth) and Turkey
(the country of his parents). He departed Australia for Turkey and, at some point, travelled

to Syria. The Australian Security Intelligence Organisation (ASIO) conducted a Qualified
Security Assessment (QSA) of Alexander which reported that he had joined Islamic State and
the Levant, a terrorist organisation. Based on this information the Minister for Home Affairs
(the Minister) cancelled Alexander’s Australian citizenship in July 2021.

It is also important to state that in 2017 Alexander was arrested by Kurdish militia and later
jailed for 15 years by a Syrian court. He was later pardoned by the Syrian government.

Legal Issue: The Australian Citizenship Act 2007 (Cth) s36B empowers the Minister to
cancel a person’s citizenship if they are satisfied that the person is engaged in certain
proscribed conduct, including engaging in foreign incursions and recruitment.

Is s36B of the Australian Citizenship Act 2007 (Cth) constitutionally valid in terms of:

* Does the Parliament have the power to make laws with respect to ‘naturalization
and aliens’?

+ Is the Minister exercising a judicial function?

Decision: The majority of the High Court of Australia held that the Australian Citizenship
Act 2007 (Cth) s36B was supported by the Constitution, as s51(xix) gives Parliament the
legislative power to make laws to regulate aliens (those who aren’t citizens).

In response to the second issue, the Court reasoned that the deprivation of citizenship (and
its associated rights, privileges, immunities and duties) was punitive in character. The power
to punish or effect retribution after the determination of a person’s guilt is a power which is
exclusively exercised by a court, not a member of the executive. In the lead judgment The
Hon Chief Justice Kiefel, Justice Keane and Justice Gleeson wrote:

[96] In summary in relation to the Ch lll issue, the effect of the Minister’s determination
under s 36B(1) is to deprive Mr Alexander of his entitlement to enter and live at liberty
in Australia. That sanction by the Parliament may be imposed only upon satisfaction

of the Minister that Mr Alexander engaged in conduct that is so reprehensible as to be
deserving of the dire consequence of deprivation of citizenship and the rights, privileges,
immunities and duties associated with it. The power to determine the facts which enliven
the power to impose such a punishment is one which, in accordance with Ch Ill of the
Constitution, is exercisable exclusively by a court that is a part of the federal judicature.

As the law, in effect, gave the Minister both executive and judicial power, it was invalid.

1. Explain what caused the Minister for Home Affairs to cancel Delil Alexander’s Australian
citizenship? [C]

2. Identify what part of the Constitution gives the Parliament the exclusive legislative power
to make laws that regulate citizenship. [C]

3. Analyse the implications of this decision on the defendant, the community and
the Parliament. [A]
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4. What does this case demonstrate about the separation of powers doctrine in action? [A]

5. There are some members of the community who would agree with the Minister for Home
Affairs’ decision to cancel Alexander’s citizenship and believe this power keeps Australians
safe. Do you share this viewpoint? Why or why not? Why is it important that the Courts
(and not the Executive) retain the power to decide a person’s guilt and the appropriate
penalty? [A] [E]

Exceptions to the doctrine

There is overlap between these powers, particularly between the Executive and
Legislature. The Executive is made up of ministers elected from the ranks of the political party
that gains the greatest number of seats in parliament (the Legislature) after an election.

This means a relatively small group of people propose and pass law, as well as being tasked with
overseeing the public servants and agencies that administer and execute the law.

A second exception also arises from the situation whereby the Executive appoints members of
the judiciary.

2.4 Statute law

In Australia there are three levels of government that make law, these being:

Three levels of government in Australia

v
Commonwealth State and Territory Parliaments, Local Government Areas
Parliament including Queensland (also known as councils).

Tip

Legal change is happening all the time. Therefore, it may be helpful to watch, listen or read
news articles on law, politics and the courts to ensure you stay up-to-date and can contribute
to classroom discussion.

Research Task

Form-a group.of three people. Using print-or online new articles los
a'new law or by-law passed by: e

- the Commonwealth Parliament

s theQueensland Parliament




The process of statutory law making

The most important source of law in Australia is statute law, as over time it has become
the main source of new law we follow. A Parliament can:

+ make new law—for example in 2019 the Queensland Parliament enacted the Human Rights Act
2019 (Qld) to respect, protect and promote human rights in Queensland.

« amend (change) existing law—for example, in 2021 the Queensland Parliament amended the
meaning of consent in the Criminal Code 1899 (Qld) s348.

« repeal (remove or cancel) law—for example, in 1922, the death penalty was removed from
the Criminal Code 1899 (Qld), making Queensland the first to abolish this punishment in the
entire Commonwealth.

Statute law has become more significant than common law because it:
+ is the most common way new law is created,
+ overrides common law if there is an inconsistency, and

+ does not have some of the same limitations as common law, as parliament can make a law at
any time, whereas a court has to wait for a case to come before it.

Before we explore the process of making
statute law in both the Queensland and
Australian Parliaments, it is important to note -
that not all laws need to follow this process.
Subordinate legislation (also known as
regulations or delegated legislation) is law
not made directly by Parliament. But, not
anyone can make subordinate legislation.
The power to make this type of law is

given by Parliament to others. It includes
regulations made by the Governor in Council,
proclamations that commence provisions of an
Act, rules (such as court rules), notices and by-
laws. For example, the Animal Management (Cats
and Dogs) Regulation 2019 (Qld) sets out the law
regarding the registration of dog breeders and
dogs. This subordinate legislation was made by
the Governor in Council and administered by
the Department of Fisheries and Agriculture.

We will now take you through the steps a
parliament is required to follow to make law in
Queensland and Australia.

The legislative process in Queensland

Queensland has a unicameral parliament (one chamber), which makes the process a little
different to the Australian Parliament.

I Topic 1: Legal Foundations - Chapter 2
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The usual path of a bill in Queensland

@
1
52

The need for
a new law is
identified.

Ideas for law come from many places
including:

- public opinion or pressure

- changes experienced in society or the
economy

- innovation or technological change

- a recommendation from an inquiry or Law
Reform Commission

- a pressure or lobby group
- a government policy

- in response to a significant event.

A proposed law is known as a bill.

Presentation and
First Reading

The minister presents the bill to the
Legislative Assembly explaining the
principles and policies underpinning the bill.
A copy of the bill, Explanatory Notes and

a Statement of Compatibility with Human
Rights are tabled.

@)
O
O

Committee
Consideration and
Report

A committee considers the bill and tables a
report. It is here the community can make a
submission about the proposed law.

1\

20
20

Second Reading

A more detailed discussion of the bill begins.
Usually, the minister speaks about the bill
first, before the Shadow Minister responds.
Other members put forward their views on
the bill.

Consideration-In-
Detail

The Legislative Assembly debates the
clauses of the bill. Amendments may be
moved at this time.

/)

Third Reading

The Clerk reads the bill for the third and
final time. If a majority of members present
in the house vote in favour of the bill, it is
considered passed.

0 |20

Royal Assent

Two copies of the bill are presented to the
Governor for signing.

A section of the Act will usually state when it
will commence or come into force (take effect
as law).




Researcthasl‘( i - ;

The Record of Proceedmgs (called a Hansard) |s where ev

| Topic 1: Legal Foundations - Chapter 2

oz lh' the ‘Requ}red fiells’

a. Select ‘Search Hansard’

b, Select 2021
: 3. ln the ‘Optional fields’:
I rch the exact phrase Youth Justice and Othe
4 thhm your results )

a. ldentlfy the date the bill was lntrodu 2d, and
blll {C} [S] ' .

Unit 1: Beyond Reasonable Doubt

i b. Readmg the mlnast
. L drafied

Tip

O

Committee inquiries and reports can be good sources of information (particularly for
viewpoints). To view current inquiries and publications visit parliament.qld.gov.au/Work-of-
Committees.

The legislative process in Australia

Australia has a bicameral parliament

(two chambers), which means a bill must
pass through both houses to become law.
Contentious bills can move between both
houses several times before it becomes law.
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The usual path of a bill in Australia

Bill is passed by the House of Representatives and sent to the Senate.

Presentation and First Reading

Second Reading

Committee Consideration*

Consideration-In-Detail

Third Reading

Bill is passed by the Senate.

Royal Assent

(O House of Representatives @ Senate *Optional stage



2.5 Common law

Key Terms

Appellate jurisdiction: the power given to a court to hear cases on appeal from a lower
court in the hierarchy. For example, the District Court of Queensland hears appeals from the
Magistrates Court of Queensland.

Binding precedent: a precedent is ‘binding’ when it is made by a superior court located
higher in the court hierarchy. For example, a decision handed down by the Queensland
Court of Appeal is binding on the District Court of Queensland in circumstances where the
facts are substantially the same.

I Topic 1: Legal Foundations - Chapter 2

Doctrine of precedent: a process whereby judges follow decisions made by a superior
court (a court located higher in the court hierarchy) in circumstances where the facts are
substantially the same.

Original jurisdiction: a court’s power to hear a case in the first instance. For example, the
Magistrates Court of Queensland hears cases involving driving under the influence.

Precedent: a principle or rule established in a previous decision made by a court.

Persuasive precedent: precedent that a court may, but is not required to, rely on in
deciding a case.

Unit 1: Beyond Reasonable Doubt

Ratio decidendi: a Latin phrase meaning ‘the reason for deciding’.

A brief history of common law

Common law is made by the courts. It is also called judge-made law, case law or precedent.
This source of law derives its name from its historical origins. Following the Norman Conquest
of England in 1066 a centralised system of courts was introduced. This saw judges travel from
community to community to settle disputes. To ensure their decisions were fair and consistent,
these judges applied the same law and followed the same process everywhere they went, thus,
becoming ‘common’ across England.

Other definitions of ‘common law’

When you conduct legal research in response to an inquiry task or activity, you may
come across the phrase ‘common law countries’. A ‘common law country’ has its
foundations in the English legal system (such as Australia, New Zealand, the United
States of America, Canada and India). It means that their legal system depends on
common law (as well as statute law) when reaching a decision. Some other countries
operate on a ‘civil law system’, which uses Codes (a collection of laws or statutes) to
settle disputes. This system is found in places such as France, Germany and Japan.

The Queensland and Australian court hierarchy

Courts are organised into a hierarchy that gives each court the power to hear and decide
different types of cases, called a jurisdiction. There are two types of jurisdictions, an:

1. original jurisdiction (the power to hear a case in the first instance)

2. appellant jurisdiction (the power to hear cases on appeal from a lower court in the
hierarchy).

The High Court of Australia sits at the top of both the Queensland and Australian court hierarchy.
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The Queensland court hierarchy

High Court of Australia (HCA)

Original jurisdiction Appellate jurisdiction
+ a matter that involves the interpretation of the « civil and criminal appeals from all other
Commonwealth of Australia Constitution Act courts (but only when special leave is
1901 (Cth) granted)

+ disputes among States or Territories

« disputes between a State/Territory and the
Commonwealth *

Supreme Court of Queensland (QSC)

Original jurisdiction (Trial Division) - Appellate jurisdiction
(Queensland Court of Appeal)
+ unlimited jurisdiction in both criminal and civil « civil and/or criminal appeals from the
matters, but in practical terms hears: Supreme Court of Queensland (Trial

Division), District Court of Queensland,

« indictable offences with a penalty of 14 : .
tribunals and some statutory bodies

years imprisonment or more such as murder
and manslaughter

« civil claims involving an amount >$750,000

District Court of Queensland (QDC)

Original jurisdiction Appellate jurisdiction
« indictable offences such as rape, arson, armed - civil and criminal appeals from the
robbery and dangerous driving causing death Magistrates Court of Queensland,

e . tribunals and some statutory bodies
« civil claims involving an amount between y

$150,000 and $750,000

*

Magistrates Court of Queensland (QMC)

Original jurisdiction

* less serious offences (summary offences) such as traffic infringements

+ minor offences such as shoplifting, wilful damage and disorderly conduct

« indictable offences that can be heard summarily such as assault, fraud and drugs
« committal hearings

« civil claims involving an amount < $150,000



The Australian court hierarchy

High Court of Australia (HCA)

*

Federal Court of Australia (FCA)
Original jurisdiction

+ hears matters concerning bankruptcy, corporations, industrial relations, native title, taxation
and trade practices

Appellant jurisdiction

« hears appeals of the Federal Circuit and Family Court of Australia

*

Federal Circuit and Family Court of Australia (FCFC)

Original jurisdiction
It compromises 2 divisions:

Division 1 is a continuation of the Family Court of Australia and deals only with family law
matters.

Division 2 is a continuation of the Federal Circuit Court of Australia and deals with both
family law and general law matters. It will hear less complex family law matters and disputes
in administrative law, admiralty law, bankruptcy, copyright, human rights, industrial law,
migration, privacy and trade practices.

Judicial precedent

The way judges made decisions in the 11th century continued to develop into a formalised
system whereby judges are obliged to follow the decisions of earlier cases in higher
courts when the factual circumstances or legal issues are essentially the same—a term
called ‘judicial precedent.

Deciding whether an earlier decision must be followed can be complicated, very nuanced and
can consider many rules, legal principles and considerations. For you as Legal Studies students, a
simplistic way to determine whether a judge is legally bound to follow an earlier decision is

to ask:

1. Is the earlier decision made in a court of an equal or a higher rank in the same court
hierarchy as the case being decided now?

2. Are the facts or legal issues substantially (or materially) the same?

If both these questions are answered with a YES, the ratio decidendi (reason for deciding) is
binding. This means that the judge must apply the precedent. For example, a judge in the
District Court of Queensland will follow a decision made by the Queensland Court of Appeal
(a higher court) if the factual circumstances or legal issues of a case are essentially the same. If
ajudge does not follow a clearly binding decision, the judge will not be acting according to the
common law and it is likely the decision would be overruled or reversed on appeal.

I Topic 1: Legal Foundations - Chapter 2
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Hypothetical?

Imagine if members of the judiciary were not bound to follow earlier decisions'vx :

. from higher courts.in cases that are similar. What would be the impli»cations:othhi’s‘ e
approach? Would it be a system of decision making you would support? Why' '
not? [A] [E] : ' S

However, if the facts or legal issues are substantially different, a different decision may be made
(called distinguishing). A judge also isn’t obligated to follow decisions made in another State,
Territory, country or a court located below them, but they can if they wish to.

The whole purpose of precedent is to enable judges to decide cases with similar factors in a like
manner. This helps to ensure decisions are consistent and fair.

Tip

Decisions can be reported (an important decision contained within an official system of court
reports) or unreported. When referring to a precedent in court, lawyers provide the reported
version to the judge, only providing an unreported judgment if the former does not exist.

Each case has a citation (for example R v Kaporonovski [1972] Qd R 465) that helps you
locate the decision. A citation is what you will reference and refer to in an inquiry task.

The elements of a reported version are:

Kaporonovski

v The Queen (1973) (133) CLR 209

An abbreviation

The names of The year the The volume of the name The page
the parties of a decision was of the of the law number the
case. handed down. report. report (CLR = case starts
Commonwealth on.

Law Reports)

The elements of an unreported version are:

Kaporonovski v
The Queen [1973] HCA 23
The names of the The year the An abbreviation The judgment
parties of a case. decision was of the court name number.
handed down. (HCA = High Court
of Australia).




Case Study

Please note: At the time this case was heard, the law on accident as a criminal defence was
uncertain. This case laid down a legal principle that is still followed today.

R v Kaporonovski [1972] Qd R 465
Kaporonovski v The Queen [1973] HCA 23; (1973) 133 CLR 209

Facts: The complainant (Bajric) insulted Kaporonovski. Kaporonovski grabbed hold of
Bajric’s hand (which was holding a beer) and pushed it towards his face. The glass broke,
causing profuse bleeding and a severe injury to Bajric’s eye. Kaporonovski was charged with
grievous bodily harm (Criminal Code 1899 (Qld) s320).

At his trial in the District Court of Queensland, Kaporonovski argued (among other things)
that the injury was an accident. The Criminal Code 1899 (Qld) s23 states:

‘...a person is not criminally responsible for an act which occurs independently of the
exercise of his will, or for an event which occurs by accident’

Legal Issue: What was considered to be the ‘act’: the breaking of the glass, the insult,
the glass injuring Bajric’s eye (or some or all of these facts considered together)? What
was considered to be the ‘event’: the breaking of the glass, the pushing of the glass or the
injury itself?

Decision: Kaporonovski was found guilty by a jury in the District Court of Queensland. The
Queensland Court of Appeal supported his conviction, agreeing that the defence of ‘accident’
could not excuse his actions. The High Court of Australia also affirmed the decision:

It must now be regarded as settled that an event occurs by accident within the meaning
of the rule if it was a consequence which was not in fact intended or foreseen by the
accused and would not reasonably have been foreseen by an ordinary person.

Kaporonovski v The Queen (1973) 133 CLR 209 [at 231].

The High Court of Australia created a principle (ratio decidendi) that still applies today. The
‘act’ is the physical action over which a person has control (i.e. the act was forcibly pushing
the glass into another’s face). An ‘event’ is the consequence of the act (i.e. the grievous
bodily harm suffered by the victim).

For an event to be an accident, the grievous bodily harm would need to be a consequence
which was not intended or foreseen by the accused and would not reasonably have been
foreseen by an ordinary person. On these facts, an ordinary person would have reasonably
foreseen serious injury (the event) occurring as a result of a broken glass being smashed into
his face (the act).

1. Identify the criminal offence and the defence this case involved. [C]

2. Create a flow chart of the different courts that heard this case. Identify which court had
original jurisdiction and which court(s) had appellant judication. [C]

3. Describe and explain the ratio decidendi made about the defence of accident. [C]

4. Identify which Queensland courts are bound by this decision. Analyse the benefits and
implications of the future application of the ratio decidendi established in this case or on
other cases that share similar facts. [C] [A]

5. Explain how it would be possible to change the ratio decidendi. [C] [A]

| Topic 1: Legal Foundations - Chapter 2
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Statutory interpretation and the role of the courts

The separation of powers doctrine gives judges the power to apply the law to a case before
the court. It also gives them the power to interpret the meaning of statute law when
required, as sometimes the impact a particular word and phrase can have on a legal issue can be
unclear.

Generally, when asked to interpret a statute, the judge will try and determine what
parliament intended at the time the law was passed. A judge will examine the Act as a
whole, specific sections that set out the definitions and any other primary materials such as
Explanatory Notes that set out the objective(s) and purpose of the Act and any other relevant
materials or laws that might help.

Case Study

Please note: At the time this case was heard, the definition of ‘grievous bodily harm’ was
different. It has since been changed.

R v Tranby [1992] 1 Qd R 432; (1991) 52 A Crim R 228

Facts: The accused, Tranby, bit off half the earlobe of the victim. In a trial heard in the
District Court of Queensland he was found guilty of the criminal offence of ‘grievous bodily
harm’. At the time of the offence, the Criminal Code 1899 (Qld) s1 defined grievous bodily
harm as:

...any bodily injury of such a nature as to...cause or be likely to cause permanent injury
to health.

Tranby appealed his conviction. He argued that the injury inflicted did not amount to a
permanent injury to the health of the complainant, it was more cosmetic in nature.

Legal Issue: Is a permanent cosmetic disfigurement capable of amounting to an ‘injury to
health’ within the meaning of ‘grievous bodily harm’ in s1 of the Criminal Code 1899 (Qld)?

Decision: In a two to one majority the Queensland Court of Criminal Appeal acquitted
Tranby of the criminal offence of grievous bodily harm because the victim had not received
a permanent injury to their heath. The court held that the loss of part of the complainant’s

earlobe, although disfiguring, did not amount to a permanent injury to health. The Hon Justice

Derrington wrote:

In ordinary usage, it is very doubtful that the removal of a part of the body that performs
no useful function would be described as an injury to health. For example, it would be
quite consistent with ordinary language in the present case if it had been said that the
victim lost a part of her ear but her health was not affected.

The Hon Chief Justice Macrossan dissented, stating:

I think the better conclusion is that any injury which, if not life endangering or likely so
to be, is nevertheless one which either permanently impairs the efficient functioning of
the body or permanently impairs its prior condition of physical soundness falls within the
definition of ‘grievous bodily harm.

Since this case was decided, the definition has been changed. Grievous bodily harm is now
defined as:




@ Case Study ...

(a) the loss of a distinct part or an organ of the body; or
(b) serious disfigurement; or

(c) any bodily injury of such a nature that, if left untreated, would endanger or be likely to
endanger life, or cause or be likely to cause permanent injury to health;

whether or not treatment is or could have been available.

. What injury did Tranby cause his victim? [C]

. What argument did Tranby make to the Queensland Court of Criminal Appeal to have his
conviction overturned? [C]

. In this case one judge dissented. What do you think this means? [C]

. What conclusion did the court reach regarding whether the injury to the victim amounted to
grievous bodily harm? [C]

. Do you agree or disagree with the decision reached by the majority? Give reasons for your
point of view. How would you define ‘health’ in the context of the circumstances of this
case? [E]

. Applying the current definition of ‘grievous bodily harm’ would Tranby be able to appeal his
conviction on the same grounds? Why or why not? [A]

. In 2014 the Queensland Court of Appeal was referred a legal question about the meaning
of grievous bodily harm. Create a case note for R v Lovell; Ex parte Attorney-General (QId)
[2015] QCA 136 describing the conclusion the court reached regarding whether the injury
caused amounted to grievous bodily harm. [C] [S]

You be the judge

You be-the judge in the following hypotheticallcases involving a hypovtvhetib‘al‘ IAaw.

Litter Act 2023 (Qld)

Section 1
It is an offence to throw down or drop litter in any public place.

Section 2
Litter means any bottles, cans, packages, paper, glass, food or other rubbish.

1. Alex, as he rushes to catch the bus, leaves his Legal Studies textbook 'and emp‘ty; "
: plastlc lunehpbox on the seat at the bus stop. Has AIex committed an: offence under
the Litter Act 2023 (Qld)? Explain. [A] :

+2. Chloe parks:her car in thé carpark at Coles. It leaks petrol and won't start when
returns. She decides to leave it there for & couple of days Has Chloe commltte
offence under the Litter Act 2023 (Qld)’? Explam [A] :

I Topic 1: Legal Foundations - Chapter 2
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Parliament is the supreme lawmaking body

A few years after R v Tranby the Queensland Parliament amended the definition of grievous
bodily harm, which nullified the decision the court made. As a representative of the people,
parliament can pass legislation that confirms, clarifies or overrides a decision made by a judge.
This is because parliament is the supreme law-making body in our legal system.

Tip

When you are asked to evaluate a legal situation, you may be asked to propose a
recommendation. Your recommendation could be to amend, repeal or create a new section in
a current Act in response to a decision made by a court.

Review

Comprehend
1. Define and describe the three sources of law in the Australian legal system. [C]

2. Describe and explain the separation of powers doctrine in the Australian legal system,
using a recent criminal case lately reported in the media to illustrate your understanding of
the role each arm plays in criminal law. [C]

3. List and explain the process of statutory law-making in Queensland. [C]

4. Create a simple diagram that communicates the original jurisdiction of the Queensland
court hierarchy within a criminal context. [C]

5. Explain why a court may be asked to interpret an aspect of statutory law. Describe the
process a judge may use. [C]

6. Distinguish between:
a. Binding and persuasive precedent [C]

b. Original and appellant jurisdiction [C]

Analyse and evaluate

Source 1

CUSTOMARY LAW AND ‘WHITE-FELLA LAW’ COMBINE AS POLICE AND COMMUNITY
TACKLE JUVENILE CRIME UNDER A TREE

Police and residents of Western Australia’s biggest Aboriginal community, Bidyadanga, have
joined forces to tackle juvenile crime in a bold experiment that combines ‘black fella and
white fella law’.

Not everyone is sold on the idea.

But, police believe it has helped to reduce offending and keep wayward youth out of the
justice system.

Under the collaboration, police divert some young offenders to what residents call the Tree
of Knowledge where they face the community, instead of a magistrate.



In one recent case, seven young people were accused of being involved in the theft of
$24,000 cash and $4,000 worth of cigarettes from the community’s only store.

But Sergeant Fox said four co-accused were in the process of being dealt with under the
tree instead. ‘There was a huge response ... we had 70 to 100 people under the tree ... all
expressing their outrage, so it had a big impact,” he said.

Source: Claire Moodie, ‘Customary law and ‘white-fella law’ combine as police and community tackle juvenile crime
under a tree’, ABC News (Online, 28 May 2019) <abc.net.au/news/2019-05-28/indigenous-law-tree-helps-to-tackle-
juvenile-crime-in-bidyadanga/11133068>.

Analyse the role customary law has in this legal context. [A]

Justify, using legal criteria, whether you believe this approach should be trialled in remote
communities in Queensland. Remember, it is important to critically evaluate the benefits,
limitations and implications of this approach. [E]

Source 2

‘TO HAVE A CHILD WHO HE WOULD NEVER KNOW’—CONSIDERATION OF THE
POSTHUMOUS REMOVAL AND USE OF SPERM

In the recent decision of Re Cresswell [2018] QSC 142, her Honour Justice Brown
delivered the first Queensland judgment to consider the court’s jurisdiction to order a
person’s entitlement to possess and use spermatozoa (sperm) removed from a deceased
person.

Her Honour ordered that the applicant was entitled to permanent possession and use of
the deceased’s sperm for the purpose of assisted reproductive treatment.

Although this judgment provides clarification of this complex area of law, it may be the
case, as was suggested by her Honour, that comprehensive consideration by a body such
as the Law Reform Commission is necessary to deal with the unresolved and continually
developing legal, technological and ethical questions.

Source: Patrina Clohessy, ‘To have a child he would never know’-consideration of the posthumous removal and
use of sperm’ News (Online, No date) <crownlaw.qgld.gov.au/about/news/to-have-a-child-who-he-would-never-
know-consideration-of-the-posthumous-removal-and-use-of-sperm>.

Analyse the court’s role as a law maker in this specific circumstance. [A]

One of the reasons why the court was required to make a decision on whether Cresswell
could possess and use her dead partner’s sperm was because there was no statute law
concerning this issue in Queensland. Justify, using legal criteria, whether you believe
Queensland Parliament should introduce law concerning the collection and use of sperm
removed from a deceased person, or whether this decision is sufficient. [E]

I Topic 1: Legal Foundations - Chapter 2
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3.1 The adversarial and inquisitorial

systems of criminal justice

Key Terms

Adversarial system: each party presents arguments, makes submissions and provides
evidence to support their version of events. A judicial officer or jury decides which party has
been able to prove their case to the required standard of proof (in criminal law this is ‘beyond
a reasonable doubt’).

Inquisitorial system: the court, with the involvement of both parties, actively investigates the
facts of the case.

The adversarial system of criminal justice

If you were asked to describe the main features of the criminal justice process to another person,
you would probably describe the adversarial system - which is what we follow in Australia
and other common law countries like England, the United States of America, New Zealand

and Canada.

The adversarial system provides each party in a criminal trial (the prosecution and defence) with
the opportunity to present their arguments (supported by evidence or law) to the court. Each
party decides which witnesses will be called and what evidence will be presented. Each witness
is examined by the party who called them to the stand (called examination-in-chief) before

they are cross-examined by the other side. It is important to note that both sides are required

to follow the rules of evidence, as well as any other relevant procedural rules (they do not have
the complete freedom to present their case however they like). It is then left to an independent
and impartial judicial officer (a magistrate or judge) or a jury to make a decision about whether a
defendant is ‘guilty’ or ‘not guilty’.

A typical courtroom layout in a superior court

- ! U
Bailiff | ~

Defence Counsel, Crown Prosecutor,
Witness Q solicitor clerk or solicitor Jury (12)

Accused m Corrective Services Officer

000000000000
OROXKOKOXRKORORORKOXKOXKOXOXO
ARAAAAATATATATATANA

Judge’s associate

@ Judge
7AA)
&2
U
N

Public gallery (journalists also sit here)
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Key characteristics of the adversarial system in criminal law

Role of prosecution and defence Role of decision maker

0O<0O QD
ﬂ ﬂ —=—

In the adversarial system the
prosecution and defence control what
evidence will be presented, what
witnesses will be called and advocate
their position to the decision maker.

In the adversarial system the judicial
officer or jury listens to both sides
and renders a decision based on

what is presented in court.

Advantages of the adversarial system
The adversarial system has many advantages, including:
- that each party is in control of his or her own case
« there is an impartial decision maker (a judicial officer or jury) that decides the outcome
« there is an independent judge who ensures the trial is conducted in a fair and just manner
+ there are evidentiary and procedural rules to protect both parties and ensure a fair hearing

+ the high standard of proof provides confidence and certainty in the verdict.

Disadvantages of the adversarial system of criminal justice

The adversarial system can be described as a
little combative, as each side is working hard
to win their case. Some believe it is slow and
cumbersome, as evidentiary and procedural
rules need to be applied to ensure a fair
hearing and this can take some time. This
system of criminal justice also relies on each
party having access to legal representation,
which can be expensive or, for regional and
remote parties, located some distance away.

Although the adversarial system has many
safeguards to ensure a trial is fair (such as the
prosecution and defence are required to follow
the rules of evidence and the trial is overseen
by an impartial judge), miscarriages of justice

or errors do occur. It is also important to raise
that the adversarial system relies on those
tasked with investigating the criminal offence(s) and gathering the evidence to follow the law,
act ethically and consider all possible lines of inquiry. If this does not occur, the wrong person
may be charged with a criminal offence(s) or the outcome of a trial may be unfair.



Case Study

R v Daley; ex parte A-G (QId) [2005] QCA 162

Facts: Timothy Daley was convicted on one count of unlawfully killing a goat. The goat was
owned by his neighbours, Mr and Mrs Burgess (the complainants).

The complainants said they saw Daley point a shotgun towards their goats and fire a shot.
When they discovered a dead goat on their property, they removed the shotgun pellets

from its body and contacted the police. They then ate part of the goat and disposed of the
carcass. When the police arrived four days later, they took a statement and were provided
with a medicine bottle containing the shotgun pellets the complainants said they took out of
the goat. Shotgun shells were located on Daley’s property by the police, but a shotgun was
not found. Daley said the shells were owned by another person who had visited the property
previously. At trial Daley’s legal counsel suggested the complainants were mistaken in their
identification of Daley as the person who shot the goat.

Daley failed to have his conviction overturned by the Queensland Court of Appeal in 1999
and his application for special leave to the High Court of Australia was dismissed.

Since those hearings, statements (gathered by Daley) from six potential witnesses
demonstrated that a high level of animosity existed between Daley and the complainants.
The pellets provided by the complainants to the police, which were not tested prior to the
first trial, were provided to the Forensic Services Branch and found not to have been
discharged. The Victorian Institute of Animal Science said there was insufficient DNA
present on the pellets.

Legal Issue: Considering the new evidence, did a miscarriage of justice occur?

Decision: Daley’s conviction was set aside, and he was acquitted of the offence of unlawfully
killing a goat. The Hon Justice Keane stated:

It may be said that this new evidence might have been obtained with reasonable diligence
prior to the trial...

He further stated:

The usual expectation would be that evidence of the kind now available from Sergeant
Bruce would be led by the Crown. There can be little doubt that, if evidence of the kind
which is now available from Sergeant Bruce had been available at trial, the Prosecutor
would have led that evidence in the proper discharge of his or her duty. Mr Daley could
reasonably have expected that this would have occurred. It did not occur for reasons
which are not apparent. But it can be said that the failure to adduce this evidence was not
due to a want of diligence on the part of Mr Daley or his lawyers, especially having regard
to the evidence of Senior Constable

McDowall to which reference has been made.

Mr Daley is critical of the conduct of the trial by his counsel. It is apparent from the
transcript of the trial of the proceedings before the Court of Appeal that the issue whether
the goat was killed at all has never been seriously addressed. It may be that Mr Daley’s
counsel at trial felt that he could not properly challenge Mr and Mrs Burgess’ evidence on
that issue.

The new evidence, if believed, makes seriously arguable the case that Mr and Mrs
Burgess set out to frame Mr Daley and that they achieved that end by perjured evidence
and by misleading the police investigators.
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Case Study ...

1. Identify the defendant and what criminal offence he was alleged to have committed. [C]

2. |dentify the key evidence that was raised by the prosecution at trial to support a ‘guilty’
verdict. [C]

3. ldentify the evidence that the defendant gathered after his conviction that he felt
demonstrated a miscarriage of justice had occurred. What does this demonstrate about
the adequateness of the initial criminal investigation? Analyse the implications this
evidence had on the court’s original decision. [C] [A]

4. One of the weaknesses often raised about the adversarial system is the competency
and accessibility of legal representation. Is this weakness present in this case? What
implications may this have had on the outcome? [A]

5. Do you believe the adversarial system failed to get to the ‘truth’ in this case? Support your
point of view. [E]

The inquisitorial system of criminal justice

Civil law countries, such as France, Germany and Italy, follow an inquisitorial system. [t
is important to note that there are differences between how the inquisitorial system works
in practice between different countries—which can make it difficult to describe how the
inquisitorial system operates in a universal way.

But, perhaps the biggest difference between the two systems is the role of the judge and
the lawyers. In an inquisitorial system the judge:

« supervises or directs the police investigation

+ determines which witnesses are called, the order in which they are to be heard and can
question the parties directly

« plays a central role in deciding what issues are important and what evidence should be
presented at trial

- makes all the legal and factual decisions, including the question of the guilt of the accused
(there is no jury)

« does not rely on judicial precedent as much (leaving them free to decide each case
independently).

In some countries, a judge may work with another judge (such as in France) or a panel of judges
(used in Germany), who have different roles. The judge also works closely with the prosecutor
and those investigating the crime. This means the boundaries between the roles of law
enforcement, the prosecution and the judiciary are more blurred and not as distinct as
they are in Australia.

The lawyers assist the judge to find the truth by raising questions and making statements for
the judge to consider. In a paper that analysed the role of the criminal defence lawyer in France,
Professor Jacqueline Hodgson describes the role of a defence lawyer as being, °.. not so much an
autonomous party in the case, as an auxiliary to the juge d'instruction (judge of inquiry). This is her formal
status and describes the way in which it is anticipated that she will contribute — that is, not in a conflictual or
adversarial way. She acts as a counterbalance, cross-checking what the juge d'instruction does’.



Practical Application

LEGAL SYSTEM OVERHAUL PROPOSAL PUSHES ‘INQUISITORIAL
ROLE FOR JUDGES

Judges would play a greater role in
gathering evidence and the questioning
of witnesses in court proceedings under
a proposal for an overhaul of Australia’s
legal system.

The ACT Legal Aid Commission

has suggested that Australia’s legal
system adopt aspects of the European
‘inquisitorial’ court process and place
less emphasis on the lawyer-driven
‘adversarial’ system.

Legal Aid said the court system was hard to navigate for people who were not represented
by lawyers. ‘The system, despite some safeguards, generally favours parties who are legally
represented,’ the submission said. ‘Further, litigation is expensive, stressful, time consuming,
and so the justice system by its very nature is often closed to those in our society whose
legal rights and interests are most at risk.’

‘Having judges play a greater role in proceedings would promote fairness for disadvantaged
parties’, the submission argued. ‘Secondly, it is possible that an inquisitorial-style framework
could limit the financial and time cost of bringing an action to court, further enabling
disadvantaged would-be litigants to access the justice system.’

Source: Peter Jean, ‘Legal system overhaul proposal pushes ‘inquisitorial’ role of judges’, The Canberra Times,
(Online, 22 January 2014, updated 23 April 2018) <canberratimes.com.au/story/6146448/legal-system-overhaul-
proposal-pushes-inquisitorial-role-for-judges/>.

1. Identify the legal organisation that is calling for Australia’s legal system to adopt aspects
of the European ‘inquisitorial’ court process? [C]

2. What change is this legal organisation calling for? What do they hope it will achieve? [C]
3. Analyse the proposal by examining its legal implications. [A]

4. Do you agree or disagree with the proposal raised? Are there any other solutions
that could address the issues raised in the article? Support your opinion by using
legal criteria. [E]

Disadvantages of the inquisitorial system
The common concerns raised about the inquisitorial system include that:

« it puts a great deal of power into the hands of a single judicial officer. If a judge is ignorant
of a particular fact, does not attach much weight to a piece of evidence or has a bias, it will
impact the outcome.

« there is a lack of separation between the prosecution, the police and the judicial officer.

« the passive role played by the lawyers in this type of process may mean that a defendant is
disempowered and, coupled with the fact that a defendant does not have a right to silence,
unable to defend themselves adequately.

S=—
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What do you think?

In a speech given to the 17th Annual Australian Institute of Judicial Adrhinistration &
Conference held on 7 August 1999 Sir Anthony Mason, the ninth Chlef Jushce of '
» Australia, stated that: : a o

Adversarial justice is an expression often used in oppoeition to the inquisiidf,iel‘ system
which is an imprecise label given to the procedure of the European system .., That
opposition has the potential to mislead, as there is a degree of co’mmbna/jty‘vendf '
convergence between the two systems: It is a mistake to regard the two Syetems as.
static ;.. Today the European system ... places more emphasis on procedura/ fairness.

. The adversarial system, by moving to case management, begins to resemble the D
European one in expecting the judge o exercise more control over the //t/ga [

If you were asked to develop a new court process for deC|d|ng cr|m|nal cases
what parts of the inquisitorial system wouId you like to see included? If there are
none, Why’? [E]

3.2 Overview of the criminal

justice process

We have now concluded our exploration of the foundations of our legal system. Next, we will
turn our attention to the criminal justice system in action examining:

+ the criminal investigation process,

+ bail and other pre-trial proceedings,
« the trial, and

+ punishment and sentencing.

But, before we move to the next topic of study, let us apply some of the knowledge you have
developed to a recent criminal case, R v Trebeck, as well as take the opportunity to foreshadow
some aspects of the criminal justice process you will soon learn about. As this case ran over
many years, an overview is provided below.

R v Trebeck: an overview

» March 2014 - A partially clothed body is discovered on the bank
of the Macintyre River, Goondiwindi. The body is identified as

Investigation occurs Alexis Jeffery.

and arrest
+ June 2014 - A man (later identified as Robert lan Trebeck),

is arrested and later charged with the murder of Alexis Jeffery.

+ October 2016 - The murder trial R v Trebeck commences in
Trial and sentence the Supreme Court of Queensland. Trebeck enters a plea of
hearing ‘not guilty’ but is found ‘guilty’ by a jury. He is sentenced to life
imprisonment (the mandatory sentence for this criminal offence).




» February 2018 - The Queensland Court of Appeal hears an
appeal made by Trebeck against his conviction. He argues that
Appeal occurs the trial judge did not direct the jury correctly.

+ August 2018 - The Queensland Court of Appeal sets aside
Trebeck’s conviction and orders a retrial.

» May 2019 - The retrial of Trebeck commences. Trebeck enters a
Retrial occurs plea of ‘not guilty’ but is found ‘guilty’ by a jury. He is sentenced
to life imprisonment.

« March 2022 - The Queensland Court of Appeal hears an appeal
made by Trebeck against his conviction. He argues that the
Appeal occurs verdict is unreasonable or insupportable.

+ June 2022 - The Queensland Court of Appeal dismisses
Trebeck’s appeal.

Inquiry Focus

" Did the adversarial system support Trebeck’s r,igh't to a fair trial?

[}

Practical Application

POLICE BELIEVE ALEXIS JEFFERY, WHOSE PARTIALLY CLOTHED BODY WAS
FOUND IN GOONDIWINDI ON SUNDAY, WAS ATTACKED

Police believe the young mother whose partially clothed body was found on the banks of a
river southwest of Brisbane on Sunday was attacked.

Regional crime coordinator for southern region Detective Superintendent Dave Isherwood
told media that Alexis Jeffery was last seen alone in a park, walking towards the pathway
to the Goondiwindi Cultural Centre between 3am and 3.30am Sunday. The 24-year-old
woman'’s body was found in the Macintyre River just before 11am on Sunday. He said
witnesses told police the mother-of-three, who was a local, had been spotted at two pubs
earlier in the night.

‘At this stage the scene is still being forensically examined,’ he told media. ‘The post-
mortem was commenced yesterday and is still ongoing this morning, so we haven’t got a
cause of death.’

Source: Kate McKenna, ‘Police believe Alexis Jeffery, whose partially clothed body was found in Goondiwindi on
Sunday, was attacked’, The Courier Mail (Online, 18 March 2014) <couriermail.com.au/news/queensland/police-
believe-alexis-jeffery-whose-partially-clothed-body-was-found-in-goondiwindi-on-sunday-was-attacked/news-story/
788f44126dd1749469e3859e620f42d>.
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Practical Application ...

CCTV FOOTAGE OF ALEXIS JEFFREY, SUSPECTED MURDERED IN GOONDIWINDI,
POSTED ON YOUTUBE

CCTYV footage of Alexis Jeffrey, a 24-year-old mother of three whose body was found in a
river on Queensland’s southern border, has been posted on YouTube. The footage shows
the 24-year-old, who police believe was murdered, walking down Goondiwindi’s main
thoroughfare, Marshall Street, at about 2:16am on March 16.

Source: ABC News, ‘CCTV footage of Alexis Jeffrey, suspected murdered in Goondiwindi, posted to YouTube’, ABC
News (Online, 14 April 2014) <abc.net.au/news/2014-04-16/cctv-footage-of-alexis-jeffrery-goondiwindi-murder-
victim/5395018?utm_campaign=abc_news_web&utm_content=link&utm_medium=content_shared&utm_source=abc

news_web>.

. Who was the victim? [C]
. Where was the body of the victim discovered? [C]

. What organisation is tasked with investigating a possible criminal offence? Is this organisation

part of the judiciary, executive or legislature? Why may it be important the organisations
involved in investigating and prosecuting a crime are separated? [C] [A]

. ldentify and describe the different types of evidence mentioned in the above articles that

appear to have been gathered after the body was discovered? [C]

POLICE BELIEVE ALEXIS JEFFERY, WHOSE PARTIALLY CLOTHED BODY WAS
FOUND IN GOONDIWINDI ON SUNDAY, WAS ATTACKED

Queensland homicide detectives have charged a 33-year-old man with the murder of
a young mother in March. The man, who hasn’t been named, was arrested in the north
Queensland town of Bowen on Saturday morning. He was charged with the murder of
24-year-old Alexis Jeffery hours later.

Source: AAP, ‘Man charged with murdering Qld women’, 9 News (Online, 28 June 2014) <9news.com.au/national/
man-arrested-over-qld-woman-s-death/0b971361-af5d-476d-bc18-e3e35cfc297b>.

. Identify the criminal offence the defendant has been charged with. [C]

. Journalists who report on criminal cases usually follow guidelines that help them decide what

details they should and should not report. Sometimes there are also legal rules that prevent
the reporting of some cases. The identity of the defendant was initially not disclosed in articles
about this case. Why do you think this occurred? Analysing the perspectives of the defendant,
the victim’s family and the community, how much detail about a crime should be reported
publicly? You are encouraged to investigate the implications of your point of view. [A]

GOONDIWINDI’'S ALEXIS JEFFERY ALLEGEDLY KILLED WITH HER OWN JEANS,
SUPREME COURT HEARS

A Goondiwindi mother was strangled or smothered with her own jeans by a man she had just
met at the pub, a Supreme Court murder trial has heard.

Robert Trebeck has pleaded not guilty to her murder, and has blamed another man who Ms




Practical Application ...

Jefferey had also met at the pub. The court heard that when the pub closed at 1:00am, all
partygoers had to leave.

Later that night, Ms Jeffery and Trebeck were seen being intimate in a park. When [police]
officers approached the pair and spoke to Ms Jeffery, she did not say she was concerned,
the Supreme Court in Toowoomba heard.

The court heard Trebeck told family he had worn reef boots to the pub, but told police he
wore black dress boots. ‘The reef boots have never been seen again, Mr Heaton said. ‘It
became apparent those boots were a thing about which Robert Trebeck was lying.’

Trebeck has tried to blame a third man, Daniel Rowsell, for the alleged murder. He had also
met Ms Jeffery at the pub. Trebeck allegedly told his family Rowsell found the pair on the
riverbank, kicked Ms Jeffery by accident and Trebeck ran off.

Source: Isobel Roe, ‘Goondiwindi’s Alexis Jeffery allegedly killed with her own jeans, Supreme Court hears’, ABC
News (Online, 24 October 2016) <abc.net.au/news/2016-10-24/goondiwindi-murder-alexis-jeffery-killed-own-jeans-
court-hears/7959976?utm_campaign=abc_news_web&utm_content=link&utm_medium=content_shared&utm_

source=abc_news_web>.

. How many years did it take for Trebeck to stand trial for the murder of Alexis Jeffrey? What
may explain this length of time? [C]

. Identify the court that has the jurisdiction to hear a murder trial in Queensland. [C]

. Which key characteristic of the adversarial system is identified in this article? How does
it assist the court to discover what happened on the night Jeffery was killed and whether
Trebeck is responsible? [C] [A]

. Describe the core argument of the prosecution and defence case (as it was reported in the
media). [C]

. Describe the evidence raised in this article that the prosecution presented at trial? If you were
the defence counsel, what arguments or questions may you have raised in response during
cross examination? [C] [A]

ALEXIS JEFFERY MURDER TRIAL: LAST STEPS IN A FATAL NIGHT

On March 15, 2014, 24-year-old mother Alexis Jeffery ventured to a pub in Goondiwindi to
socialise. But her planned night of fun was to be her last. After 10am the next day, a father
out fishing with his young son spotted what looked like a mannequin on the banks of the
Macintyre. Edging closer, Adam Phillips saw it was in fact a body. In a hedge 150m away
were Ms Jeffery’s bloodstained jeans, with the underwear still entangled ‘as if they’d been
pulled off in one movement’. 'What is apparent is that the jeans were the murder weapon,’
prosecutor Carl Heaton, QC, told Toowoomba Supreme Court this week. The trousers had
been -allegedly used to strangle or suffocate Ms Jeffery, the jury heard.

The first week of the trial has revealed Ms Jeffery’s last known movements on the night in
question, with Robert Trebeck — one of two men who tried to hit on her — pleading not guilty
to her murder.

Source: Kat McKenna, ‘Alexis Jeffery murder trial: last steps in a fatal night’, The Courier Mail (Online, 28 October
2016) <couriermail.com.au/news/queensland/murdered-mums-final-movements/news-story/29dfe0a43bd08fef0126
b53b57deac39>.
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Practical Application ...

1. One of the elements of murder is that a person has been killed. What caused Jeffery’s death? [C]

2. Thinking back to the start of this chapter, in a criminal case, what is the standard of proof
required in criminal law and which party bears the onus of proof? [C]

3. Who is making the decision regarding whether Trebeck is ‘guilty’ or ‘not guilty’ of the murder
of Alexis Jeffery? [C]

Research Task

The ‘right to a fair trial’ is a phrase we often hear, but what rights does an accused have in -
criminal proceedlngs in Queensland? One source of our human nghts is the Human Rights =
Act 2019 (Qld) : :

1 Locate a copy of the Human Rights Act 201 9 (Qld). [S] -

2 Identlfy WhICh arm of govemment made thls Iaw——the Ieglslature the executlve or the .
judumar cr ’

:f 3. L;st the d:fferent nghts Trebeck has accordmg to 532'?

‘!,

@ Case Study

R v Trebeck [2018] QCA 183

Facts: The appellant, Trebeck, was convicted of the murder of Alexis Jeffery after a 13 day
trial. The evidence presented at trial was circumstantial —Trebeck and Jeffery knew each
other, a number of witnesses saw them together the night she died, there were abrasions
on his wrist seen the morning of her death and his DNA was found on Jeffery’s body and
inside her jeans. The Crown case also raised a variety of post event conduct (such as lying
about knowing the deceased) as proof of his guilt. Trebeck did not give evidence at trial. He
contends that another man, Rowsell, killed Jeffery.

Legal Issue: Did the directions given to the jury about Trebeck’s post-offence conduct cause
a miscarriage of justice to occur?

Decision: The Court held that the trial judge failed to properly direct the jury on how they
should approach evidence raised at trial of Trebeck’s lies and other post-offence conduct.

[48]...it was necessary to ensure that the jury clearly understood that they might use
the evidence of the lies as an indication of consciousness of guilt of murder only if they
were satisfied that the lies were not told out of a consciousness of guilt of manslaughter.
Having been given no guidance in that respect there is an obvious risk that the jury did
not reason properly in dealing with that category of the evidence.

As this failure may have affected the decision the jury made, Trebeck’s conviction was set
aside and a retrial was ordered.

1. Which party lodged the appeal and what was its core argument? [C]

2. What was one of the judge’s roles in this trial? [C]




Case Study GR

3. Explain how the judge’s directions may have contributed to a ‘miscarriage of justice’? [A]

4. Do you agree or disagree that the ability to ask the legal system to review a decision is an
important attribute of receiving a fair trial? Why do you feel this way? You should consider
the implications of your decision, including how it impacts the key stakeholders (the Court,
the community, the appellant and the respondent). [E]

In May 2019 Trebeck faced a retrial for the murder of Alexis Jeffery. He was found guilty of her
murder and sentenced to life in prison, the mandatory penalty for this criminal offence. When
sentencing Trebeck the judge reportedly stated:

We will never know what really happened to Ms Jeffery that morning. Only you will know
what actually transpired that night and how she came to die at your hands.

By dumping her lifeless body over the escarpment, you made sure she would die.

She was not offered any dignity or respect after her death, but rather, was left half naked
in the open

After her death at your hands, you continued your life as if nothing happened.
...you continued to lie, and lie and lie... You maintained that lie under oath.

There is only one penalty | can impose for murder. It is mandatory. It is a mandatory
sentence of life imprisonment.

Source: Elly Bradfield, ‘Robert lan Trebeck again convicted of killing Goondiwindi mother Alexis Jeffery, after
retrial,” ABC News, (Online, 28 May 2019) <abc.net.au/news/2019-05-28/trebeck-guilty-murder-goondiwindi-
mum-alexis-jeffery-retrial/11153054>.

What do you think?

. 1. Reflecting on the investigation, trial and retrial of Robert lan Trebeck, do'yd’u :
believe he received a fair trial? Justify your position. You may like to use the '
characteristics.of the rule of law or perhaps Human R/ghts Act 2019 (Qld) 53 as
your Iegal criteria. [E] -

Review

Comprehend
1. Explain the key characteristics of the adversarial system. [C]

2. Distinguish between the role of a judge and legal representation in each of the adversarial
and inquisitorial systems. [C]
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4.1 Introduction

Key Terms

Accused: persons who have been charged by the police for a criminal offence but have not yet
been convicted.

Arrest: an arrest occurs when the police take an offender into custody.

Charge: a charge occurs when the police formally charge the alleged perpetrator of a crime with
a specific criminal offence, stating the details of the specific offence with which such person is
being charged.

Crime scene: a crime scene is a specific location at which the police reasonably suspect a crime
has been committed, which can be secured by the police under the PPRA for the gathering of
relevant evidence.

Offender: a person who has committed a criminal offence.
Suspect; a person that the police believe may have committed a criminal offence.
Victim: a person against whom a criminal offence has been committed.

Warrant: an authority obtained by police in the form of a document authorising them to search a
property, search a person, search a motor vehicle or arrest a person.

Criminal conduct is behaviour that the law deems to be wrongful. Criminal law sets out the
rules that are to be applied and lays down procedures and punishments to deal with criminal
conduct. In this way, criminal law covers the acts and omissions that most people in the
society consider harmful. For an act or omission to be criminal, a guilty mind is also required.
It is an established principle of the common law that a person should not be convicted of a
criminal offence unless he or she had a ‘guilty mind’ which accompanied the wrongful act or
omission. A person who has a guilty mind is said to be criminally responsible for the act

or omission. As well as causing harm to a victim, a crime is also regarded as harming the
society as a whole. This is why behaviour that breaks one of these criminal rules is called an
offence - it offends against all of society. Crimes are regarded as offences against the State.

Many acts are universally held to be crimes, such as murder or stealing, whilst others are
specific to certain cultures. Drinking alcohol is a crime in some countries, such as Iran, but
not in Australia. However, the taking of some other drugs, such as heroin or marijuana, is a
criminal offence in Australia. Adultery, which is when a married person has a sexual relationship
with a person other than his or her spouse, is not a criminal offence in Australia because the
conduct is no longer seen as warranting prosecution and punishment by the state. In other

parts of the world, adultery remains a criminal offence. It is a serious offence under Islamic law,
one for which the death penalty can be imposed. Several countries in Asia continue to have the
offence of adultery in their criminal laws. In South Korea, for example, a person convicted of
adultery can be sent to jail for up to two years.

By identifying and enforcing core values and beliefs, criminal law helps to define the type of
society we have. This is why changes in values and beliefs in our society may lead to changes
in what conduct is considered criminal. This can be seen in regard to homosexuality, which was
once the criminal offence of sodomy (see Section 1.5). Changing societal attitudes towards what,
for centuries, had been regarded as a crime ‘against the order of nature’ led all states of Australia
to repeal sodomy as a criminal offence for consenting adults over the age of eighteen. Another
example of changing values leading to change in the criminal law was the recent abolition of



the rule that a man could not be convicted of raping his wife. Today, marriage no longer means
that a wife has given irrevocable consent to sexual intercourse with her husband. The law clearly
responds to current social issues, concerns and attitudes. It has also expanded and developed as
technologies and other knowledge has changed society.

A clear example of how the use of technology can constitute criminal behaviour is in the crime
of stalking. The Criminal Code 1899 (Qld) s359B defines what constitutes stalking as criminal
behaviour. Sending a barrage of unwanted text messages to a girlfriend or spouse has resulted in
convictions for stalking.

4.2 Different roles in an alleged

criminal situation

Read the following scenario in which there is alleged criminal behaviour.

n 4 July 2017 the following occurred. Paul
Jales Hotel at about 6.00pm. It was not
ntoxicated. He walked towards:his car whi
kilometre away. Two men, one aged
18 years, Michael Moses, saw

wallet and car keys out
h Frederlckson Ieavmg

" blinds which were part:ally opened. He s
neighbour’s:house and he saw both Frede

- fmotor vehicle usmg the video.

.~ Two hours Iater pohce saw the car parked at the Comme
given details of the attack on Ryan, of the car, and a d
. Moses phoned in by Mr Tomlins. When they went inside v two me i
_ generally fitted the description of the men who had struck Ryan and taken his'car. They
. arrested the men and took them to the police station. Th tly charged the
- 1en with assault occasioning grievous bodily harm an Ryan later died
nd» the pollce amended the ﬁrst charge eld both Frednck esto murde.r.,

nswer the fonowmg

I Topic 2: Criminal Investigation Process - Chapter 4

Unit 1: Beyond Reasonable Doubt

73



Units 1 & 2

Legal Studies for Queensland |

‘H‘ypotheticall? -

What happened to Paul Ryan? Would you descnbe Paul Ryan asthe
_vietim? Why? [C]

Who are thesuspect's? [cl
W.ho are the offenders? [C]
. Who is the withess? [C]
‘ ; Where did the arrest take place? [C]

ey

. What is the ewdenoe of the offences having occurred and of the persons who
committed the offences? In your answer distinguish between oral evidence and
_electronic evidence. [C] ;

. What are the charges that were made against Frederickson and Moses? [C]

The words suspects, the accused and defendants can be applied to both Tony
Frederickson and Michael Moses. At what point did Frederickson and Moses
. become the accused or defendants as opposed to suspects? [C]

. What role did the police play. in this criminal situation? [C}

You will see from the above scenario that the criminal investigation process started with a
report made by Mr Tomlins of behaviour of Moses and Frederickson, which was obviously
criminal. Reports, therefore, from citizens witnessing a crime are very common ways by which
criminal investigations start. Another common way in which a criminal investigation starts is
by the police seeing an offence occurring or by their witnessing suspicious behaviour. The most
common way is however usually reports by victims of offences which have been committed
against themselves. All of these ways commence the criminal investigation process.

|
. Research Task

 Go to the website of Neighbourhood Watch Queensland (nhwq.org) and.under the heading
* of Resources, locate the Susp|C|ous Behawour Brochure(s ). Then complete the.fQIIOWing
tasks. v (I

: Llst five examples of suspicious behawour [C]
: Name ten features of a person |mportant in giving a good descr|pt|on tothe pollce [C]

. Name seven details in relation to a motor vehicle which you mlght observe if: it is the
subject of suspicious behaviour. [C]

. Can you think of any other important attributes of a person which could be. added to 'fhe :
features of.a person in giving a good description to the pollce as set out in the b ochure?
(Al -

. Do you agree that community mvolvement in |dent|fy|ng crime is appropnate’? o
Give your reasons'7 [E] :




4.3 The role of the police

The investigation of crimes in our society is conducted by the police. It is the role of the police
to search for and gather evidence so that offenders can be brought to justice. To do this the
police have been granted powers beyond those of an ordinary citizen. The police need to be
able to question people, search people and places, so that they can gather evidence of criminal
behaviour. Mostly, citizens cooperate. Even offenders sometimes cooperate with the police.

There are circumstances, however, where people do not cooperate. It is in such circumstances
that police need special powers to insist upon searching a person’s motor vehicle and premises
as well as questioning individuals. It is important for the police to have this lawful authority to
conduct their investigation because any evidence relied on in a trial which has not been obtained
by police legally may be excluded by the judge. This means such evidence will not be available to
determine the innocence or guilt of the accused.

The Police Powers and Responsibilities Act 2000 (Qld) (PPRA) gives special powers to the police.

We shall deal more fully with these powers later in this chapter. The role the police play in the
criminal investigation process is to gather evidence using their powers. The police then need

to determine whether the evidence is sufficient to charge somebody with an offence. Specific
offences are dealt with later in this topic. You will see later that each offence is made up of
elements. The police collect evidence and they determine whether the evidence is sufficient to
charge somebody with an offence. They need to consider that evidence in light of each and every
element of the offence. An example of this is as follows.

The definition of robbery to Question 4 on the next page is a Practical Application

's A

Criminal Code 1899 (Qld)
409 Robbery

(1) Any person who steals anything, and, at or immediately before or immediately after
the time of stealing it, uses or threatens to use actual violence to any person or
property in order to obtain the things stolen or to prevent or overcome resistance to it
being stolen is said to be guilty of “robbery”.

L J

The definition of robbery is set out in s409 (shown above). To be found guilty of robbery, the
Crown Prosecutor must prove:

« the defendant stole something, and

« at the time of, or immediately before, or immediately after, stealing it, the defendant used or
threatened to use actual violence to any person or property.

Any degree of violence is sufficient.

Practical Application

Having set out the elements of robbery, look at the following examples and determine whether
the police are likely to charge a person with robbery in the following fact situations. (Assume

in each of these examples that the item was stolen or in the case of example 3 was intended to
be stolen).

1. Mary was at the house of her friend, Jane. She stole Jane’s diamond ring by putting it in her
purse with the intention of getting her brother to sell it for her. [A]

2. Frank’s brother, Tony, owned a rifle that Frank wanted desperately to have. He had asked for it
many times but Tony would not give it to him. On a Monday when both were not at work, Frank

ST—
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Practical Application

said to Tony that, if he didn’t give him the gun, he would bash him in the head with a golf club.
Tony did not give him his rifle. Two days later Frank stole the rifle and kept it without Tony’s
knowledge. [A]

3. Richard had broken into a house because he was hungry and wanted to steal some food.
While in there, he disturbed the owner of the house, Francis. Richard then told Francis that,
unless he gave him the cash which he had in his wallet then he was going to push him over.
L

4. Bill was at a party with friends of his. One of his friends owned a Rolex watch which his friend
had left on the table. After his friend left, only Bill and Mary were sitting at the table. Bill stole
the Rolex watch and Mary said that he should not take it. Bill told Mary not to say anything or
he would twist her arm behind her back. [A]

4.4 Types of evidence

The main types of evidence the police may collect at a crime scene or during an investigation
process are as follows:

 Oral evidence
« Crime scene evidence
« Fingerprint evidence
« DNA evidence

« Facial recognition evidence

Oral evidence

The most common form of evidence that police collect is oral evidence. These are statements
made by the victims of crimes, or by witnesses to crimes, or even by offenders themselves.
The first oral information provided to police of an offence having been committed is usually
provided by the victim.

The victim goes to the police and complains about a crime having occurred and, on many
occasions, asserts that a certain person committed that crime. When such a complaint is made
by a citizen, the police will take a statement. That is, the police will listen to his or her oral
evidence, reduce it to writing, and have the witness read it and sign it as being true. Similarly
if there are any witnesses to that event apart from the victim, the police will also take the oral
testimony of those witnesses. After having collected such evidence, they will then approach the
alleged offender (suspect) and ask that person to make a statement about the allegations raised
by the victim. At this point the alleged offender considers his legal right to silence, which is as
follows:

Right to silence

The alleged offender may or may not make any statement to the police at this point. The

alleged offender does not have to answer any questions asked of him by the police. In fact there
is an absolute right to silence at the police questioning stage of an investigation in all the
Australian States. This right to silence is a very old right that existed at common law. The fact
that an alleged offender does not answer questions put to him or her by the police is not
allowed to be raised later in a trial. In other words, no adverse inference against the alleged
offender can be drawn in a later trial simply because that person refused to engage with the
police. In fact, when the police are interviewing a suspect, the police always tell the suspect that
he/she is not required to answer questions. Given that these interviews must be audio taped and



very often video taped, the police believe it is important to make it absolutely clear that they have
advised the suspect of the existence of his/her right not to answer questions.

Confessions

As you can imagine the best type of oral evidence that can be collected by the police is confessions.
A confession is when the offender admits to having committed the offence.

One form of a confession occurs when the offender admits to having committed the offence
directly to the police or to another person.

There are also other circumstances in which evidence of confessions is obtained. The following are
examples:

+ Third parties giving evidence of a confessional statement made to them by the offender.
« Undercover police recording confessions of the offender.
+ Ordinary citizens, at the request of the police, recording confessions of the offender.

+ The police deliberately placing inmates in a prison to befriend an offender and then having the
inmate record the confession of the offender.

« Confessional statements made to fellow inmates in a prison advising the police that the
offender has made a confessional statement to him or her and the police then arranging for
that inmate to have the offender repeat his admission in circumstances where the inmate is

recording that conversation.

In relation to confessional statements made directly to the police by the offender, there have been
in the past many confessions which have not been admitted into evidence which have arisen as

a result of threats or coercion on the part of the police. Any confession obtained by these
means is clearly inadmissible. The practice of verballing had also developed in the past which,
if discovered, made confessions inadmissible into evidence too. Verballing is where police
officers put damaging remarks, especially confessional statements, into the mouths of
suspects during police interrogation. That is, the police either orally or in writing fabricate
the confession of a suspect. These practices of verballing and obtaining confessions by threats,
intimidation and coercion have subsided greatly since the compulsory requirement of electronic
recording of police interviews.

As to the other means of obtaining confessions referred to above, you might regard some of those
as forms of trickery. However, generally speaking, such confessions are admitted into evidence (i.e.
are admissible) and considered by the court and/or a jury in determining guilt or innocence. The
following case study is an example of the police using a third party to record a confession.

Case Study

R v O’Neil [1995] QCA 33

Facts: The appellant was convicted of attempted murder and sentenced to twelve years
imprisonment. The appellant was a nurse who was found guilty of attempting to murder her
husband by injecting him with a potentially lethal dose of insulin whilst he was sleeping. The
appellant’s husband was an army officer who had returned from service in Somalia. After his
return, his marriage with the appellant declined. Evidence was given in the case by Ms Lally,
a friend of the appellant nurse, who was also a nurse working with the appellant at a hospital.
She was told by the appellant in the course of a conversation that the appellant had tried

to kill her husband but had not succeeded. The witness, Ms Lally, responded by suggesting
that the applicant was ‘kidding’, to which the applicant responded, ‘I injected him with 300
units of insulin.” The appellant told Lally that, after injecting her husband with insulin, she lay
waiting for him to stop breathing, but he didn’t do so. He woke up and went into the kitchen
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@ Case Study ...

and consumed orange juice and biscuits. Lally told the police of this conversation she had
with the appellant. Then, at the request of the police, Lally had a further conversation with the
appellant which was tape recorded. Two recordings were made, one by use of a microphone
transmitting to a remote tape recorder, and the other by way of a small portable tape recorder
carried in Lally’s handbag. This recorded confessional statement by the appellant was
admitted into evidence and the appellant was convicted at trial. She appealed the decision

Legal issue: Was the recorded confession unfair and therefore inadmissible?

Decision: The Queensland Court of Appeal held that the confession was admissible and the
finding of guilt was not upset (overturned/dismissed).

1. Who recorded O’Neill’s conversation of the appellant? [C]
2. How did the police come to know of O’Neill’s confession? [C]

3. Do you agree with Pincus the Hon Justice that ‘one could hardly object to the use of
trickery of the kind’ used in this case to identify the offender? Give your reasons. [A] [E]

4. Do you agree with Pincus with the Hon Justice when he says that the possibility of
conviction of an innocent person, on false evidence, is reduced if the police take the
sensible course of inviting their informant to renew the discussion with the offender and
record the conversation? [A] [E]

5. Do you regard it as just and equitable if evidence of recorded conversations, which have
been set up by the police and which are unknown to the offender, is accepted to prove the
guilt of the offender? Give your reasons. [A] [E]

One of the most significant criminal cases in recent history in Queensland relates to confessional

evidence obtained by recordings made by undercover police. This case illustrates the extent to which

the police can go to collect evidence, in this case, confessional evidence, from the perpetrator.

Case Study

R v Cowan; R v Cowan; Ex parte Attorney-General (Qld) [2015] QCA 87 (21 May 2015)

Facts: Daniel Morcombe left his home at
Palmwood on the Sunshine Coast to catch

a bus to Sunshine Plaza Maroochydore on

7 December 2003. He was killed by Cowan
who was charged with the following offences:

1. Murder.

2. Indecent treatment of a child under 16
years of age.

3. Interfering with a corpse.

Cowan was found guilty of those offences.
After a trial ending on 13 March 2014,
Cowan appealed his conviction to the
Queensland Court of Appeal, which delivered
its judgement on 21 May 2015.

Cowan had been interviewed by police in
relation to these offences in 2003, 2005 and
2006. He denied all involvement in Daniel’s
disappearance. He continued those denials
in a coronial inquest into Daniel’s death in
March-April 2011. The police suspected
Cowan of being involved in the death of
Daniel Morcombe.

Covert police operation

After Cowan left the inquest, the covert
police operation commenced. It involved 36
undercover police officers from Queensland,
Western Australia and Victoria. On the

very plane trip back from giving evidence

at the inquest to Western Australia where




Case Study ...

Cowan was living at the time, an undercover
policeman, Joe Emeri, sat next to, met

and befriended Cowan. Over the following
months Emeri introduced Cowan to a group
of men who appeared to be members of a
criminal gang. They were, in fact, undercover
police. Cowan befriended them and then
committed various ‘crimes’ as part of that
criminal gang. The crimes were not in fact
real crimes but Cowan believed that they
were, and he was paid for his involvement in
them.

These crimes included:

+ collecting money, sometimes
from prostitutes;

* blackmail of a bank manager using
photos of the bank manager in the
company of a prostitute;

« a burglary involving $50,000 worth
of cigarettes;

* purchasing three pistols;

* buying false passports;

collecting a stolen luxury car;

collecting and transporting a large sum
of money;

collecting and transporting
“blood diamonds” (diamonds
sold to finance war);

moving drugs from one location to another
for $8,000; and moving ecstasy pills.

Shortly before his confession, there was
under discussion a future job worth over

$1 million, from which Cowan was to earn
$100,000. The impression given by the
criminal gang was that they were a very
powerful organisation that could fix things
all over Australia, including within the
Queensland Police Service. In turn they
emphasised a need for loyalty and trust by
each of the gang members. Everything was
being recorded by the ‘gang’. During these
operations, Cowan became close to Jeff and
Paul, two of the gang, who were undercover
police officers.

On 29 July 2011 the Queensland Coroner’s
Court issued a notice recalling Cowan on 26
October 2011 to the inquest. It had not been
finalised earlier in the year. One of the gang,
pretending to be a corrupt police officer, told
Cowan’s mate, Paul, in Cowan’s presence,
of the notice of recall but said that it was
something that could be fixed without any
real difficulty. What was required of Cowan
was to be honest with, and loyal to, the gang.

Cowan then told them of his prior sexual
convictions and gave that as the reason why
the police were pursuing him in relation to
the Daniel Morcombe disappearance. He
said, however, he had nothing to do with
Daniel’s disappearance. He claimed to his
associates that his alibi was ‘100%’. Paul, his
mate, told Cowan that his ‘prior convictions’
could be fixed. He told Cowan that they
didn’t care what Cowan had done but that
he had to be honest with them. Paul assured
Cowan that the ‘bosses will make everything
cool’. Paul also told Cowan that he was a
good mate of his and that he wouldn’t tell
anybody what Cowan told him.

Jeff, his other close associate in the ‘gang’,
stressed to Cowan the importance of his
being honest and that it didn’t really matter
what Cowan had done in the past. He
assured Cowan that whatever he had done
could be worked out, and that the gang could
‘work some miracles’.

Paul continued to assure Cowan that ‘they’ll
make it go away’ and emphasised the
importance of being honest. Paul discussed
the big job coming up and Cowan expressed
his hope to be part of it still. Paul said that he
didn’t think the subpoena from the coronial
inquest would affect his being involved in the
job but it was up to Arnold. Cowan continued
to maintain that he had nothing to hide. Paul
told him that the boss, Arnold, would want to
talk to him.

The next day Arnold called Paul and said
he wanted to see Cowan. Paul told Cowan
that he should tell the truth to Arnold and
that the meeting with Arnold might be about
Cowan’s problem with the notice recalling
him to the coronial inquest going away.
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Cowan met Arnold alone. In that meeting
Arnold emphasised loyalty and respect and
honesty and that, if Cowan was to adhere to
those principles, then the notice to appear

at the coronial inquest could be sorted out.
Cowan then told him he had two previous
convictions for child sex offences in 1987
and 1993. Arnold told him that he had
received further information that morning
stating that Cowan had murdered Daniel
Morcombe. Arnold said that fact didn’t bother
him. He could sort that out as well and, in
particular, find an alibi for Cowan. However
Arnold had to work out ‘what to do and it was
a real dilemma’.

Arnold said he wanted to move forward

with a big job but that Cowan was ‘too hot’.
Cowan again insisted that he had nothing

to do with Daniel’s disappearance but he
explained that he was living in the area
when Daniel disappeared and that, because
of his previous convictions, the police

had hounded him. Arnold said that he had
received information that there was also a
subpoena coming for Cowan. He said that,
even though he understood Cowan was
good for the gang, he had to weigh up the
risks involved. Arnold then read to Cowan,
from paperwork that he held in his hand, that
‘coroner’s inquest recommencing shortly
and Cowan will again be in the spotlight. If
you can’t sort this out, | suggest you drop
him like a hot potato’. Arnold did not discuss
with Cowan the source of that document but
again emphasised the need for honesty, trust
and respect in the gang.

The Confession

Arnold asked Cowan if there was ‘any

DNA or that kind of s..." in relation to the
disappearance of Daniel Morcombe. Cowan
said that there was no DNA and that they’d
searched his car but found nothing. It was
then that Cowan made all the admissions
including pulling down Daniel’s pants, killing
him and disposing of the body and clothes.
All this was recorded by way of an audio
device. (The transcript of that conversation is
available in the report of the case).

The next day Cowan flew to Queensland
with the undercover police officers posing as

gang members. Over the next few days he
directed them to the site of the abandoned
house where he had assaulted Daniel
Morcombe, then to the sand mining site,
pointing out where he left Daniel’s body,
and then to a small bridge over a creek
into which he said he had thrown Daniel’s
clothes. These admissions constituted
Cowan’s confession.

The Conviction

Two days later Cowan was arrested by

other police officers. He was charged and
ultimately convicted at the trial. He was given
life imprisonment with parole eligibility only
after 20 years on the count of murder. He
was given 3% years imprisonment on the
second offence and 2 years imprisonment on
the third offence.

The Appeal

Cowan appealed to the Queensland
Court of Appeal, asserting that his
confessions and the evidence obtained
as a result of his confessions should have
been excluded from the trial (i.e. ruled to
be inadmissible) under s10 Criminal Law
Amendment Act 1894 (Qld):

No confession which is tendered in
evidence on any criminal proceeding
shall be received which has been
induced by any threat or promise by
some person in authority, and every
confession made after any such threat
or promise shall be deemed to have
been induced thereby unless the
contrary be shown.

The Decision

The first point of concern on appeal was
whether the confession was made to persons
in authority. The Queensland Court of Appeal
held that they were not. At all times, the
police officers were pretending to be part of
a criminal gang and Cowan had made his
confession to members of a criminal gang
(not police), or so he believed. At no time

did Cowan believe the undercover police
were persons in authority and at no time
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did the undercover police officers invoke
their official powers they had as police
officers. It followed, therefore, that the
confession was not induced by any promise
or threat made by some person in authority
but by criminal gang members.

The Queensland Court of Appeal then stated
that even if the Court was wrong on that first
point, the question then arose as to whether
Cowan was induced by any threat or promise
made by a person in authority to give the
confession. The court said that Cowan made
his confession because:

(a) the undercover police officers made it
clear that Cowan could only stay in the
gang if he told them the truth;

(b) Cowan would participate in the big job
where he would receive his share of
approximately $100,000; and

1. Who is the victim? [C]

2. Who is the accused? [C]

a > ©

accused? [A]

(c) whilst he remained a principal suspect
in Daniel’s disappearance, the gang
offered to provide Cowan with a water
tight false alibi which would clear him
at the inquest. This would only be
available to him if he made a full and
truthful confession to them.

The court therefore concluded that if there
was a threat or promise from a person in
authority made to Cowan (which they found
there was not), Cowan was not acting upon
such threat or promise when he confessed
to the undercover police officers. He made
his confession for the other reasons set
out above. In short there was no threat or
promise upon which he acted.

The appeal was dismissed.

What crimes was the accused charged with? [C]
What does the expression ‘undercover police officers’ mean? [A]

What do the words ‘find an alibi’ mean? How important would that have been for the

The confession was captured on an audio device without the knowledge of Cowan. It was
admitted into evidence. Do you think that it is fair and proper that a police recording of an
accused making a confession be allowed into evidence if that audio recording was made

without the knowledge of the accused? Give your reasons. [E]

. The Court of Appeal concluded that the confession made by the accused was not made to

any person in authority. How did the Appeal Court come to that conclusion? Do you think it
is a just conclusion? Give your reasons. [A][E]

. What were the three reasons that the Appeal Court decided the accused made his

confession? [C]

. You will see from this case that the police are allowed to become undercover operatives

for the purposes of gaining evidence, and in this case, a confession. Do you think that
such covert operations by the police should be allowed? Give your reasons. [E]
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You will have seen from the above case that Mr Cowan was unsuccessful in saying that his
confession was not voluntary. There are clearly circumstances in which confessions would not
be voluntary. As referred to earlier, for example, if police threaten to harm some person who
then confesses. It is obvious that in Australia any confession which is made by a person who

is subject to threats or violence or other intimidatory acts by police would not be allowed into
evidence. In Cowan’s case you might think that the police were being deceptive in obtaining his
confession. However deception alone by law enforcement officers does not of itself make the
evidence inadmissible in court. The confessions obtained in Cowan'’s case of course did not arise
because of threats of violence or other intimidatory acts by police.

Research Task 3' -

- This research pf‘OJeC’[ |f you Iook at each 4 appeals would take a considerable
- period of time. You may elect to look at only one of the 4 appeals and engage in a class
’ dlSCUSSIOﬂ as opposed to doing a full research pro;ect e .

g Look at the case Tof/lau V The Queen: Marks v The Queen: Hill v The Queen: Clarke
v The @ueen [2007] HCA39 (30 August 2007) This is another High Court case smtlar ;

Biduaiss &5

Crime scene evidence

What is a crime scene

Crime scenes are extremely important for the police in gathering evidence. The police are given
specific powers under the PPRA to enter a place that a police officer reasonably suspects is a
crime scene (s164) and then they have power to establish the crime scene.



In establishing a crime scene, a police officer
can stop people entering a building, put
barricades or tapes around a particular area or
display a written notice stating that the place
is a crime scene and that unauthorised entry
is prohibited (s165). You can see immediately
that such action may interfere with people’s
property rights. However, the PPRA makes
the actions of the police in entering and
establishing a crime scene lawful.

i

might cause structural damage to a building, then the application must be made to a Supreme

After establishing the crime scene, the police
must, as soon as is reasonably practicable,
apply to a judge or magistrate for a crime scene

warrant. If it is intended to do something that

Court judge of Queensland (s166). Once a crime scene is established, it is the responsible

police officer at the crime scene who must preserve the evidence at the crime scene (s169) and
restrict access to the crime scene (s168). The powers of the police at a crime scene allow for any
necessary investigation, which clearly entails searches and inspection of anything at the crime
scene, to obtain evidence of the commission of an offence or evidence as to who committed the
offence.

The police can open anything at the crime scene that is locked. They can use any electricity at
the crime scene for their investigation. They can dig up anything at the crime scene. They can
remove a wall or ceiling linings or floors of a building. They can dismantle a motor vehicle.
They can seize anything that may provide evidence of the commission of an offence (s176).

It is regarded as extremely important to establish crime scenes and then to carefully examine the
scene to obtain any physical evidence that might assist in the police investigation. The evidence
found at a crime scene is carefully handled and, as you have seen from many television shows, is
carefully bagged and then sent off to scientific laboratories for examination.

Tip

If you are interested in the range of results possible from the scientific examination of the
physical evidence at a crime scene, see the US Department of Justice, Federal Bureau of
Investigation Laboratory Division, Handbook of Forensic Services — 2014 which is available
on the internet.

CIIII@

Evidence collected at crime scenes can lead to unfair trials and convictions being
set aside

There is a large amount of physical evidence collected at crime scenes. While the crime scene
exists it is not known how valuable each piece of physical evidence collected will become.

It is therefore very common to err on the side of collecting physical evidence as opposed to

not collecting it. Difficulties arise if crime scenes are tampered with. There are instances, but
thankfully not common, of evidence being presented at trials which has been planted at crime
scenes or tampered with at crime scenes, and which result in convictions. If such tampering is
discovered the convictions may be set aside. A recent example of such a case was highlighted in a
recent ‘Australian Story’ on ABC Television.

83



Units 1 & 2

Legal Studies for Queensland

84

S=——

Practical Application

Noongar woman Stacey Thorne, 34, was 22 weeks pregnant when she died on a neighbours
front lawn late one night in 2007. She had been stabbed 21 times. Scott Austic, the 45 year old
father of her unborn child was wrongfully jailed for the crime and later acquitted after revelations
that crucial evidence against him had been planted.

Scott and Stacey had grown up together in the small town of Boddington, South of Perth. About
a year after Scott broke up with his daughter’s mother, he and Stacey became lovers. On the
night of the murder Scott went to the pub and had ‘a few bourbons’, then he visited Stacey at
her home. ‘We had a chat for a bit and then we’d had sex and then a little chat again’ Scott said.
‘Then I'd gone home’. By about 11.00pm Stacey was found bleeding on a neighbour’s front lawn
after staggering 100 metres down the road desperately calling out for help. She died as a result
of knife wounds. Within a week, police had wrapped up their investigation, charging Scott with
Stacey’s murder. ‘The police were convinced in their own mind that Scott Austic was the killer’.
Scott’s Barrister, David Edwardson QC told Australian Story ‘It was a miraculous completion of a
murder investigation in a really really short period of time’. The police set out as a motive for the
murder the fact that Scott did not want Stacey who was pregnant to him at the time to have the
baby. The police found a text message Scott sent to Stacey 10 days before the murder saying he
‘Would do anything for her not to have the baby’. They said it proved he had a motive for

the murder.

Three pieces of evidence proved crucial in Scott’s conviction at his trial. These were:
1. Aknife covered with Stacey’s blood, which had been found in a paddock between their homes.
2. Acigarette packet with Stacey’s blood on it discovered and found on a table at Scott’s house.

3. A Jim Beam can with Scott’s DNA on it found on the side of the road not far from Stacey’s
house.

The integrity of all 3 pieces of evidence would later be called into question.
The jury found Scott guilty of Stacey’s murder.

Scott’'s mother who was unconvinced of her son’s guilt, in 2010, met Dr Clint Hampson, a lawyer
who specialises in forensic pathology. She employed him to take a look at her son’s case. He

agreed to look at the case pro bono (no fee). A few months after taking on the case Dr Hampson
made a startling discovery. “The first thing that stood out to me was the cigarette packet” he said.

Cigarette Packet

Police found a cigarette packet smeared with the victim’s
blood on a table at the back of Scott’s house. While
examining photos and video evidence, Dr Hampson
noticed that the packet was only visible in digital photos
of the scene taken at 6:25pm on Friday 14 December.
The cigarette packet was not in video footage of the table
taken by the police who first arrived at the house on 13
December, the day before. It suggested that someone
had come in later and placed the packet on the table. The
video evidence taken on 13 December was not referred
to during the trial. The jury was left with the evidence of

a cigarette packet with the blood of the deceased on it
being present at the home of Scott Austic. It had clearly
been placed there after the video had been taken on 13
December and before the photos were taken at 6:25pm
on 14 December.
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Jim Beam Can

An empty Jim Beam can was found on the
edge of the road by a police officer at 7:00am
on the second day of the investigation. The
police officer who found the empty can was not
part of the initial search which was conducted
some 12 hours earlier on the first day of the
investigation. A photo taken by the police
officer on the first day of the investigation of
the road and the verge of the road showed

no can being there. Furthermore the verge
area had been searched the night before by
no less than 5 officers of the Western Australia Police, some of whom were forensic officers.
They conducted a thorough search. Dr Hampson pointed out that none of them had identified

or located a Jim Beam can. The search ceased at about 6:45pm and it was on the following day
that the Jim Beam can appeared off the edge of the bitumen and just over the road from Stacey’s
house. It was clear that the Jim Beam can was placed there after the forensic investigators had
completed their search. This can was used in evidence at the trial to show that Scott had been
there because it had his DNA and fingerprints on it. The jury at the trial was not told of the photo
taken the day before the can was found, or of the search conducted by the police the day before
the can was found.

The Knife

A knife covered with Stacey’s blood was found on the day after the investigation started. On
the day before it was found, the SES were asked by the police to comb an area in a methodical
line search over essentially bare ground over the road from the victim’s house and, on the way
to Scott Austic’s house. That search was conducted. It was part of the prosecution’s case that
the bloodied knife had been found on the bare ground between Scott and Stacey’s home. The
specialist SES search team having scoured the same spot a day earlier found no such knife. It
was the knife that provided the evidence at the trial of the murder weapon. The detective who
found the knife gave evidence that he had casually found the knife after going for a cigarette
break during the investigation, walking into the area where the knife was found. The SES, when
advised that the murder weapon had been found, having scoured the same spot a day earlier
walking and finding nothing, said ‘we are trained to search these areas’ and ‘we found out the
next day that they found a knife exactly where we searched, so we failed. And that’s when we
said to ourselves — ‘bullshit’.

The Appeal

Scott Austic’s family with such fresh evidence engaged a Senior Queens Counsel who prepared a
petition to the Attorney General of Western Australia to refer the case back to the Court of Appeal.
In 2020, the Criminal Court of Appeal found that there was quite credible, cogent, and enough
plausible evidence, that crucial evidence against Scott Austic had been planted. The Court of
Appeal decided the integrity of some aspects of the police investigation was also compromised.
Scott’s conviction was quashed. The Court ordered a re-trial.

The Re-trial

At the new trial in November 2020 the fresh evidence relating to the cigarette packet, Jim Beam
can and knife outlined above was presented along with further evidence about the movements of
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Scott on the night of the murder. Scott’s defence team of course argued that the evidence relating
to the cigarette packet, Jim Beam can and knife had been planted.

There was further evidence led by the defence in relation to the murder weapon. At the trial Dr
Richard Shepherd, a UK based forensic pathologist who had worked on more than 20,000 cases
(and who had given evidence in the review into Princess Diana’s death) testified at the trial. One
of the real difficulties for the prosecution at the new trial was that the defence argued that the
planted murder weapon could not have been the murder weapon. Dr Shepherd gave evidence
that in fact the blade was too short to explain the deep wounds in the deceased’s body. Dr
Shepherd said ‘In 40 years | have seen many things but | have never ever seen such a blatant
attempt to plant incriminating evidence in a case. I've seen evidence lost. I've seen evidence
mislaid. I've seen evidence misinterpreted, but never such a blatant attempt to try to pervert the
course of justice’. Scott’s Barrister David Edwardson QC said it is a difficult thing to stand up in
front of a jury and ‘make very, very serious allegations against police and effectively accuse them
of corruption. And that was the case that we had to present to the jury on this re-trial’.

The jury took 2 hours and 16 minutes to acquit Scott after Scott having served 12 years in jail for
murder. Finally in November 2020 he walked free.

Source: ABC, ‘Trials and Tribulations’ Australian Story, 25 March 2022 (excerpts of program).

1. What were the 3 pieces of evidence which were found at the re-trial to have been planted? [C]

2. Describe why a conclusion was able to be reached for each of the 3 pieces of evidence that
such evidence had been planted? [C]

3. What had the person who planted the murder weapon not taken into account when planting
such murder weapon? [C]

4. From what you have read in this particular case do you feel that the system of justice in
Western Australia succeeded or failed? [A] [E]

Fingerprint evidence

Fingerprint evidence is still regarded as extremely strong evidence. A fingerprint is ‘an image
or impression of friction ridge detail from the palmar surface of a person’s hand’. It includes a
digital image of such friction ridge detail. The police collect fingerprint evidence where possible
at crime scenes. Crime scenes, as you are no doubt aware from television are regarded as places
where nothing should be touched. Fingerprint evidence is so seriously regarded that there is a
special provision in the PPRA that allows a police officer to pick up or move a knife or pistol

or any object which might contain a fingerprint at a crime scene if there is a possibility that the

fingerprint could be damaged or interfered with.




Fingerprints have, for a very long time, played an extremely important role in crime scene
investigations. The prints are regarded as a unique means of identifying individuals. No two
fingerprints are exactly the same. Also, a person’s fingerprints do not change over time. The
friction ridges on a person’s fingers are formed before a person is born and remain unique
throughout the whole of that person’s life. They are therefore hugely important tools of
evidence. Even when a person’s fingerprints are not on any murder weapon but are found,
for example, on a glass at the scene of a crime, they can still be used in ensuring convictions
if the accused denies, for example, ever being at the crime scene. The first time a fingerprint
comparison was used as evidence against a defendant was in Argentina in 1892. The first case
in the United States was in 1904. Fingerprint evidence has since been used in millions of cases
worldwide. Fingerprints can be left on many types of surfaces: glass, china, polished wood,
porcelain, polished metal, patent leather, writing papers and similar types of surfaces.

DNA evidence
Deoxyribonucleic acid (DNA)

A person’s DNA is unique. DNA is important because it can help determine the identity of the
victim and it can establish that a suspect was present at the crime scene. It can be present in all
kinds of evidence including hair, skin, saliva and blood. In fact any part of the body can provide
evidence in which a person’s DNA is present. Scientific analysis then can determine whether the
DNA in the piece of evidence matches the DNA of a suspect.

Even minute amounts of biological material can link a victim to a crime or can establish the
identity of the victim of the crime. In Cowan’s case (referred to earlier) the human bones found
at the Glasshouse Mountains were the remains of the deceased Daniel Morcombe. It was DNA
analysis which established that fact.

DNA analysis can also be used to prove that a person did NOT commit a crime and that it

was someone else who did. There can be re-examination of evidence collected during old
investigations which shows that the DNA profile of a person who was convicted of that crime
does not match the DNA profile from biological samples collected at the scene/s of crimes. This
has resulted in many pardons being granted. DNA samples can identify weapons used in the
commission of crimes where the weapons contain even small amounts of biological material.

The following case study shows the use of DNA profiling in a police investigation. It also
illustrates many other ways in which the police conduct a criminal investigation. The case is
long but is an excellent example of the diligence and effort required by the Queensland Police in
the criminal investigation process.

Case Study

R v Hannaford [2017] QCA 36 (17 March 2017)

Facts: Mr Hannaford (H) was charged with the murder of Ms Lynch (L). He had been in a
relationship with the deceased until about one month before she went missing. No body was
every found. L had broken the relationship off. H did not accept that the relationship had
ended. He repeatedly telephoned L. He appeared unannounced at her unit before being
told to get out by the deceased. The deceased had told a witness who gave evidence at the
trial that H would telephone her, hang up, and park his car around the corner ... then come
back and look through the windows. L’s daughter-in-law gave evidence that L felt harassed
and threatened. Towards the end of June 2012, H approached L’s sister at a country music
muster and said, ‘If Gail keeps doing the wrong thing by... a bloke, she’s going to get hurt.’
On a later occasion he told L’s sister that he had telephoned L in order to let L know that her
‘life was a lie’.
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On 3 July 2012, after speaking to a friend as well as family members, L went missing and was
never seen again. L’s sister tried to contact her and then took the police to her unit on 5 July.
Using a key provided by the landlord, the police and sister entered. The sister noticed that a
number of things were out of place and that a rug from the kitchen floor had been removed.
The police suspected foul play. H was spoken to several times by the police. He denied
knowing where L was, though he admitted that he knew her. He told the police, in answer to
the question as to whether he knew where she was, ‘No, | don’t, her family told me she was on
— going on holidays.’

On 10 July 2012, H was spoken to again by the police. A written statement was obtained

from him in which he denied any knowledge of L's whereabouts. On the following day searches
were conducted of H’s car and H’s residence. His mobile phone and shoes were seized. After
his shoes were seized, he was arrested and subjected to a range of forensic procedures. After
these procedures he was released and was accommodated for a night in

a hotel because his residence was the subject of a crime scene warrant. During a search

of the crime scene the next day the police found an axe and recovered the contents of H’s
rubbish bin.

After the search of his residence was completed on 12 July 2012 the police wished to speak
to H again but couldn’t locate him. He was found two weeks later in the toilet block at Picnic
Point Park in Toowoomba. He was injured, dishevelled, and in an unresponsive state. The
police then charged him with murder. He was subsequently put on trial. At the trial H elected to
give no evidence.

Except for DNA, the evidence at the trial was circumstantial. The body of L was never found
and nobody witnessed H causing the death of L. The evidence included the following:

+ L had not been seen or heard of since 3 July 2012.
« L's bank accounts were untouched from after 3 July 2012.

+ CCTV footage was recovered and showed that a motor vehicle similar in appearance to
a motor vehicle driven by H was in the vicinity of L’s unit at the relevant time. This vehicle
drove along the street where L lived at 7.52pm on 3 July 2012 and was filmed again near
the unit at 1.50am the next morning.

A flyscreen in L’s unit was partially dislodged. Latent impressions were recovered from
the windowsill and architrave of that window. These impressions were consistent with the
pattern details of a well-known retail brand of rubber gloves. The packaging for the same
brand of gloves was located in H’s rubbish bin.

Bloodstains were found on the floor of L’'s bedroom, on the mattress overlay on her bed, as
well as on a stuffed toy, a wardrobe, a lampshade, a pot plant and the floor of the garage of
L’s house. Samples were taken of these bloodstains and then subjected to DNA analysis.
The DNA profile obtained from each of the samples was found to be an effective
match with H’s DNA. Expressed as a probability, there was a one in 1,700 million chance
that the source of the blood on each of these objects and places was not that of H.

The luminol examination of the bathroom, sink and tapware also revealed the presence
of bloodstains. The DNA profiles obtained from these stains were an effective match with
H’s DNA profile (with the same probability as the bloodstains referred to in the paragraph
above).

There was a missing rug in L’s kitchen as identified by L’s sister. The missing rug, red in
colour, on the floor of L’s kitchen was large enough for use in the disposal of a body (the
evidence of L’s sister was that the rug was approximately three metres in length and width).
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Fibres left behind in the kitchen were compared to fibres from the boot of H’s car and were
found to have several features in common.

Bloodstains were detected on a number of fabric shopping bags found in the boot of H’s
car. Those stains were subjected to DNA analysis and a DNA profile was obtained which
matched the DNA profile of L. Hairs from L’s hairbrush and bristles from her toothbrush
were analysed and a DNA profile of L was obtained.

L’s mobile telephone phone ‘communicated’ with a cell tower in Rockville at 6.11am on 4
July 2012, suggesting that her telephone had been moved from Warwick to Toowoomba.

The axe found at H’s address was purchased by him from a hardware store in Toowoomba
at 4.54pm on 4 July 2012. The blade was swabbed and later analysed. There was a slow,
but positive reaction for the presence of blood. In a similar area on the blade, a DNA
profile was obtained which matched the likely DNA profile for L.

H was observed by his employer on 5 July 2012 to have injuries to his hands. “A couple
of fingers on each hand” were covered with tape. There was also “a scratch or a scrape”
on the back of his right hand. H had told his employer that he had been bitten by his own
dogs. His employer gave the evidence of H’s injuries.

Evidence was given that H was observed tending a fire in the backyard of his property
on 10 July 2012. Two days later police located a number of partially burnt articles in H’s
rubbish bin. These included ladies’ pyjamas, ladies’ underpants, sheets, pillowcases, a
stuffed toy and socks. The partially burnt sheets and pillowcases matched similar bed
clothes found at L’s unit (a burnt fitted sheet appeared to match a top sheet found at L’s
residence). They also shared a similar laundering history.

Masking tape with bloodstains on it was also found in H’s rubbish bin. The masking tape
was subjected to DNA analysis and a mixed profile was obtained. The major DNA
profile in the mix was an effective match with H’s DNA. The same probability applied
as referred to above with respect to the bloodstains on the floor and other places in L’s
residence. The minor profile matched the DNA profile of L.

The prosecution relied on the following conduct that they argued revealed the
consciousness of guilt:

+ Flight after his initial arrest and subsequent release on 12 July 2012 until he was
located at Picnic Point on 26 July 2012; and

+ The telling of a lie to a police officer in response to the question as to whether he
knew where she was: “No, | don’t, her family told me she was on going on holidays.”
Evidence was given by the family that that did not occur.

The prosecution argued that there was evidence of motive in:
* The expression of anger and hurt by H towards the L which is set out above; and

+ Areliance on an unsent letter written by H to L which was found at H’s residence. The
letter read in part, “So whatever happens to you, you deserve it so no other blokes
will cop it from you. The world will be better off without you as you are a nasty cruel,
sarcastic person that acts like a 5 year old”.

Decision: The jury found H guilty of murder. Mr Hannaford appealed but was unsuccessful.
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Case Study ...
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. How did this criminal investigation process start? [C]

. Part of the evidence was that L’'s bank accounts were untouched after 3 July 2012. How

do you think the police got this evidence? [C] [A]

. What is CCTV footage? While we are not told in the case where the footage came from,

suggest one way in which the police may have been able to obtain such footage. [C] [A]

. What do the words “luminol examination” mean? How is it used by police in obtaining

bloodstains? [C] [A]

. The DNA profile obtained from the blood samples was found to be an effective match with

H’s DNA. What was the probability once the DNA profile was obtained of the blood not
being the blood of H? [C]

. How did the police obtain the evidence that there was a missing rug in L’s kitchen? [C]

. The police located bloodstains of L on fabric shopping bags. Why was that evidence

important? [A]

. How would the police have been able to obtain the evidence that L's mobile phone had

communicated with a cell tower in Rockville? Why was that evidence important? [C] [A]

. How did the police obtain the evidence of injuries to H’s hands which were seen on 5 July

20127 What conclusions could be drawn from the state of H’s hands? [C] [A]

. How do you think the police obtained evidence of H lighting a fire in the backyard of his

property on 10 July 20127 How important do you regard that evidence? [C] [A]

The masking tape had bloodstains of both H and L on it. If you were on the jury
determining whether H was guilty or not, what discussions do you think you would have
had as to the importance of this evidence? [A]

There was no body ever found. Do you think that there should ever be a conviction of a
murder when no body is ever found? [E]

Looking at the whole of the evidence, give your opinion as to the strength of the evidence
against the accused. [A]

Should any of the actions of the police in this investigation have not been allowed, for
example, the police searching the suspect’s rubbish bin? [A] [E]




Facial recognition

One of the most significant changes to methods used by police in their performance of their
duties is now taking place. It is only in its early stages but it already exists. Facial recognition
available through live automated technology has already been rolled out in many countries
across the world. It is mostly used in conjunction with CCTV cameras. This facial recognition is
a way of identifying or confirming a person’s identity using their face. By the use of a camera or
video image the features of a person’s face are analysed by the software technology by measuring
the distances between people’s eyes, the depth of people’s eye sockets, the shape of the cheek
bones, the contours of ears, lips and chin and generally measuring the distances between features
on a person’s face. This information is then converted into what is called a FACE PRINT which
is unique to an individual.

Face print can be compared to a database of known faces.

In Australia our database is relatively small compared to that in the USA and China. It is
said that the FBI in the USA has access to up to 650,000,000 photographs from various State
databases.

The most common use of face recognition systems is in airports and border crossings where
the faces of passengers are scanned by a camera to have their identity verified without showing
passports or boarding passes. The Australian Border Force have set up an automated border
processing system called SMARTGATE that uses face recognition and compares the passenger’s
face with the data in the E-Passport microchip.

Police forces in the United Kingdom and United States use facial recognition systems. Many
States of the United States have prohibited the use of facial recognition. In China for the last
15 years a Skynet Project has been set up by the Chinese Government, the object of which is to
have CCTV surveillance nationwide which is capable of real-time facial recognition.

Violation of privacy?

The obvious disadvantage of such a system is violation of privacy of citizens. There is a debate
as to whether the advantages of the police using face identification systems is outweighed by the
violation of a citizen’s privacy. This debate will continue and will become much more important
and much more controversial as face recognition systems are set up.

One use of such systems set up around the world is in retail outlets to identify people who have
been convicted of shop stealing offences and fraud offences. The leading Australian Consumer
Group Choice, whilst analysing the privacy policy of 25 major retailers, discovered that the
Good Guys along with Kmart and Bunnings were recording their customers biometric data by
using facial recognition video cameras to capture customer face prints. Kmart and Bunnings
who are both owned by Wesfarmers paused the use of the technology on their cameras pending
any investigation. The Choice analysis was done in June 2022. The Good Guys also reported
that it was temporarily pausing the trial of such use of CCTV cameras in their stores (which

in fact had been installed only at 2 of their stores) while the Office of Australian Information
Commission (OAIC) looked into the complaint by Choice. It required clarification from

OAIC regarding the use of the technology. Retailers defended the practice by saying that they
were attempting to identify potential shoplifters to reduce theft and further to protect staff
from abusive customers by refusing them entry or removing them from the store at an early
opportunity. They said that the images were only retained if the images were already included
in a database of individuals who were banned or associated with crime in their stores. Generally
the reaction from consumers to the Choice analysis was anger and frustration.
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What do you think?

. There have been no reported criminal case in Australia at the date of this text fo =
the.author’s knowledge. Should it be a criminal offence in Australia to use faCIaI
recognition to record a person’s image without their written consent Justlfy y ar -
decision using legal criteria. [E] ' L

Case Study

R (Bridge) v Chief Constable of South Wales [2020] EWCA CIV 1058

Facts: The Police Force in South Wales used facial recognition technology with CCTV
cameras taking digital pictures of faces in real time. The software isolated the human

faces from the CCTYV live feed cameras at the rate of approximately 50 faces per second.

It automatically extracted face prints of individuals which are theoretically unique biometric
templates for each individual. The software then compared these face prints to the face prints
of people on the watchlist held by the police.

If there was a match of the face prints from the camera with those on the watchlist, the 2
images were reviewed by a police officer and action was taken if necessary. The South Wales
Police had used this technology around 50 times between May 2017 and April 2019, mostly,
at public events. The technology had scanned around 500,000 faces during this period.
Those faces scanned which did not produce a match with the faces on the watchlist were
automatically deleted and not kept by police.

The use of the technology by the South Wales Police was not covert. In fact the TV cameras
were mounted on police vehicles, poles or posts. The police advertised the use of such
technology on Facebook, Twitter and by way of large notices on the police vehicles. Police
also handed out postcards to the public advising them of the use of this technology. This
particular case was brought by a person who attended two events and was a human rights
activist. One event occurred on 21 December 2017 at a large shopping centre in Cardiff and
one occurred on 27 March 2018 at a defence exhibition.

The watchlist which had been selected by the South Wales Police did, on this occasion,
contain images of persons who had escaped from custody, persons who were the subject
of warrants, persons who were criminal suspects, missing persons, persons in need of
protection, persons of interest for intelligence reasons and persons whose presence at a
particular event might cause concern. This watchlist was comprised of approximately 900
persons in total. The facial recognition technology yielded 10 possible matches and arising
out of the use of the technology 2 arrests were made.

Decision: At first instance the use of this technology by the police was held to be lawful. On
appeal the appellant was successful and it was held that, in this particular instance, the use
of the technology by the police was unlawful.

1. What were 2 events in this case in which the police used facial recognition technology? [C]
2. Which persons were included in the watchlist by the police. [C]

3. Do you think that the police use of facial recognition technology would be less or more
criticised for a breach of a person’s right to privacy in each of the following circumstance:

Give your reason for each:

a. The fact that the police advertised the use of such technology? Please refer to the
extent of the advertising in your response [A] [E]
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b. Automatic deletion of faces scanned which did not produce the match with faces on the

watchlist. [A] [E]

b. The categories of persons that were contained in the watchlist. In this response please
state whether you would exclude some categories of persons from the watchlist and
include other categories of persons in the watchlist.

4. Having regard to all of the facts in this case would you agree or disagree with the
proposition that the police should have been allowed to use facial recognition technology
in the way that they did in this case. [A] [E]

Given that at this time that there is no law in Australia relating to the regulation of the
manufacture or use facial technology please consider the following:

Practical Application

PUSH FOR NEW LAW TO REGULATE FACIAL RECOGNITION
TECHNOLOGY IN AUSTRALIA

Academics have written a model law suggesting how the regulation of facial recognition
technology could work.

Australia’s privacy laws aren’t keeping up with the growing uses of facial recognition
technology and new specific fit-for-purpose legislation is needed, according to academics
and advocates.

‘Australian privacy law says Professor Edward Santow. It doesn't effectively protect people
from harmful uses of facial recognition.’

‘The law was never crafted with widespread facial recognition use in mind and we need a
specific law to address it.’

In June, a CHOICE investigation revealed that three major retailers, Kmart, Bunnings
Warehouse and The Good Guys, were all using facial recognition technology, largely without
customers’ knowledge or consent.

All three retailers eventually agreed to ‘pause’ their use of the technology while the Office of
the Australian Information Commissioner (OAIC) investigated the legality of its use.

Kate Bower, consumer data advocate at CHOICE, says a dedicated facial recognition
technology law, like the one being proposed by Santow and UTS, would give certainty to
businesses about legal uses of the technology.

A risk-based approach

Santow says that the innovative law being proposed by him and his colleagues at the
Human Technology Institute (HTI) would take a ‘human rights risk-based’ approach with
different tiers of regulation for the different uses of the technology.

He says the law would treat the use of facial recognition technology by retail stores as ‘high-
risk’ and would prohibit its use, unless specific exemptions were sought from the regulator.

‘The foundation of the law is a human rights one. It says some uses of facial recognition are
harmful and should be subject to much stricter regulation, but it also acknowledges that in
some settings it is reasonable and should be encouraged,’ he adds.
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Practical Application

The proposal calls on the federal Attorney General Mark Dreyfus to introduce a law
regulating facial recognition technology as a matter of urgency.

Source: Jarni Blakkarly ‘Push for New Law to Regulate Facial Recognition Technology in Australia’, Choice (Web
Page, 27 September 2022) <choice.com.au/consumers-and-data/data-collection-and-use/how-your-data-is-used/
articles/new-law-to-regulate-facial-recognition>.

1. The law proposed by Mr Santow would take a ‘human rights risk-based’ approach. In your own
words would you describe what you think this approach is? [A]

2. In this proposed law, what level of risk did Mr Santow attribute to the use of facial recognition
technology by retail stores? Do you agree with that assessment? Set out your reasons for
such agreement or otherwise. [C] [A] [E]

3. Mr Santow suggests that in some settings facial recognition technology is reasonable and
should be encouraged. Please set out 3 examples of the use of facial recognition technology
in our society which you would regard as being reasonable and therefore encouraged or
allowed. Give your reasons. [A] [E]

4. Looking back at the case of the South Wales Police Force do you think that such use of facial
technology by the police in that case is reasonable and thus should have been allowed?
Do you think the police in Australia should be allowed to use this technology in criminal
investigations? Give your reasons. [A] [E]

Another use made by this form of technology by police is to identify persons from images such
as those taken at a crime scene by cameras, and compare those images to a much larger database
of all images which might be held by the police service so that the person involved in the crime
scene might be able to be identified. The database used therefore instead of the watchlist will

be much larger, (in the case of the South Wales Police Force 450,000 people). In this use the
database is not refined down to particular watchlists. The process involves taking still images of
unidentified suspects from crime scenes (from either CCTV camera or mobile phone footage
taken at the crime scene) and then comparing those images to the images in the whole of the
large database held by the police service. It is highly controversial as to who should be allowed to
be included in such large database and what is to be the source of the images in the database.

What do you think?

‘Do you support the use of facial recognition technology referred to in the -

- above. paragraph. Discuss your reasons. In giving your answer please consnde_
should be the source of images in the large database and whether such Image‘ , n such
a large database should be restricted in some way from being accessed by the poli
service. [A] [E] ‘ :

S<—



4.5 Rights and responsiblities of police,

suspects, accused persons and victims

Police need special powers to investigate alleged crimes. They need to be authorised to go
beyond what ordinary people in the community are legally able to do. They need to be able

to question people. They need to be able to search people and search places in the community
which may be connected with an offence. They need to be able to arrest people. As previously
set out in this chapter (5.1) special powers have been given to police under the Police Powers and
Responsibilities Act 2000 (Qld) (PPRA). We will consider the following powers and responsibilities
of the police under the following headings:

+ Searching of property

» Searching a person

+ Searching motor vehicles

+ Carrying out forensic procedures
« Taking dna samples

+ Arresting and detaining persons

+ Rights after detention

Searching of property

The police must obtain permission from a person in possession of a property to enter and search
it. If permission is refused they must obtain a search warrant. This is a document which gives
powers to police to search places. The police can obtain a search warrant which is issued by a
Justice of the Peace, a Magistrate or Supreme Court judge, s150 and s151 of the PPRA set out
the circumstances in which police can apply for a warrant to enter and search a place (a search
warrant). The most common ground for the police to obtain a search warrant is so that they can
obtain evidence of the commission of an offence at a particular place. Once a warrant is issued,
the police have the power to enter the place stated in the warrant and then to search the place.
The search warrant entitles the police to identify and collect any physical and documentary
items of evidence which are relevant to their investigation.

The search can involve even a power to dig up the land, to photograph anything, to remove
walls or ceiling linings or even panels of a vehicle to search for evidence. However the warrant
only allows for structural damage to a building if the warrant was issued by a Supreme Court
Judge and authorises the exercise of such a power. It also includes a power to search anyone at
the place who the police suspect has been involved in the commission of an offence. The police
must give to the occupier a copy of the search warrant, or if there is no person present, leave a
copy in a conspicuous place.

The police also have the right to search a person’s premises without a search warrant (an
emergent search). This power, however, exists only in certain circumstances. It really only
relates to where a police officer reasonably suspects that evidence of the commission of an
offence will be lost — namely concealed or destroyed — unless the place is immediately entered
and searched. This power is set out in s160 of the PPRA. This power also can only be exercised
if the offence the police officer suspects has been committed is a ‘Part 2 offence’ set out in s159
of the PPRA.
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Case Study

R v Dang; R v Duong [2015] QSC 377 (25 August 2015)

Facts: Dang was a target of a police investigation and was one of nine people who the police
were about to arrest. As part of the police operation which was due to be carried out on 4
September 2013, search warrants were obtained from the Magistrate at Holland Park. The
search warrant relating to Dang was for his residential address at Camira which was believed
by the police to be where Dang was living. As part of the coordinated operation, there was

a briefing at Dutton Park police station at approximately 5.00 pm for all the police officers
involved in the closure of the operation. Detective Green had the job of executing the search
warrant at Dang’s address at Camira. Other police officers were to execute other search
warrants on other residences at the same time.

When Detective Green arrived at the Camira address it was in darkness. She decided not to
execute the search warrant. She then obtained information that Dang was living at another
address at Harvey Place, Calamvale. Detective Green and another police officer then drove
to Calamvale to see if they could locate Dang’s car at or near that address. Other police
officers located Dang’s car at Harvey Place and telephoned Detective Green at about 9.05
pm. Detective Green then sighted Dang’s car while travelling to Harvey Place. In fact Dang’s
car pulled in behind Detective Green’s police car which was unmarked but which had a red
and blue light (not switched on) on the back parcel tray. Detective Green turned off first

and Dang’s car continued into Harvey Place and stopped outside the residence which was
the address the police had for Dang, and where it had been parked previously. The driver

of Dang’s car was a female and not Dang. The police officers, including Detective Green,
discussed what they should do. Detective Green was concerned that the female driver would
alert Dang of the police presence and the evidence they expected to find at Dang’s residence
would be lost. Detective Green was aware of the information the police had received on that
very day. Dang had taken possession of a very large quantity of drugs. There was also a
concern the other search warrants had been executed and that

Dang may have been telephoned by an associate about the arrests of others. Detective
Green then conducted an emergent search (that is, a search without a warrant) of Harvey
Place, Calamvale.

Detective Green was successful. She seized evidence of illegal drugs, namely
methamphetamine and heroin in the search. Dang was charged along with others. The
charges were defended. It was alleged by the defence that any evidence seized from
Harvey Place should be excluded as evidence in the trial because the evidence was seized
unlawfully.

Legal Issue: Was the evidence of drugs seized lawfully by the police and, therefore, could it
be allowed to be used (admissible) in the trial of the accused?

Decision: The search, without a warrant, would only be lawful if the terms of s160 of the
PPRA were met. Section 160, is headed ‘Search to prevent loss of evidence’. This section
allows a police officer to enter a place and exercise search warrant powers as if a search
warrant was already given, if the police officer ‘reasonably suspects’ that there is something
at a place in the possession of a person which is evidence of the commission of a Part 2
offence (in this case the possession of the drugs suspected held by Dang and Duong were
a Part 2 offence) and the evidence may be concealed or destroyed unless the place is
immediately entered and searched.

Detective Green had received information that Dang was present at Calamvale as opposed
to Camira, and, she and other investigators had identified Dang’s car parked at the house at
Calamvale. There was also a real risk that the police car had been identified by the female
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driver of Dang’s car who had returned to the residence and that the woman would advise
Dang and others in the house of the possible existence of police officers watching the house.
As a result Dang might conceal or dispose of the drugs or other evidence. It was held,
therefore, that the search without a warrant of the address at Calamvale was justified under
s160 of the PPRA and that the application by the defence to exclude evidence was refused.

1. What is an emergent search? [C]

2. What was the evidence seized in the search which the defence was trying to exclude from
the trial? [C]

3. What two things must a police officer reasonably suspect before a search without a
warrant is justified under s160 of the PPRA? [C]

4. What made the police officer believe there was a risk of the evidence being concealed or
destroyed? [C]

5. Do you think that the belief of the police officer referred to in the question above was
‘reasonable’? [A]

6. Do you think the police should have such a right to enter a person’s house and search it
as is provided for in s1607? [E]

Searching a person

The police have power to search people without a warrant. This power arises when a police
officer reasonably suspects that any of a whole range of circumstances set out in s30 of the PPRA
exist. The prescribed circumstances set out in s30 are wide. You will see, for example, that they
include a police officer reasonably suspecting that a person has in his/her possession:

+ some form of weapon;

unlawful dangerous drug;
« stolen property;
+ some type of house breaking implement;

» something which a person intends to use or cause harm to himself or another; or

unlawfully obtained property in his or her possession.

There has been a recent change to the requirement that a police officer must have a reasonable
suspicion of a person having in his/her possession some form of weapon before they can conduct
a search. The change is referred to as Jack’s Law. Jack’s Law was passed in the Queensland
Parliament on 29 March 2023. It is an amendment to the PPRA which allows Queensland

Police to use handheld metal detectors to randomly stop and search people for knives and other
weapons on public transport and in nightclub precincts across Queensland. The police do not
have to have any reasonable suspicion that a person is carrying a weapon but can simply use a
wand in Safe Night Precincts. The law is named after Jack Beazley who was fatally stabbed in
Surfers Paradise in December 2019. The Acting Deputy Commissioner of Police, Mark Wheeler
acknowledged the significance of the change being made by agreeing that:

...this is probably one of the strongest powers that Queensland Police Service
has ever been given, in that in an operation we’re able to scan a person without
any suspicion.
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Police have advised that since the commencement of the Act up until start of August 2023
16,000 people had been scanned and more than 220 weapons seized. As a result of the scanning
more than 500 people have been charged (including cautions) on over 900 offences. The Police
Acting Deputy Commissioner said that 60% of the weapons were found on people in transport
areas and the rest were found in party precincts within Safe Night Precincts. Safe Night
Precincts areas are specifically designated areas within towns and cities in Queensland.

It is illegal to physically possess a knife in a public place or school in Queensland without a
reasonable excuse (see s51 of the Weapons Act 1990 (Qld)). It is not a reasonable excuse to say
that you need a knife for self-defence. A reasonable excuse includes carrying a knife for the
purposes of performing some lawful activity or because it is necessary to carry out someone’s
duty or because it is necessary for a person’s employment to carry such a weapon, or because the
weapon is required for recreational or sport activities.

The loss in civil liabilities as the result of the passing of Jack’s Law has caused some
consternation in Queensland. The vital question is whether Queensland should continue with
Jack’s Law after a period of 2 years or more when it will be reviewed.

Research Task

The purpose of this research exercise is to determine the answer to the followmg questron
1. Do the advantages of having Jack’s Law outwelgh the dlsadvantages’? [A]
In respondmg to this questlon please consider the followmg

a. The detriment to our society of victims who have been killed as a result of unlawful
knife attacks -and the loss and angwsh suﬁered by relatives and friends of such
vrctlms :

. The success of the pollce force.in the seizure of the number of knives whlch has
- been demonstrated since the law came into force : ' :

. The reduction (if any) of crimes arising from the use of knives.

.-The extent to which the Iaw balances individuals rlghts with socrety (S need fo
In'this context consider:

i.. The objections of the Civil Liabilities Union; and

ii. The objections of advocates of the Aborlglnal Legal Service to the passrng‘ )
oo of such Iaw i :

There are now provisions in the PPRA about what the police should do in conducting personal
searches. These are contained in $624, s629 and s630, which deal generally with:

+ limiting embarrassment to the person being searched;

+ ensuring that the search is conducted by a police officer of the same sex as the person to be
searched or by a doctor if the search requires the removal of clothing during the search, telling
the person why it is necessary to remove the clothing and giving the person the opportunity to
remain at least partly clothed during the search;

at all times conducting the search in a way that provides reasonable privacy for the person
being searched; and

if the police officer seizes clothing during the search (for example, clothing which may be
evidence of the commission of an offence), ensuring that the person is left with or given
reasonably appropriate clothing to wear.



What do you think?

¥

. Are the precaucﬁons set out in s624, s629 and s630 reasonable having regard tQ““ "
balancing a persons right to privacy against police having sufficient powers to"cary out
their work? [E] 7 : g L e .

Searching motor vehicles

In a similar way a police officer can search motor vehicles without warrants provided he or she

reasonably suspects any of a series of prescribed circumstances set out in s32 of the PPRA exists.

Practical Application

Police Powers and Responsibilites Act 2000 (Qld)
31 Searching Vehicles Without Warrant

(1) A police officer who reasonably suspects any of the prescribed circumstances for
searching a vehicle without a warrant exist may, without warrant, do any of the
following —

(a) stop a vehicle;
(b) detain a vehicle and the occupants of the vehicle;

(c) search a vehicle and anything in it for anything relevant to the circumstances for
which the vehicle and its occupants are detained.

(2) Also, a police officer may stop, detain and search a vehicle and anything in it if the
police officer reasonably suspects —

(a) the vehicle is being used unlawfully; or

(b) a person in the vehicle may be arrested without warrant under section 365 or under a
warrant under the Corrective Services Act 2006.

(3) If the driver or a passenger in the vehicle is arrested for an offence involving something
the police officer may search for under this part without a warrant, a police officer may
also detain the vehicle and anyone in it and search the vehicle and anything in it.

(4) If it is impracticable to search for a thing that may be concealed in a vehicle at the place
where the vehicle is stopped, the police officer may take the vehicle to a place with
appropriate facilities for searching the vehicle and search the vehicle at that place.

(5) The police officer may seize all or part of a thing—
(a) that may provide evidence of the commission of an offence; or
(b) that the person intends to use to cause harm to himself, herself or someone else; or
(c) if section 32 (1) (b) applies, that is an antique firearm.

(6) Power under this section to search a vehicle includes power to enter the vehicle,
stay in it and re-enter it as often as necessary to remove from it a thing seized under
subsectio