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Chapter openers

Each chapter begins with a chapter opener that includes:

an engaging and
relevant image
that links to
core content in
the chapter

Clear topic-based approach

Content is sequenced in structured
topics that are aligned to the Study
Design. Each topic contains the
following elements:

« explain the rle of the Victarian courts and juries in

anbitrator pende
3

OUTCOME
By the end of Unit 2 Area of Study 2 e, Chapters 13

pis

d complaints bodies.
e role and ons o

« the purposes of reme
« types of remedies, such as damages and injunctions.

KEY SKILLS
' chapter, you should be able fo
gal terminclogy

& the institutions that r:

T * a summary of outcomes, key
’ knowledge and key skills dot
points from the VCE Legal
Studies Study Design
2018-2022

+ alist of key legal terms that
appear in the chapter
(with supporting definitions)

« alist of key legal cases that

v appear in the chapter.

THE ROLE OF THE JURY IN A CIVIL TRIAL

Lo

KEY LEGAL CASES

Alistof key legal cases covered in this chapter is
ovided on pages v-vi

by peers

Going further

Additional background
information and opportunities
for extension are clearly
identified in text and support
students who want to gain a
richer understanding of the
subject matter.

Composition of
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selected rom the Victoran elect
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Legal case

Relevant legal cases with accompanying
legal citation provide real-world
examples of the law in action.
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provided in the margin to support
student understanding. All key
terms also appear in the glossary at
the end of the book.
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In the news
o Relevant and recent
media articles are
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world applications of
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Example

Hypothetical situations that
raise legal points for discussion
are provided to stimulate
discussion and illustrate how
laws work in different contexts.

Pay and conditions in Australia

Award

Extract

Extracts

from relevant
legislation, acts,
reports, speeches

and websites
support learning.

bl wrking arrangements,

CHAPTER 9. OTHER AREAS

Case study
Recent
examples

and scenarios
show how key
legal concepts
are applied

in real life
situations.

INTRODU

in Chapter 11 you
a0

Define and explain

1 bodies and remedis.

CHECK YOUR LEARNING

Analyse and evaluate
s

Did you know?

Did you know?

Interesting, quirky or fun facts
about the law are provided to
engage students and bring content
to life.

v diputes.
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Links to supporting digital resources on obook assess
Links to a range of supporting digital resources appear

at the end of every topic. These include links to videos,
worksheets, interactive quizzes, revision notes and weblinks.

CHAPTER 13 REMEDIES

Check your learning

Structured questions and tasks
appear at the end of every topic.
These provide opportunities

for students to consolidate and
extend their understanding. They
are levelled under the following
headings to allow for differentiation:

!H

Chapter and unit review

Unit review

Unit assessment tasks
appear at the end of
Unit 3 and Unit 4. These
cover the key knowledge
dot points for the whole
Area of Study and are
structured in line with

a range of suggested
assessment tasks
covered in the VCE Legal
Studies Study Design.

UNIT2
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Crime and punishment
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* Define and explain
» Synthesise and apply
* Analyse and evaluate.

Each chapter and unit wraps up with opportunities for review and revisions.

Chapter review

A chapter review appears at the end of
every chapter and includes a chapter

summary, revision questions and a
practice assessment task.

CHAPTER 15 RIGHTS 533
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Key features of digital support

Access & Justice Legal Studies for VCE Units 1 & 2 is supported by a range of engaging and relevant
digital resources provided via obook assess.

obook assess

Students receive:

THE MEANING OF LAWS

» a complete digital version of the Student book
with notetaking and bookmarking functionality

» case study videos (with supporting worksheets)
from some of Australia’s finest news and current
affairs outlets (including ABC and SBS)

 targeted instructional videos by some of
Victoria's most experienced Legal Studies
teachers, designed to help students prepare for
exams and assessment tasks

* arange of engaging worksheets for every
chapter, designed to consolidate and extend
understanding on key points from the
study design

* additional case studies and examples for extension

* access to interactive auto-correcting multiple-choice quizzes.

YT cbook assess

Teachers receive:

* access to all student resources

e detailed course planners, teaching
programs and lesson plans

* answers to every question in the
Student book

* chapter summary PowerPoint
presentations ideal for whole-class
revision

» practice exams and SACs with
answers.

USING ACCESS & JUSTICE
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WELCOME TO VCE LEGAL STUDIES
UNITS 1 & 2

Congratulations on choosing Legal Studies as part of
your VCE studies!

Legal Studies is an exciting, relevant and engaging
course that will explore the meaning of justice and help
you become active and informed citizens. It will provide
you with opportunities to develop problem-solving
skills as you navigate your way through criminal cases
and legal problems, and explore the meaning of justice.

This student book has been purpose-written to meet
the requirements of the VCE Legal Studies Study Design
2018-2022 and includes content you are required to
cover in Units 1 & 2.

This legal toolkit contains a range of useful and
relevant information to help you get the most out of VCE
Legal Studies. It can be used as an introduction and
overview to the course, but is also designed as a handy
reference that can be revisited throughout the year.

TOPICS COVERED

This chapter provides an introduction to:

» Understanding the VCE Legal Studies course

» Setting yourself up for success in VCE Legal Studies
» Tips for success on assessment tasks

» Mastering legal citation

* Careers in the law.

Best of luck with your studies this year!

S




’ ’ UNDERSTANDING THE VCE LEGAL
: STUDIES COURSE

stua}, tlf The requirements of the VCE Legal Studies course are set out in a document known as a Study Design.
A The VCE Legal Studies Study Design is published by the Victorian Curriculum and Assessment Authority

Make sure you visit (VCAA)

the VCAA website and '

download a copy of the The Study Design is the most important document supporting the VCE Legal Studies course. It sets

VCE Legal Studies Study

Design. It sets out all . .
of the information you be assessed. The current Study Design has been accredited from 1 January 2018.

are expected to learn
and provides important

nematenonnowses—— Structure of the VCE Legal Studies course

will be assessed.
A'link to the current VCE Legal Studies is a two-year course made up of four units:
Study Design is provided

on your obook assess. UNIT COMMENTS
Unit 1 - Guilt and liability e Units 1 & 2 are most commonly completed
in Year 11

out all of the information you are expected to learn and provides important details about the way you will

Unit 2 - Sanctions, remedies and rights

Unit 3 - Rights and justice e Units 3 & 4 are most commonly completed
in Year 12
Unit 4 - The people and the law e Units 1 & 2 are not a pre-requisite to

complete Units 3 & 4.
Source 1 Structure of VCE Legal Studies Units 1-4

Each Unit of the course is separated into Areas of Study. You are required to achieve an Outcome
for each Area of Study. Source 2 shows how Units 1 & 2 of the course are broken down into Areas of
Study and Outcomes. It also shows the chapters in this book that cover this content.

UNIT 1T - GUILT AND LIABILITY

Area of Study 1 Outcome 1 e Chapter 3 Legal foundations
Legal foundations On completion of this unit the student should be

able to describe the main sources and types of

law, and assess the effectiveness of laws.

Area of Study 2 Outcome 2 e Chapter 4 The presumption of
The presumption On completion of this unit the student should be innocence
of innocence able to explain the purposes and key concepts of e Chapter 5 Indictable offences

criminal law, and use legal reasoning to argue the e Chapter 6 Summary offences
criminal culpability of an accused based on actual
and/or hypothetical scenarios.

Area of Study 3 Outcome 3 e Chapter 7 Civil liability
Civil liability On completion of this unit the student should be e Chapter 8 Tort law
able to explain the purposes and key concepts of e Chapter 9 Other areas of civil law
civil law, and apply legal reasoning to argue the
liability of a party in civil law based on actual and/
or hypothetical scenarios.

Source 2 An overview of the content and structure of Unit 1. Extracts from the VCE Legal Studies Study Design (2018-2022)
reproduced by permission, © VCAA.

ACCESS & JUSTICE LEGAL STUDIES FOR VCE UNITS 1 & 2



UNIT 2 - SANCTIONS, REMEDIES AND RIGHTS

Area of Study 1
Sanctions

Area of Study 2
Remedies

Area of Study 3
Rights

Outcome 1

On completion of this unit the student should be
able to explain key concepts in the determination
of a criminal case, and discuss the principles of
justice in relation to the determination of criminal
cases, sanctions and sentencing approaches.

Outcome 2

On completion of this unit the student should be
able to explain key concepts in the resolution of a
civil dispute, and discuss the principles of justice
in relation to the resolution of civil disputes and
remedies.

Outcome 3

On completion of this unit the student should

be able to evaluate the ways in which rights are
protected in Australia, compare this approach
with that adopted by another country and discuss
the impact of an Australian case on the rights of
individuals and the legal system.

Chapter 11 Sanctions
Chapter 12 Recent criminal cases

Chapter 13 Remedies
Chapter 14 Recent civil cases

Chapter 15 Rights

Source 3 An overview of the content and structure of Unit 2. Extracts from the VCE Legal Studies Study Design (2018-2022)
reproduced by permission, © VCAA.

Each Outcome in the course includes a series of key knowledge dot points and key skills dot points:

» the key knowledge dot points tell you what you should know and learn

» the key skills dot points tell you what you should do with that knowledge.

You will find the key knowledge and key skills for each Outcome at the start of each chapter of this
book. It is important that you read and become familiar with these before you begin each chapter.

LIS FILIPRIN

Anad wiLson
PETER FARRAR

14TH BTN

MARSASET BLAZIR

UNITS3 &4 ’

YEAR 12

OXFORD

Source 4 The VCE Legal Studies course is a two-year course made up of four units. Units 1 & 2 are
covered in Access & Justice Legal Studies for VCE Units 1 & 2 (13t edition). Units 3 & 4 are covered in
Justice & Outcomes Legal Studies for VCE Units 3 & 4 (14 edition).
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Assessment and reporting

As you complete Units 1 & 2 of the VCE Legal Studies course, your teacher will use a variety of learning
activities and assessment tasks to assess your knowledge and understanding of key knowledge and
key skills.

Satisfactory completion

The award of satisfactory completion for each unit of the VCE Legal Studies course is based on your
teacher’s decision that you have demonstrated achievement of the set of Outcomes for that unit. For
example, to be awarded satisfactory completion in Unit 1 — Guilt and liability, you will need to demonstrate
the required achievement for Outcomes 1-3.

At the end of each unit, your school will submit a result for each student to the VCAA:
» students who demonstrate the required level of achievement will receive an S (Satisfactory)
» students who do not demonstrate the required level of achievement will receive an

N (Not Satisfactory).

Your teacher’s decision to award you with an S or an N will be based on your performance in a range
of learning activities and tasks, known as assessment tasks. Your teacher’s decision to award you with
an S or an N in each unit is separate from the levels of achievement (i.e. mark) you receive on your
assessment tasks.

Assessment tasks

Your level of knowledge and understanding of the Outcomes in each Area of Study (shown in Source 2)
will be demonstrated through the completion of assessment tasks. All assessment tasks that you complete
in VCE Legal Studies Units 1 & 2 are a matter for school decision. This means they will be developed and
assessed within your school. Your level of achievement will not be reported to the VCAA and there is no
external end-of-year examination.

The types of assessment tasks that you may be required to complete include:

» afolio of exercises * adebate
 structured questions * areport
* aclassroom presentation * a question-and-answer session.

* arole-play
Tasks can be presented orally, in writing or using presentation technology. Your school will determine
these tasks and provide guidance on how they will be assessed.

Source 5 Your knowledge and understanding of the Outcomes in each Area of Study will be demonstrated
through the completion of assessment tasks. These assessment tasks may take the form of a class debate,
a written report, or even a role-play.

ACCESS & JUSTICE LEGAL STUDIES FOR VCE UNITS 1 & 2



Key themes of the VCE Legal Studies course

A number of key themes flow through VCE Legal Studies Units 1-4. Being aware of these themes and

understanding them will help you to connect the information you learn in each unit of the course and

place it in a broader context. The key themes are discussed in Source 6.

KEY THEME DESCRIPTION

The rule of law

The principles of justice

Problem-solving and

application skills

Recent focus

The rule of law is the legal principle that:

e all people and organisations (including the government) are
subject to the same laws and should obey them equally

e laws should be written in a way that people agree with

e laws should be written so that they can be obeyed.

Many of the legal principles and structures you will learn about in

the course are designed to uphold the rule of law. These include the

presumption of innocence, the role of the jury, and the right to a fair

and public hearing.

Justice’ is a common concept and something that Australians often
want to see being upheld - particularly when it comes to serious
crimes that have been committed. In this course you will look at the
three principles of justice:

e fairness

e equality

* access.

A key focus in this course is developing your problem-solving and
application skills. Legal Studies requires you to consider a range of
real and/or hypothetical scenarios and apply your knowledge and
skills to those scenarios. You will consider areas of the law such as:
e criminal cases and civil disputes

e problems with the law and the legal system

e problems with the way in which our law-makers operate.

In each of these areas, you may be expected to develop possible
strategies to help resolve problems and issues.

An important part of this course requires you to be up to date with
what is happening in Australia’s legal system. For example, in Unit 2
you are required to study a number of recent criminal and civil
cases. In the context of the Legal Studies course, the word ‘recent’
means within the last four years.

Source 6 Key themes covered in VCE Legal Studies Units 1 & 2

g Check your obook assess for these additional resources and more:

» Video tutorial
How to structure

an essay

» Weblink

VCAA — current
Study Design

CHAPTER 1 LEGAL TOOLKIT

rule of law

the principle that
everyone in society is
bound by law and must
obey the law, and that
laws should be fair and
clear, so people are
willing and able to obey
them

fairness

one of the principles of
justice; fairness means
having fair processes
and a fair hearing (e.g.
the parties in a legal
case should have an
opportunity to know the
facts of the case and
have the opportunity

to present their side

of events; and the pre-
hearing and hearing (or
trial) processes should
be fair and impartial)

equality

one of the principles

of justice; equality
means people should
be equal before the

law and have the same
opportunity to present
their case as anyone
else, without advantage
or disadvantage

access

one of the principles of
justice; access means
that all people should
be able to understand
their legal rights and
pursue their case
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SETTING YOURSELF UP FOR SUCCESS IN
VCE LEGAL STUDIES

Successfully completing your VCE is not an easy thing to do. For many people it can be a challenging and
stressful time. This topic is designed to help you plan and prepare for success. Some of the tips provided
below relate specifically to VCE Legal Studies, but others are more general and apply to all of your other
VCE subjects.

These tips are just a starting point. You might already have your own strategies. If so, stick with those.
Your friends and teachers might have some great study tips too, so be sure to ask them, and implement
the strategies that work best for you!

Top 10 tips for study success

Tip T - Get hold of key documents and read them carefully

One of the quickest and simplest things you can do to set yourself up for success in VCE Legal Studies is

to get your hands on key documents and read them carefully.

* The most important document in VCE Legal Studies is the Study Design. It sets out all of the
information you are expected to learn and provides important details about the way you will be
assessed. The current Study Design has been accredited from 1 January 2018. You can download a
copy from the VCAA website link on your obook assess.

* The VCAA also make a number of other useful documents available at no charge on its website. These
include past exam papers, examination reports and other support materials.

* You should also make sure you keep all documents from your teacher relating to assessment tasks,
and read them carefully. Understanding exactly what is required in an assessment task is your first
step towards doing well on it. Make sure you also get copies of any assessment advice related to
assessment tasks (e.g. marking criteria or assessment rubrics). These are the documents that your
teacher will use to assess your level of achieving, so understanding mark allocation and high-scoring
responses will ensure that you give yourself the best chance of success.

Tip 2 - Study
Success in VCE Legal Studies doesn't just begin and end in the classroom. If
youre going to perform at your best, you will need to make time for regular
periods of study and revision outside school hours. This doesn’'t mean you have to
study for hours every day, but it does mean you should incorporate short periods
of revision into your daily routine. Studying daily will help you to continually
Q,Q;OJ'\L \ reinforce new concepts in your mind and help you avoid the stress of last-minute
cramming. Here are some tips to help you study effectively:

Choose the best place to study

» Everyone has their own idea about the best study environment. Whether it’s in

your bedroom, at your local library, or at your favourite café, you need to find

Source 1 Understanding exactly what is a regular study space that works for you. Ideally, your study space should be

required in an assessment task is your first

quiet, comfortable, bright and airy, and free from distractions.

step towards doing well on it. Make sure you

also get copies of any assessment advice

» Make sure your study space is stocked with the things that you need (such

related to assessment tasks (e.g. marking as stationery) and decorated with things that make you feel calm (such as

criteria or assessment rubrics). artworks or plants).

ACCESS & JUSTICE LEGAL STUDIES FOR VCE UNITS 1 & 2



= Ifyoulike to listen to music while you study, make sure you are able to do
this without disturbing others.

Choose the best times to study

» Choosing the best time of day for regular study is important. Some people
find it easier to concentrate early in the morning while other people find
it easier to concentrate at night. Decide what works best for you and plan
for regular study sessions at this time of day. Don't work too late into the
evenings though, as this can make you tired for school the next day.

Remember that studying can take many different forms

» Finding time for study can sometimes be difficult, so keep in mind that

Source 2 Whether it’s in your bedroom, at your
effective studying can take different forms and happen almost anywhere: (¢l library, or at your favourite café, you need to

* you might read over your notes for 10 minutes on the bus on your way  find a regular study space that works for you.
to school

* you might have a chat to your friends at lunch about a concept that
you found difficult in class or organise regular group study sessions with your friends.

» you might make an audio recording of your notes and listen to them while you're exercising.

Tip 3 - Manage your study time effectively

Now that you have your study space set up and have chosen a regular time to study, it helps to put some
practical strategies in place to stay on track. Try one or more of the following time management strategies.

TIME MANAGEMENT
STRATEGY DETAILS

Create a study timetable e Creating a study timetable that helps you schedule periods of
regular study and revision in all your subjects is key to your
success.

e Once you set your study timetable, be sure to stick to it. If your
timetable isn't working, revisit it and make a new one.

Use a diary, wall e Recording key dates is essential to your success. Adding

planner or calendar to due dates for assessment tasks and assignments will help

record key dates you manage your time effectively and meet your deadlines
(especially in weeks when you have multiple assessment tasks
due).

e Recording the dates of tests and exams will also help you keep
your preparations on track.

Make lists e Asimple to do’ list can be a great tool to help you manage your
time and achieve your goals. Creating a short list of daily goals
for each study session can also be a great way of keeping you on
track each day.

e A separate list of weekly or monthly goals can help you keep the
bigger picture in mind.

e Using lists is a great way to help you break big tasks down into
smaller, more manageable tasks, so that you gain a sense of
achievement.

Set reminders e Setting a regular alarm to remind you it's time to study can keep
you on track.

Source 3 Time management strategies
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Tip 4 - Discover your learning style
Everyone learns differently, so getting to know the way you learn can help you to focus on strategies for
study that are most effective for you.

LTEY:;N%I; WAYS IN WHICH YOU LEARN BEST LEARNING STRATEGIES AND TOOLS

Visual you learn best by seeing you learn best by using pictures, images,

learner and looking diagrams, colour coding and mind maps

Auditory you learn best by hearing you learn best by using sounds, music, audio

learner and listening recordings and mnemonics (songs, rhymes or

phrases designed to aid memory)

Verbal you learn best by using you learn best by reading content aloud, engaging

learner words, both in speech and in discussions, using word-based memory
writing techniques (such as scripting]

Physical you learn best by touching  you learn best by drawing diagrams and using

learner and doing physical objects and role-playing situations

Source 4 Strategies for different learning styles

Tip 5 - Take care of yourself

Once of the most important things you can do during your VCE is look after yourself. Staying healthy is
key to your success. Make sure you:

* eat abalanced diet — try to avoid too much caffeine and junk food

» get enough sleep — ideally around 7-8 hours per night

* stay hydrated — try to drink lots of water and limit your intake of soft drinks and energy drinks

» getregular exercise — a brisk 30-minute walk every day is a great place to start and any more is a bonus.

Tip 6 — Use different strategies to review and revise

At the end of each week of class, it’s a great idea to summarise your notes so that you can review and
revise what you've learned ahead of any assessment tasks, tests or exams. Regular revision will help
you understand concepts more fully and recall key information when you need to. A range of common
revision strategies and ideas are provided below. Try one or more of the following revision strategies:

REVISION STRATEGY DETAILS

Create detailed revision e creating your own revision notes can be time consuming, but it's
notes time well spent!
e taking the time to create your revision notes reinforces what
you've learned and means that they will be written in language
that makes sense to you, not someone else

Dot-point summaries e detailed revision notes are great, but you may also benefit
on index cards from creating really brief study notes in the form of dot-point
summaries

e copy these summaries onto index cards so you can carry them
with you and revise on your way to school or at home on the

couch
Record your revision e record yourself as you read your revision notes or dot-point
notes and listen to them summaries aloud

e listen to yourself
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REVISION STRATEGY DETAILS

Quiz yourself ® quizzes are quick, fun, and a good way to test what you know and
find out your areas of weakness
e use your textbook, revision notes or quiz cards to quiz yourself
e ask friends or family members to quiz you on key legal terms
and key concepts

Do practice questions, e
essays and exams

practice makes perfect, so the more you test your knowledge
and develop your skills by completing practice questions, essays
and exams, the better

e ask your teacher to provide feedback on your practice responses
to help you improve

Source 5 Revision strategies

Source 6 Detailed revision notes are great, but you may also benefit from creating really brief study notes
in the form of dot-point summaries. Copy these summaries onto index cards that you can carry with you,
and use them to revise on your way to school or at home on the couch.

Tip 7 - Stay up to date with current events

The law is constantly changing and evolving to keep pace with changes in society (e.g. changing attitudes
and beliefs, advances in technology). In VCE Legal Studies in Units 1 & 2 there is a focus on the study
of recent criminal cases, civil disputes and rights issues. To give yourself the best chance of success, it’s
important to stay up to date with developments in the legal cases you are learning about so that you can
incorporate current details and facts into your coursework and assessment tasks.

Newspaper articles, digital news feeds, television programs and journal articles are all good sources
of current information. Keep your eye out for ongoing developments in legal cases and current events
and file these away for later! One way to do this is by creating an automatic internet search. Alert services
(such as Google Alert) can send you emails when they find results that match your search terms — such as
web pages, newspaper articles, blogs, or even legal cases.

As you collect current information, make sure you label and save it carefully so you can find it when
you need it.

CHAPTER 1 LEGAL TOOLKIT
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Setting up automatic
alerts is a great way of
keeping up to date with
developments in legal
cases and legislation.
Just enter the keywords
you want to search
for and enter your
email address. You'll
receive regular updates
on anything you're
interested in - and
it's free!

A'link to Google
Alerts is provided on
your obook assess.

/’:\
’,/// a \\\_ \
Ga e /7 !
& : l/,’,‘/"
// / /
/- @/
/ f
/ //
\}- /
D /



Tip 8 - Make time for breaks

Regardless of where or when you study, make sure you plan to take regular study breaks. You should aim
to work in 50-minute blocks and then take a meaningful 10-minute break.

Make sure your break has nothing to do with your studies. Get up from your desk and leave your study
space. Take the dog for a quick walk, make something to eat, or chat to your family or friends.

Some days are tough, so if you're feeling tired, upset or frustrated you might need to take a break or
take a night off from study. Just make sure you don’t do this too often!

T|p 9 - Ask for help

Completing your VCE can be a challenge sometimes — especially if you have other commitments like
work, sport, or music outside school hours. If you're feeling stressed or overwhelmed, make sure you
talk to people around you and get support if you need it. Your teachers, friends and family are there to
help you and many schools have services and programs set up to help you.

» If you're having problems understanding a particular concept or completing a certain task, make sure
you ask for help! Your teacher is there to help you in class and will make time to explain things you
don't understand. If your teacher isn't available, talk to your friends and other students in your class to
see if they can help.

Tlp 10 - Stay motivated

Staying motivated and keeping a positive attitude is important
during your VCE. Make sure you reward yourself for achieving your
daily and weekly goals!

One who makes
P * Trynot to compare yourself to other students in your class. Instead,
set goals that are right for you and focus on achieving those.

no mistakes

¢ Many parts of the VCE Legal Studies course require repetition,
practice and resilience to master. Many of the concepts are
complex, and you may not understand them the first time you come
across them, so don't give up! Try some of the different tips and
strategies listed above to understand them.

akes nothing

! : * Some people find it motivating to decorate their study space with
Source 7 Some people find it motivating to decorate inspirational quotes or pictures of the people they care about.
their study space with inspirational quotes or pictures These things can help to remind you of your goals and the reasons
of the people they care about. These things can help you
stay motivated by reminding you of your goals and the
reasons why you are working so hard.

why you are working so hard.

g Check your obook assess for these additional resources and more:

» Weblink » Weblink » Study timetable
VCAA Google alerts Study timetable template
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TIPS FOR SUCCESS ON ASSESSMENT TASKS

As you work your way through the VCE Legal Studies course, your teacher will use a variety of learning
activities and assessment tasks to assess your understanding of key knowledge and key skills. In order to
give yourself the best chance of success on these assessment tasks, be sure to follow these tips.

Tip 1 - Use key legal terminology
One of the key skills you are expected to demonstrate throughout Units 1 & 2 is the ability to define and
use key legal terminology.

A list of key legal terms (with definitions) is provided at the start of every chapter of this student
book. These words then appear throughout each chapter and are also listed in the glossary at the end of
the book.

Learning these key legal terms and using them correctly in your assessment tasks will show your
teacher that you understand them — and will help you achieve a great result.

Some simple strategies to help you learn and remember key legal terms include:

« writing words and definitions on Post-it notes and sticking them around your room or house

» making flashcards that you can carry with you and use to quiz yourself and others

» using the digital flashcard glossary interactive provided on your obook assess to quiz yourself
and others

+ getting into the habit of adopting and using legal terminology in your everyday language (e.g. use
‘plaintiff” instead of ‘a person who is suing another person’).

actus reus legislation
mens rea )| burden ) criminal
LY 1
\\'i » of proof \ laV\’/
B onages : L | civil law 5 justice |

Source 1 Learning key legal terms and using them correctly in your assessment tasks will show your
teacher that you understand them. Getting into the habit of adopting and using legal terminology in your
everyday language will help you learn key terms quickly!
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Tip 2 - Understand task words

In the assessment tasks you are asked to complete throughout the year, it’s likely that questions and tasks
will include a ‘task word’ In Legal Studies, task words are words that tell you how to demonstrate the
knowledge you have learned.

Task words range in level of difficulty. Some (such as identify or define) are simple to understand and
master. Others (such as evaluate or justify) are more challenging to understand and will take practice
to master. Source 2 lists a range of common task words and their definitions. It also provides example
questions so you can see each task word in context.

All of these questions have come from exam papers for past Study Designs, so they may or may not
reflect key knowledge and key skills that are not in the current Study Design. You should check with your
teacher about this.

TASK WORD DEFINITION EXAMPLE QUESTION FROM PAST EXAMS

Advise to offer suggestions about the Question 7 (2008]
best course of action or make James and his friends were celebrating James’s 35th birthday
recommendations at a local restaurant. At the end of the night, James decided
that he may have had too much to drink and called a taxi. On
the way out, James tripped on some worn carpet and fell to the
floor, causing him a serious injury. After consulting his lawyer,
James decides to sue the restaurant for compensation.
Advise James on the purpose of two pre-trial procedures which
his lawyer might use in this case.
Analyse to examine a complex feature, issue  Question 12 (2013)
or concept by breaking it down into  Using one successful referendum and one High Court case,
smaller parts and showing how they analyse the impact of referendums and the High Court’s
relate to one another interpretation of the Commonwealth Constitution on the division
of law-making powers.
Comment to express an opinion or reaction Question 5 (2009)
on (in order to demonstrate your ‘Pre-trial procedures are designed to speed up the resolution
understanding of it) of civil disputes.” Comment on this statement. In your answer,
describe one civil pre-trial procedure.
Compare to explain or discuss how concepts,  Question 5 (2010)
definitions or features are similar Jane and David have been involved in an ongoing dispute. They
and different (by identifying the have been advised to use either mediation or arbitration as a
qualities or features they have in dispute resolution method.
common as well as those they don't] Compare mediation and arbitration as methods of dispute
resolution.
Examine to consider in detail and establish Question 9 (2010
the key facts and important issues The doctrine of precedent allows for both consistency and
related to a topic or issue. flexibility. Critically examine these two strengths of the doctrine
of precedent.
Define to state the exact nature, features, Question 1 (2015)
or meaning of a term, feature or A plaintiff is seeking an injunction and damages of $1 million in
concept the Supreme Court of Victoria. Define the term ‘injunction’.
Describe to give a detailed account of a Question 9a (2016)

system, process or feature

Describe one reason why a law may need to change.
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TASK WORD

Discuss

Distinguish

Evaluate

Explain
Identify

Illustrate

Justify

Outline

Provide

To what
extent

DEFINITION EXAMPLE QUESTION FROM PAST EXAMS

give a reasoned argument for and
against a particular issue (and
provide strengths and weaknesses
if applicable). You can also give your
opinion, and should do so if the
question asks you to give it

explain the differences and
distinctive characteristics

to identify key features and assess
their relative merits by discussing
the strengths and weaknesses and
providing a concluding judgment
about the (overall] benefit or worth
of what is being evaluated

to clarify a point, feature or concept
by describing it in more detail or
revealing relevant facts about it

to state or recognise a feature or
factor (and possibly provide some
basic facts about it)

to provide examples in order to
better describe or explain a feature
or concept

to show (or prove] a statement,
opinion or contention to be right or
reasonable by providing evidence or
examples

to give a brief summary of the key
features

to give, supply or specify

to describe the degree or level

to which a statement, opinion or
contention is (or is believed to be)
correct or valid

Question 7c (2016)
Provide one sanction that may be imposed if Sam is found guilty
and discuss the ability of that sanction to achieve its purposes.

Question 1(2011)
Distinguish between exclusive and residual source.

Question 10 (2013)
Evaluate the effectiveness of two methods that are used by
individuals or groups to influence a change in the law.

Question 5b (2015)
Explain the role of the VLRC in recommending a change in
the law.

Question 3 (2013)
Identify the two types of law-making powers of the state
parliaments. In your answer, provide an example of each.

Question 4 (2005)

Use one example to explain and illustrate how the law-making
powers of the Commonwealth Parliament and the state
parliaments have been changed by High Court interpretation of
the Commonwealth Constitution.

Question 3 (201¢)

A referendum proposal was voted on by the electors of
Australia. Fifty-six per cent of all voters in Australia voted in
favour of the proposal and the majority of voters in all states,
except Victoria, Tasmania and New South Wales, voted in favour
of the proposal. Was the referendum passed? Justify your
answer.

Question 1(2014)
Outline one effect of the interpretation of statute by judges.

Question 5 (2014)

Audrey has commenced civil proceedings in the Supreme Court
of Victoria (Trial Division). The Court will resolve the dispute at
trial after mediation was unsuccessful.

Provide one reason for the existence of a court hierarchy. Refer
to Audrey’s dispute in your answer.

Question 12 (2015)

The author of a journal article wrote the following

opinion: Juries should not decide matters of fact. It should all
be left up to the judge.’

To what extent do you agree with this opinion? Justify your
answer.

*Selected VCE Legal Studies examination questions (2008-2016) are reproduced by permission, © VCAA.

Source 2 Common VCE Legal Studies task words, definitions and examples.
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Tip 3 - Understand the structure of questions

To give yourself the best chance of doing well in assessment tasks, it’s important for you to become
familiar with the types of questions that typically appear. Assessment tasks will assess your understanding
of key knowledge and key skills.

Legal Studies questions typically contain a defined set of items arranged in different orders.
Once you understand what each component of the question is asking or telling you, answering the
question becomes much simpler. Source 3 explains the most common items that make up questions and
Source 5 provides some examples of these in action.

QUESTION COMPONENT PURPOSE

Question number This indicates the number of the question on the assessment task.

Mark allocation This indicates the total number of marks available for the
question. The total marks available gives you an idea of
how long to spend answering the question.

Quote or extract Questions may include statements or extracts from key pieces of
legislation.
Task words Task words are words that tell you how to demonstrate

the knowledge you have learned.

Quantifying words Quantifying words state the specific numbers [i.e. quantities) of
examples or definitions you should provide in your answer. Follow
quantifying words carefully and provide exactly what is asked.

Content words Content words provide specific details and facts for you to consider
in your answer [i.e. the context).
Stuéy tlf Source 3 Legal Studies questions are typically made up of tasks based on these items.
It's important to keep .
an eye on the clock Question 13 (10 marks)
during tests or exams
to make sure you have Discuss the ability of parliament to change the law. In your answer, provide one
enough time to answer
every tests. recent example of an individual or group influencing legislative change.

Question 1 (7 marks)

Nathan commences proceedings in the Magistrates’ Court against his employer and is seeking

$90000 in damages.

Source 4 ltis a. Describe one purpose of damages.

important to keep

an eye on the clock From ©OVCAA Legal Studies Exams
during tests. Source 5 Examples of the common items that make up questions.

g Check your obook assess for these additional resources and more:

» Video tutorial » Flashcard glossary
Understanding the Digital interactive to
structure of Legal Studies help your learn key
exam questions legal terms
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1.4

legal citation

the system used to refer
to legal documents and
sources such as cases
and statutes

Act of Parliament

a law made by
parliament; a bill which
has passed through
parliament and has
received royal assent
(also known as a
statute)

MASTERING LEGAL CITATION

As you work your way through the VCE Legal Studies course, you will be learning about many different
laws and legal cases. To be able to recognise laws and legal cases, and to reference them in your notes
and assessment tasks, you should master the basics of legal citation.

What is legal citation?

Legal citation is the system used to refer to legal documents and sources
such as cases and Acts of Parliament in a consistent and accurate way.

The most commonly cited legal documents are:
e Acts of Parliament (also known as statutes and legislation)
* judgments from legal cases (also known as court decisions).

The following information will help you in reading and
understanding legal citations. It will also help you cite legal
documents correctly in your coursework and assessment tasks.

Citing Acts of Parliament

Acts of Parliament (often called just ‘acts’) are laws made by the
various parliaments in Australia (i.e. state and territory parliaments
and the Commonwealth Parliament) and in other countries around
the world.

Acts of Parliament generally feature the following pieces of

Source 1 Legal citation is

a system designed to help
people cite (i.e. refer to)
specific laws and legal cases in
a consistent and accurate way.

information in this order:
¢ The name of the act or statute — This is the title that has been
given to the statute. It is always written in ifalics.

* The year that it was made by parliament — This is also written in
italics.

* The parliament that passed it — This will be either a state or territory parliament, or the
Commonwealth Parliament. The name of the parliament is never written in full; instead, abbreviations
for each parliament are used (e.g. Vic or Cth).

Example 1 — an act made by the Victorian Parliament

Crimes Act 1958 (Vic)

This Act (i.e. the Crimes Act) was made in 1958 by the Victorian Parliament.

Example 2 — an act made by the Commonwealth Parliament

Competition and Consumer Act 2010 (Cth)

This Act (i.e. the Competition and Consumer Act) was made in 2010 by the Commonwealth Parliament.
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Study tip

If you are looking for an
act in a database such
as the Australasian
Legal Information
Institute (AustLIl), and
you can't find it in the
list called 'Victorian
current acts’, it might
be an amending act
rather than a main act
(called the ‘principal
act’]. If you know the
year, you can look it
up under Victorian
numbered acts’.
However, for your
purposes, you will
generally be citing the
principal act anyway.

Study tip

A short video with tips
and examples of how
to cite legal cases and
Acts of Parliament is
provided on your obook
assess. Watch it to help
develop your skills!

Citing amending acts
Amending acts are a type of statute that amend (i.e. change or update) a statute that already exists.
Amending acts are repealed (i.e. cancelled) once the amendments are made to the existing statute.

For example, the Sentencing (Community Correction Order) and Other Acts Amendment Act 2016 (Vic) is
an amending act which amends the Sentencing Act 1991 (Vic), the Bail Act 1977 (Vic) and various other
Victorian Acts. The sole purpose of the Sentencing (Community Correction Order) and Other Acts Amendment
Actis to amend (i.e. change or update) those Acts. For example, it might result in certain sections of the
existing Acts being deleted and added, or certain words or phrases being changed.

An amending act is cited in the same way as other acts. Sometimes the title will let you know that is
an amending Act, as in the above examples, but not always.

Example 3 — an amending act passed by the Victorian Parliament

Sentencing (Community Correction Order)
and Other Acts Amendment Act 2016 (Vic)

This Amending act (i.e. the Sentencing (Community Correction Order) and Other Acts Amendment Act) was
made in 2016 by the Victorian Parliament.

Once the amending act has done its work, it is repealed, and it will no longer appear in the list of
current acts. That will occur once the changes it makes to the principal act (the act it is amending)
commence. In this example, the Sentencing (Community Correction Order) and Other Acts Amendment Act
states that it will be repealed on 2 October 2018. That is because the changes it makes to various principal
acts take effect on 1 October 2018.

Citing bills
Bills are drafts of proposed laws that have been presented to parliament but haven't been passed into law.

When citing bills, you should adopt the same approach as Acts, except the word ‘Act’ is replaced by the
word ‘Bill, and the title of the bill is not italicised.

Example 4 — a bill being presented to the Victorian Parliament

Disability Amendment Bill 2004 (Vic)

This Bill (i.e. the Disability Amendment Bill) was presented in 2004 by the Victorian Parliament.

Citing legal cases

Like acts, decisions from legal cases that are heard in a tribunal or court also have citations. Whenever
a written decision or judgment has been handed down by a tribunal or court, it is given a citation so that
people can refer back to it.

Legal case citations generally feature the following pieces of information in this order:

* The names of the parties — The name of the person who starts the case (usually called the
plaintiff, prosecutor or applicant) goes first. The names of the parties are separated with the letter v’
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(e.g. Smith v Jones). The names are written in italics. If there are multiple parties, the case name is
generally shortened to include just the first party in the list.
* The year of the decision — This is the year that the decision or judgment is published. It might be in
square brackets or round brackets, depending on the report in which the decision is published.
* The citation it has been given — All Australian court cases now have a ‘medium neutral citation,
which is the court’s own unique identifier for the decision in its online database.
These citations are given by the court, and they always use an abbreviation that shows the court that
heard the case. The most common abbreviations are set out below.

COURT IDENTIFIER COURT

HCA High Court of Australia

FCA Federal Court of Australia

FamCA Family Court of Australia

VSCA Victorian Supreme Court (Court of Appeal)
VSC Victorian Supreme Court (Trial Division)
VCC County Court of Victoria

VMC Magistrates’ Court of Victoria

VCAT Victorian Civil and Administrative Tribunal

Source 2 Court identifiers in legal citations make clear which court a case was heard in

Examples of ways cases can be cited are as follows.

Example 5 — a civil case

Commonwealth v Tasmania (1983) 158 CLR 1

* The parties in this civil case were the Commonwealth of Australia and the state of Tasmania.

* The V' between the names of the parties is short for versus, but is pronounced ‘and.

» The decision was published in 1983.

» This is an example of a written judgment published in a law report. It was published in Volume 158
of the Commonwealth Law Reports (CLR) on page 1.

Example 6 — a criminal case

DPP v Styles [2017] VCC 96 (9 February 2017)

» The parties in this criminal case were the Director of Public Prosecutions (DPP) and a man called
Christian Patrick Styles.

* The v’ between the names of the parties is short for versus, but it is pronounced ‘against’ or ‘and.

* The case finished in 2017, and the written judgment was given by the court on 9 February 2017.

* The decision was handed down in the County Court of Victoria (VCC).

* The case was No. 96 in the Court’s list for that year
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and conducting
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behalf of the Crown



Citing other laws, rules and regulations

The parliament can authorise other bodies to make regulations and rules. These are described as
‘delegated legislation’” or secondary legislation. To cite them, you use the name they have been given
(‘Rules’ or ‘Regulations’) and follow the same format as citing an Act of Parliament.

Example 7 — rules passed by the Victorian Parliament

Supreme Court (General Civil Procedure] Rules 2005 (Vic)

These rules (i.e. Supreme Court (General Civil Procedure) Rules) were passed in 2005 by the Victorian
Parliament.

Example 8 — regulations passed by the Commonwealth Parliament

Native Title (Federal Court] Regulations 1998 (Cth)

These regulations (i.e. Native Title (Federal Court) Regulations) were passed in 1998 by the Commonwealth
Parliament.

Local laws

Local laws are passed by local councils. They are easily identifiable because they will contain the words
‘Local Law’ in the title.

Example 9 — a local law passed by the Melbourne City Council

Melbourne City Council Activities Local Law 2009

Year

This Local Law (i.e. the Melbourne City Council Activities Local Law) was passed in 2009 by the
Melbourne City Council.

g Check your obook assess for these additional resources and more:

» Video tutorial » Worksheet » Weblink
Citing legal cases and How to find and Australasian Legal
Acts of Parliament understand acts Information Institute
and cases (AustLlII)
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lawyer

a general term used to
describe somebody who
has been trained in the

law and is qualified to
give legal advice [e.g. a
barrister or a solicitor]

solicitor

a qualified legal
practitioner who will
give advice about the
law and a person’s
rights under the law

barrister

a legal professional who
is engaged by a party's
solicitor. One of the
roles of the barrister

is to advocate (argue)
the party’s position at
formal hearings

CAREERS IN THE LAW

There are a wide range of exciting and meaningful careers related to the study of law, and VCE Legal
Studies is an important first step towards gaining a range of skills and knowledge that can help get
you there.

While many people who choose to study the law go on to become lawyers, this is certainly not the
only career path available. In fact, a sound knowledge and understanding of the law is highly valued in a
range of different industries.

In this topic we take a look at what it actually means to be a lawyer. We also take a brief look at a range
of other career and job opportunities in which a sound knowledge of the law is highly valued and will help
you secure a great job in the future.

Source 1 While many people who choose to study the law go on to become lawyers, this is certainly not
the only career path available. In fact, a sound knowledge and understanding of the law is highly valued in
a range of different industries.

What do lawyers do?

Members of the legal profession in Australia are known as legal practitioners, also called lawyers.

Legal practitioners can generally be divided into two groups:

+ solicitors
* barristers.

All lawyers must have a law degree and also be ‘admitted’ to the profession. Admission is a ceremony
in the Supreme Court which takes place after extra time spent in practical training. The lawyer then
needs to be registered as a lawyer and obtain a practising certificate from the Legal Services Board (the
regulator in Victoria). Both solicitors and barristers provide certain types of legal services, and often the
types of legal services they provide overlap. To get a better idea of what lawyers do, we will now look
briefly at both.

Solicitors

Lawyers who see clients direct (also known as solicitors, to distinguish them from barristers) provide a
range of legal services depending on the areas of law in which they are willing to accept work. Some of
the more common services offered by lawyers are outlined in Source 2.

. Draftin .
Understanding . o g Representation
S Researching Giving legal documents - .
the client’s . inacourtorata
the law advice contracts, ;
legal needs . tribunal
wills, etc.

Source 2 Some of the more common legal services offered by lawyers
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Government lawyers

In-house lawyers

Private practice
lawyers

There are different ways in which a person can practise as an employed lawyer in Australia. These

include government lawyers, in-house lawyers and private practice lawyers.

TYPE OF LAWYER DESCRIPTION

Government lawyers are employed by the government (e.g. government departments). They
provide legal services exclusively to the governments they work for,
For example, the Victorian Government Solicitor’s Office (VGS) provides legal services to the

Victorian Government.

In-house lawyers are employed by private companies and organisations. They provide legal
services to the companies and organisations they work for.
For example, Qantas may have its own lawyers who provide the Qantas business with legal

services.

Private practice lawyers are employed by private law firms. Private law firms can be:
e small ‘boutique’ firms (that specialise in a particular area of law such as intellectual property)

e medium-sized firms

* large top-tier firms (that have a number of different teams specialising across different

areas of the law).

Private practice lawyers provide legal services to their clients in accordance with their needs.
For example, a person who believes they have been unfairly treated by their employer, may
engage a private practice lawyer to help resolve their legal dispute.

Source 3 Ways employed lawyers can practise in Australia.

A lawyer may choose to provide legal services across many different areas of law, or they may choose

to specialise in one area of law. For example, some lawyers specialise in employment law, while others
specialise in mergers and acquisitions.

Source 4 Legal studies courses are a stepping stone to careers in law. ¢

Career profile

There are many different areas of law that a lawyer

may specialise in. Some of the most common include:

wills and inheritance
family law

employment law
personal injury
commercial disputes
class actions

mergers and acquisitions
telecommunications

large infrastructure projects
building and construction
property

charities and not for profit
entertainment

general dispute resolution.

Damian McGregor is an in-house lawyer, currently working for NBCUniversal, a leading media and

entertainment company which produces and distributes film and television throughout the world. Damian

oversees legal matters for NBCUniversal's content and TV networks distribution businesses in Australia,
New Zealand, India, and a number of countries in southern Asia.
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How did you first become interested in the law?

I studied Legal Studies in my final year of high school and developed a
passion for the law pretty directly as a result. | remember one
conversation that clinched it for me - Legal Aid duty lawyer at our
local Magistrates’ Court, who spotted me scribbling notes for a Legal
Studies assignment, took the time to talk to me about the Maho native
title decision which had just been handed down by the High Court. That
extraordinary decision, and the enormous political and socijal changes
ittriggered, instilled in me a huge respect for the legal profession.

What qualifications have you completed?

After finishing high school | completed a Bachelor of Arts, with majors
in English and History. After that, | completed a Bachelor of Laws, with
Honours. | spent a number of years working as an Australjan qualified
lawyer in the United Kingdom, and am finally completing my solicitors

qualifications for those jurisdictions (never know when a relocation
might be required!)

/ What's a typical day at work like for you?
Damlan McGre e I don't tend to have a typical day at work, which is one of the joys of the
Vice P"esident L job. I'work with creative and commercial teams based in offices in
Business Affail"s Real* many countries, so my days are spent dealing with a wide range of

legal and business issues

What do you like best about your job?

I love that being an in-house commercial lawyer allows you to develop
a hybrid set of skills - you need to be a well-informed, skilled and
reliable lawyer, but you also need to have an intimate understanding of

your entire business, and be able to anticipate its various needs and
requirements.

rristers -
AB baam'ster is a lawyer who specialises in giving advice in difficult Ca.lses and reEresent;nf f::;ts el: Cc);mt.l}iz
In Victoria, a lawyer who wishes to practise exclusively .as.a barrister must ecomthan e
Victorian Bar. The Victorian Bar is the professional association that represents r;lore "
in Victoria. Becoming a member requires the barrister to undertake an exam and a course.

What about other legal careers?

. - : . |
Choosing to become a practising lawyer (a solicitor or a barrister) isn’t the only option available to peo;i1 Z
ho study law. There are many other job options and career opportunities for people who have a sou
w . . |
knowledge and understanding of the law. Some of these include:

* Law clerks * Legal analyst » Police officer
Paralegal *  Document database specialist ¢ Court personnel

L] a .

* Legal assistant » Politician * Mediator.

g Check your obook assess for these additional resources and more:

» Weblink
Victorian Bar
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Source 1 The law aims to protect the rights of individuals and ensure a fair and peaceful society. In Unit 1
you will learn about two main types of law - criminal law and civil law. Criminal law is aimed at maintaining
social order. Infringing criminal law can result in charges and sanctions. Civil law is aimed at protecting

the rights of individuals and groups in society. Breaching civil law can result in litigation (legal action) and
remedies.



UNIT T - GUILT AND LIABILITY

Area of Study 1 - Legal foundations

OUTCOME 1
On completion of this unit the student should be able to describe the main sources and types of law, and
assess the effectiveness of laws.

CHAPTER TITLE KEY KNOWLEDGE

Chapter3  Legal e the role of individuals, laws and the legal system in achieving social
foundations cohesion and protecting the rights of individuals

the principles of justice: fairness, equality and access
characteristics of an effective law, such as it reflects society’s values;
is enforceable; is known; is clear and understood; and is stable
sources of law such as common law and statute law
an overview of the relationship between parliament and the courts
types of law such as criminal law and civil law
the distinction and relationship between criminal law and civil law
an overview of, and reasons for, the Victorian court hierarchy.

UNIT 1 - AREA OF STUDY 1
LEGAL FOUNDATIONS

Area of Study 2 - The presumption of innocence

OUTCOME 2
On completion of this unit the student should be able to explain the purposes and key concepts of criminal law, and
use legal reasoning to argue the criminal culpability of an accused based on actual and/or hypothetical scenarios.

CHAPTER TITLE KEY KNOWLEDGE

Chapter4 The e the purposes of criminal law

presumption e the presumption of innocence

of innocence o key concepts of criminal law, including:
- the elements of a crime: actus reus and mens rea
- strict liability
- the age of criminal responsibility
- the burden of proof and the standard of proof
types of crime such as crimes against the person and crimes against
property
the distinction between summary offences and indictable offences
possible participants in a crime such as principal offenders and
accessories.

Chapter 5 Indictable two criminal offences and for each offence:
offences - the elements of the offence and possible defences
- the role of statute law and common law in developing the
elements of the offence and the defences
trends and statistics in relation to the offence in Victoria and in
one other jurisdiction
- the possible impact of the offence on individuals and society.

UNIT 1 - AREA OF STUDY 2
THE PRESUMPTION OF INNOCENCE

Chapter 6 Summary two criminal offences and for each offence:
offences - the elements of the offence and possible defences
- the role of statute law and common law in developing the
elements of the offence and the defences
trends and statistics in relation to the offence in Victoria and in
one other jurisdiction
the possible impact of the offence on individuals and society.




Area of Study 3 - Civil liability
OUTCOME 3

On completion of this unit the student should be able to explain the purposes and key concepts of civil law, and
apply legal reasoning to argue the liability of a party in civil law based on actual and/or hypothetical scenarios.

Chapter 7 Civil liability e the purposes and types of civil law
e key concepts of civil law, including:

breach

causation

loss

limitation of actions

the burden of proof and the standard of proof
possible plaintiffs and defendants to a civil dispute.

Chapter8  Tort law e two areas of civil law and for each area of law:

the rights protected by the law

the elements required to establish liability

the limitation of actions

possible defences

the role of statute law and common law in developing the elements
and defences

the impact of the breach on the parties.

Chapter 9 Otherareas e two areas of civil law and for each area of law:

of civil law -

the rights protected by the law

the elements required to establish liability

the limitation of actions

possible defences

the role of statute law and common law in developing the elements
and defences

the impact of the breach on the parties.

Extracts from the VCE Legal Studies Study Design (2018-2022) reproduced by permission, © VCAA.
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Source 1 Going to prison is a possible outcome of a criminal case if a person is guilty of an offence. In Unit 1
you will explore two criminal offences and determine when a person may be guilty of those offences.




AIM

The aim of this chapter is to provide an introduction to
the basic concepts of Legal Studies. These concepts will
provide you with some understanding of the foundations
of Australia’s legal system.

TOPICS COVERED

This chapter provides an overview of the following topics:

e the meaning of laws - including why laws are needed
and the rule of law

e a history of Australia’s political and legal structures

e anintroduction to the parliaments of Australia.

KEY LEGAL TERMS

Australian Constitution, the a set of rules and principles
that guide the way Australia is governed. The Australian
Constitution was passed by the British Parliament and its
formal title is the Commonwealth of Australia Constitution Act
1900 (UK)

bicameral parliament
(also called chambers). In the Australian Parliament, the

a parliament with two houses

two houses are the Senate (upper house) and the House of
Representatives (lower house). In the Victorian Parliament the
two houses are the Legislative Council (upper house] and the
Legislative Assembly {lower house)

by-laws
that apply to residents in local areas

local laws or regulations made by local councils

Federation of Australia the union of sovereign states that
gave up some of their powers to a central authority to form

Australia

Extracts from the VCE Legal Studies Study Design (2018-2022) reproduced by permission, © VCAA.

government
formed by the political party that holds the majority in the

the ruling authority with power to govern,

lower house in each parliament. The members of parliament
who belong to this political party form the government

independents individuals who stand as candidates in an

election but do not belong to a political party

law legal rules made by a legal authority that are
enforceable by the police and other agencies

non-legal rules laws made by private individuals or groups
in society, such as parents and schools, which are not
enforceable by the courts

parliament
people that is elected by the people and gathers together to

a formal assembly of representatives of the

make laws
political party
people with shared values and ideas, and which aims to have
its members elected to parliament

an organisation that represents a group of

rule of law the principle that everyone in society is bound by
law and must obey the law, and that laws should be fair and

clear, so people are willing and able to obey them

sanction a penalty (e.g. a fine or prison sentence] imposed
by a court on a person guilty of a criminal offence

Westminster system, the a parliamentary system of
government that developed in Britain and upon which
Australia’s parliamentary system is modelled

KEY LEGAL CASES

A list of key legal cases covered in this chapter is provided
on pages Vi-vil.



laws

legal rules made by
a legal authority that
are enforceable by
the police and other
agencies

parliament

a formal assembly of
representatives of the
people that is elected by
the people and gathers
together to make laws

sanction

a penalty [e.g. a fine
or prison sentence)
imposed by a court on
a person guilty of a
criminal offence

Act of Parliament

a law made by
parliament; a bill which
has passed through
parliament and has
received royal assent
(also known as a
statute)

non-legal rules

laws made by private
individuals or groups in
society, such as parents
and schools, which are
not enforceable by the
courts

rule of law

the principle that
everyone in society is
bound by law and must
obey the law, and that
laws should be fair and
clear, so people are
willing and able to obey
them

government

the ruling authority
with power to govern,
formed by the political
party that holds

the majority in the
lower house in each
parliament. The
members of parliament
who belong to this
political party form the
government

THE MEANING OF LAWS

In any society, primitive or complex, it is necessary to have rules that govern family, social, political and
economic life to provide some form of social order.

Rules tell us what we can and cannot do or what we can expect in dealing with others. Imagine playing
in a tennis game or tournament without rules. Would you know what to do or expect? Would you be
treated without discrimination? What might happen if you argued with your opponent during the game?
Rules help to resolve the conflicts that are inevitable when people live or interact in groups.

Throughout our lives we are bound by rules. Some of these are laws (also known as legal rules).
Laws are generally made by parliament and apply to all members of society. They are enforceable by
the courts and any individual that breaks certain laws may receive a penalty (also known as a sanction).
Penalties can include fines or, for a serious breach, spending time in prison. Laws made by parliament are
generally referred to as legislation, statutes, or Acts of Parliament.

Non-legal rules

There are also non-legal rules. School rules and rules of games are examples of non-legal rules. Non-
legal rules are made by private individuals or groups in society. For example, parents, schools and sporting
clubs make rules that are imposed upon the members of that specific group (i.e. family members, students,
or team members) so the group can operate in a peaceful and unified manner. Non-legal rules are not
enforceable by the courts but like laws they have consequences. Any member who breaks a rule may incur
a penalty imposed by the group. For example, a sporting club might suspend a member from participating
in a scheduled game if they missed a training session.

Why do we need laws?

Every society has both legal and non-legal rules to regulate behaviour. The main aim of the law is to
protect our society and keep it functioning. The law has developed to protect individual rights and stop
behaviour that may affect the peace and good
order of society. For example, many different laws
exist in Australia to protect people — individually,
and in specific groups — from danger and abuse.
They cover areas including consumer, workplace,
family, environmental, and child protection laws,
as well as anti-discrimination laws which make
it unlawful to victimise, abuse or discriminate
against another person on the basis of their race,
religion or sex.

Without laws our society would be in chaos.
Laws are needed to provide guidelines for
acceptable behaviour and prevent conflict.

Source 1 There are rules about what is acceptable
behaviour while studying in a library.

The rule of law

The concept of the rule of law underpins much of what you will study in Legal Studies. The rule of law
means that everyone — individuals, groups and government — is bound by and must adhere to laws, and

UNIT 1 GUILT AND LIABILITY



that the laws should be such that people are willing and able to abide by them. That is, even the people
who made the laws are bound by them. This includes our Prime Minister, our government departments,
our judges and our public officials.

Although you may not have realised it, the principle of the rule of law is often mentioned in the media,
in relation to international issues as well as issues here in Australia.

For example, in July 2017 the Prime Minister, Malcolm Turnbull, announced plans to introduce new
laws to tackle crime on the ‘dark web’ The laws will force technology companies such as Facebook to
hand over encrypted messages to the police. This will help the government identify online criminal activity
such as terrorism and child pornography. The Prime Minister said at the time of announcing the laws that
‘the rule of law must apply online as it does offline’ This means the law applies to everybody. A person
should not be able to escape the legal consequences of crime just because it occurs online.

As part of this course, you will come across a number of principles designed to uphold the rule of law.
For example, some of the principles of the rule of law are as follows:

» the law must be clear, understood, known and enforceable. You will explore this further in Chapter 3

» the law must uphold the right that people are presumed innocent until proven guilty. You will look at

. . . resumption of
the presumption of innocence in Chapter 4 P P

innocence
* hearings and trials must be heard by independent and impartial adjudicators. You will look at the role the right of a person

of the courts and judges in Unit 2 (Chapters 11 and 13) foc Ziss:je:fu ;Cez ﬁnft

» the law must be applied equally and fairly. You will explore the concepts of fairness and equality guilty unless proven

further in Chapter 3, and throughout Unit 2. otherwise
CHECK YOUR LEARNING
Define and explain 4 What is meant by the rule of law? List three ways the
1 Make a list showing: rule of law is upheld in practice.
e five laws

Synthesise and apply
* five non-legal rules

5 Identify a club or group you belong to, or someone you
know belongs to. It could be a sporting club, church
group, or volunteer society. Investigate and list five non-
legal rules that are imposed by the group. Then:

e three customs or etiquette that are neither laws nor
non-legal rules.
2 Look at Source 1.
a Make a list of all the non-legal rules you can think

a suggest reasons why each rule may have been
of that apply in your own school library.

created
b Who will enforce the rules if they are broken? b state any consequences associated with breaking
¢ What is the likely consequence of any rules being each rule
broken?

¢ explain whether or not you agree with each rule.

d Identify three other places that you go to that have 6 List five laws that, as an Australian citizen, you must
their own non-legal rules. obey. For each law, suggest why the law was most likely

3 Explain the different consequences that may apply if made and the likely consequences of breaking the law.

you break a law as opposed to a non-legal rule.

Check your obook assess for these additional resources and more:

» Student book » Video tutorial » Video » Video worksheet

questions Introduction to Unit 1 What is law? What is law?
2.1 Check your learning

CHAPTER 2 INTRODUCTION TO UNIT 1 - GUILT AND LIABILITY _



Federation of Australia
the union of sovereign
states that gave up
some of their powers
to a central authority to
form Australia

Australian
Constitution, the

a set of rules and
principles that guide
the way Australia

is governed. The
Australian Constitution
was passed by the
British Parliament
and its formal title is
the Commonwealth of
Australia Constitution
Act 1900 (UK)

HISTORY OF AUSTRALIA'S POLITICAL AND
LEGAL STRUCTURES

The first inhabitants of Australia, the Aboriginal and Torres Strait Islander peoples, had their own system
of law and well-established rights, responsibilities and codes of behaviour. They have the oldest living
cultural history in the world, dating back at least 75000 years.

Following the arrival of the British, but before the twentieth century, the Commonwealth of Australia
did not exist. Instead, there were six separate British colonies in Australia, each with a parliament able to
make laws for the residents of its own colony.

As the colonies grew throughout the 1800s it became clear that, in addition to having separate
parliaments in each colony, a central parliament was needed to make consistent laws for the entire country.

By the 1880s the six colonies began formal discussions to consider what laws would be best made by
a central parliament and what areas of law-making power should be kept by the individual colonies. It
was considered best that a central parliament be given the power to make laws on national matters that
affected the whole country. These powers included laws relating to defence, currency, postal services,
overseas matters, and immigration and trade.

In the 1890s each of the colonies sent a group of representatives to special meetings (called
constitutional conventions), where it was decided that a new central Commonwealth Parliament would be
created. On 1 January 1901, the date celebrated as the anniversary of the Federation of Australia, the
British Parliament passed a law called the Commonwealth of Australia Constitution Act 1900 (UK).

The Australian Constitution

The Commonwealth of Australia Constitution Act is commonly known as the Australian Constitution or
the Commonwealth Constitution.

A constitution is a legal document that outlines the basic rules of government and the law-making
powers of the elected parliament (also known as the legislature). The Australian Constitution established
the Commonwealth Parliament, which did not exist before then. It also established the division of law-
making powers, setting out which would be given to the Commonwealth Parliament and which would
remain with the states.

CHECK YOUR LEARNING

Define and explain
1 Did Australia exist as a unified nation before 19017

4 What is the Australian Constitution, and what
does it do?

If not, what did exist?

Why did the six colonies want a central parliament?
3 What law-making powers did the colonies feel that a
central parliament should have? Give examples.

Synthesise and apply

5 Why do you think it was the British Parliament that
passed the Constitution?

Check your obook assess for these additional resources and more:

» Student book » Weblink » Weblink
questions

2.2 Check your learning

The Australian
Constitution

Federation

UNIT 1 GUILT AND LIABILITY



2. 3 PARLIAMENTS IN AUSTRALIA

A parliament is made up of representatives of the people who are elected by the people, and together
make laws.

There are nine parliaments in Australia. They are:
* one Commonwealth Parliament (the Parliament of Australia, also known as the Federal Parliament)
 six state parliaments (in New South Wales, Victoria, Queensland, Western Australia, South Australia
Australia’s system of and Tasmama)
government is known . . . . . . .
as a constitutional * two territory parliaments (in the Australian Capital Territory and Northern Territory).
?O”imhy- Ihivs :‘eadns Each parliament is a supreme law-making body within its law-making power. This means that each
that Australia’s hea . . e . . .
of state is the Queen parliament can make or change laws whenever it wants to within its area of law-making power, subject to

(the monarch), but our certain restrictions that may be imposed on that power.

arliamentary system . . .
ips governed b); “{ . The role of every parliament is to pass laws for the good government of the country, state or territory

Did you know?

Australian Constitution. in which it is located.
COMMONWEALTH PARLIAMENT SIX STATE PARLIAMENTS TWO TERRITORY PARLIAMENTS
The Commonwealth Parliament has They make law in all areas except those They have state-like law-making
jurisdiction over specific areas outlined deemed exclusive to the Commonwealth powers. The Commonwealth Parliament
in the Commonwealth of Australia Parliament. The laws made by a state gave the Northern Territory and the
Constitution Act that relate to the whole parliament apply within the boundaries Australian Capital Territory the right of
of Australia, including defence, of that state; for example, schools, self-government in 1978 and 1988
currency, immigration, postal services crime and forestry. respectively.

and telecommunication.

The Queensland Parliament in
Brisbane makes laws for Queensland

The Northern Territory
Legislative Assembly in
Darwin makes laws for
the Northern Territory

The New South Wales Parliament in
__ Sydney makes laws for New South Wales

The Australian Capital Territory
Legislative Assembly in Canberra makes
laws for the Australian Capital Territory

The Victorian Parliament in Melbourne

The Western Australian makes laws for Victoria

FerliEment i e The South Australian
makes laws for s

W A l Parliament in Adelaide +
estern Australia makes laws for South Australia ‘

Source 1 The nine parliaments of Australia

The Tasmanian Parliament
in Hobart makes laws for Tasmania

Westminster system,

e The structure of Australia’s parliaments

parliamentary system, The nine parliaments in Australia are all based on Britain’s Westminster system (named after the
upon which Australia's location of the British Parliament in Westminster, London). A number of its characteristics have been
parliamentary system is

modelled adopted in Australia.

CHAPTER 2 INTRODUCTION TO UNIT 1 - GUILT AND LIABILITY



bicameral parliament
a parliament with two
houses (also called
chambers). In the
Australian Parliament,
the two houses are
the Senate (upper
house) and the House
of Representatives
(lower house). In the
Victorian Parliament
the two houses are
the Legislative Council
(upper house) and the
Legislative Assembly
(lower house)

political party

an organisation that
represents a group

of people with shared
values and ideas, and
which aims to have its
members elected to
parliament

independents
individuals who stand
as candidates in an
election but do not
belong to a political
party

by-laws

local laws or
regulations made by
local councils that apply
to residents in local
areas

One of those characteristics is the structure of Australia’s parliaments. As in Britain, most of the

parliaments in Australia consist of:

the Queen — who is the head of the parliament (but who is represented by the Governor-General in
the Commonwealth Parliament and a governor at a state level)

two houses — an upper house and a lower house.
The existence of two separate houses or chambers in parliament means that the parliament is

bicameral. All of the parliaments in Australia are bicameral, except for the Queensland Parliament and
the parliaments of the territories, which all only have one house of parliament.

Houses of parliament consist of elected members or representatives known as parliamentarians or

members of parliament (MPs). Most parliamentarians belong to a political party. Political parties are

made up of people who have a common belief in values, ideas, future directions and political objectives.
Those parliamentarians who do not belong to a political party are known as independents.

Australian Labor Party

The main parties in Australia are set out in Source 2 below.

MAIN POLITICAL PARTIES

I I I I
Liberal Party National Party The Australian Greens

Source 2 The main political parties in Australia

Levels of law-making

Australia has three levels of law-making bodies (sometimes referred to as ‘the three levels of government;,
although governments do not make law — this is done by parliament):

COMMONWEALTH PARLIAMENT

the Commonwealth Parliament — elected by all eligible voters throughout Australia to pass laws on
issues of national interest and issues that apply to the whole of Australia

state and territory parliaments — elected by the residents of the state or territory to pass laws
which apply throughout each state or territory

local councils (e.g. shires or municipalities) — established by each state and territory parliament
and given power to make local laws (also known as by-laws or regulations) on their behalf. These
powers apply to smaller local districts within each state or territory (such as a group of suburbs within
a city). Local laws generally relate to local matters such as the maintenance of local roads, parks and
libraries, building regulations and rubbish collection.

You will learn more about the Commonwealth Parliament and the Victorian Parliament in Chapter 3.

STATE AND TERRITORY

PARLIAMENTS LOCAL COUNCILS

Source 3 The three levels of law-making in Australia

UNIT 1
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Which parliament makes which laws?

The Australian Constitution divides the law-making power between the state and Commonwealth

parliaments by listing the areas in which the Commonwealth can make law. There are three types of law-

making powers:

» exclusive powers — Powers that belong solely to the Commonwealth Parliament, meaning that only

the Commonwealth. Parliament can make law in these areas. Examples of areas of exclusive power

include defence forces and immigration.

* concurrent powers — Powers that are shared between the Commonwealth Parliament and the state
parliaments, meaning both the Commonwealth and the state parliaments can make law in these areas.
Examples of areas of concurrent powers include marriage and taxation.

» residual powers — Powers that were not given to the Commonwealth Parliament and belong solely
to the states, meaning only the state parliaments can make law in these areas. Examples of areas of
residual law-making powers include education, health and criminal justice.

Subordinate authorities

Although parliament is our main or supreme law-maker, it does not have the resources or time to make all
the laws necessary to maintain order and ensure social cohesion. Therefore, the state and Commonwealth
parliaments can delegate their law-making powers to subordinate authorities. These authorities can make
minor laws in their areas of expertise. For example, local councils make local laws about matters such as
pet ownership, rubbish removal and parking. VicRoads makes laws about roads and traffic. The laws made
by authorities like these are known as secondary legislation or delegated legislation.

social cohesion

a term used to describe
the willingness of
members of a society
to cooperate with each
other in order to survive
and prosper

secondary legislation
rules and regulations
made by secondary
authorities [such

as local councils,
government
departments and
statutory authorities)
which are given the
power to do so by

the parliament. Also
referred to as delegated
legislation

CHECK YOUR LEARNING

Define and explain

1
2

How many parliaments are there in Australia?

What is one of the characteristics of the Westminster
system that has been adopted by Australia?

If you wanted to be a member of parliament but

did not wish to join a political party, what sort of
parliamentary member would you be?

Synthesise and apply

4

Research and explain why the Queensland Parliament
only has one house.

What is a political party? Name four political parties in
Australia. Research one of these political parties.

a When was the party created or established?

Who is the current leader of the party?

[dentify four main policies, values or laws which the

party supports.

Would you consider voting for this political party?

Give reasons for your response.

Identify and describe the three levels of law-making

in Australia.

For each, identify two types of laws that each level

is likely to make.

Use the internet to investigate your local council

and complete the following tasks:

i State the name of your local council.

ii How are members of your local council
selected?

Check your obook assess for these additional resources and more:

Weblink » Weblink
Three levels of
law-making

» Student book » Worksheet

questions The parliamentary

2.3 Check your learning system

Political parties

(Parliamentary Education
Office)
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Source 1 Lady Justice [shown here) is a common sight in courthouses around Australia. She represents
the law and is commonly shown with a blindfold (to indicate impartiality), scales (to indicate the weighing
of evidence) and a sword (to indicate that justice is swift and final). In Chapter 3, you will explore what
justice means and the principles of justice: fairness, equality and access.



OUTCOME

By the end of Unit 1 - Area of Study 1 (i.e. Chapter 3J,
you should be able to describe the main sources and
types of law, and assess the effectiveness of laws.

KEY KNOWLEDGE

In this chapter, you will learn about:

e the role of individuals, laws and the legal system in
achieving social cohesion and protecting the rights of
individuals

the principles of justice: fairness, equality and access
characteristics of an effective law, such as it reflects
society’s values; is enforceable; is known; is clear
and understood; and is stable

sources of law such as common law and statute law

an overview of the relationship between parliament
and the courts

types of law such as criminal law and civil law

the distinction and relationship between criminal law
and civil law

an overview of, and reasons for, the Victorian court
hierarchy.

KEY SKILLS
By the end of this chapter, you should be able to:

define key legal terminology
research and analyse relevant information about the
sources and types of laws

explain the role of individuals, laws and the legal
system in achieving social cohesion and protecting

the rights of individuals

classify a law according to its source and type
assess whether a law is effective

explain the relationship between parliament and the
courts, using examples

justify the existence of the Victorian court hierarchy.

KEY LEGAL TERMS

access one of the principles of justice; access means that
all people should be able to understand their legal rights and
pursue their case

binding precedent
higher court that must be followed by a lower court in the

the legal reasoning for a decision of a

same jurisdiction (i.e. court hierarchy] in cases where the
material facts are similar

civillaw an area of law that defines the rights and
responsibilities of individuals, groups and organisations in society
and regulates private disputes (as opposed to criminal law)

common law law made by judges through decisions made in
cases; also known as case law or judge-made law (as opposed

to statute law)

criminal law an area of law that defines a range of
behaviours and conduct that are prohibited [i.e. crimes) and
outlines sanctions (i.e. penalties) for people who commit them
(as opposed to civil law)

equality one of the principles of justice; equality means
people should be equal before the law and have the same
opportunity to present their case as anyone else, without
advantage or disadvantage

fairness one of the principles of justice; fairness means
having fair processes and a fair hearing (e.g. the parties in a
legal case should have an opportunity to know the facts of the
case and have the opportunity to present their side of events;
and the pre-hearing and hearing (or trial] processes should be
fair and impartial)

government the ruling authority with power to govern,
formed by the political party that holds the majority in the
lower house in each parliament. The members of parliament
who belong to this political party form the government

House of Representatives the lower house of the

Commonwealth Parliament
Legislative Assembly the lower house of the Victorian
Parliament

Legislative Council

Parliament

the upper house of the Victorian

persuasive precedent the legal reasoning behind a decision
of a lower (or equal) court within the same jurisdiction, or

a court in a different jurisdiction, that may be considered
relevant (and therefore used as a source of influence) even
though it is not binding (see binding precedent)

precedent
followed by courts in cases where the material facts are
similar. Precedents can either be binding or persuasive

a principle established in a legal case that is

ratio decidendi a Latin term meaning ‘the reason’; the legal
reasoning behind a judge’s decision. Ratio decidendi forms the
binding part of a precedent

Senate the upper house of the Commonwealth Parliament
social cohesion aterm used to describe the willingness of
members of a society to cooperate with each other in order to
survive and prosper

statute a law passed by parliament, also known as an act of

parliament or legislation

KEY LEGAL CASES

A list of key legal cases covered in this chapter is
provided on pages vi-vii.

Extracts from the VCE Legal Studies Study Design (2018-2022)
reproduced by permission, © VCAA.




social cohesion

a term used to describe
the willingness of
members of a society
to cooperate with each
other in order to survive
and prosper

D1 you know?

The Scanlon-Monash
Index of Social
Cohesion provides an
overview of the state
of social cohesion
in Australia every
year. It considers five
core areas of social
cohesion:
¢ belonging
e worth
e social justice
® participation
e acceptance and
rejection.
In 2016, Australia
scored well in all
of those areas but
one: acceptance and
rejection.

rule of law

the principle that
everyone in society is
bound by law and must
obey the law, and that
laws should be fair and
clear, so people are
willing and able to obey
them

SOCIAL COHESION AND THE RIGHTS OF
INDIVIDUALS

A functioning and productive society is one in which there is social cohesion, and the rights of individuals
are protected.

The Scanlon Foundation is an organisation that was established in 2001 to undertake research and
make financial grants that would help to unite Australian society. It describes social cohesion as the
willingness of members of a society to cooperate with each other in order to survive and
prosper. This means individuals are free to make choices in society, and are keen to cooperate with other
members of society so that they may live in harmony.

A society that is socially cohesive has a number of benefits. Its members are unified and are provided
with opportunities in work, education and in their social life. People feel a sense of belonging, and
individuals work together to challenge disharmony and to promote theirs and others’ wellbeing.

Source 1 Social cohesion is about individuals working together and living in harmony.

In addition to achieving social cohesion, a functioning society ensures that the rights of
individuals are protected. Individual rights are varied. They include rights to freedom of speech
and freedom of religion, the right to vote and the right to silence. Individual rights are fundamental to
a cohesive society. Without them, individuals may be manipulated or taken advantage of, and would
have no recourse to justice.

In this topic you will explore the role of laws, individuals and the legal system in achieving social
cohesion and protecting the rights of individuals.

The role of laws

Laws provide guidelines on what is acceptable behaviour, and what is not. They set expectations about the
way individuals should behave. For example, laws in Australia make murder a crime. If there were no such
laws, some members of society might believe that killing another person is acceptable.

Laws are fundamental to achieving social cohesion. They establish a framework in which people live,
set boundaries for behaviour, and allow individuals to make choices about how they live. For example,
some laws specify what we must do (e.g. pay for goods or services, respect others) and what we should
not do (eg. steal, interfere with a person’s goods). Laws apply to everybody, regardless of their position
in society. This principle that laws apply to all upholds the rule of law, which is a central part of our legal
and political systems.

Laws also protect the rights of individuals. A number of laws establish individual rights, and say what
happens if those rights are infringed. For example, a number of laws in Australia state that people must
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not discriminate against others based on a personal attribute
such as age, race, religion, gender identity or pregnancy.
Consequences can occur if a person acts contrary to
(inconsistent with) those laws.

In all societies, conflicts are inevitable. Laws also set
out how disputes are resolved, so that they are resolved in a
peaceful way. The penalty imposed or compensation awarded
in cases help to prevent future conflict, as people are aware of
the consequences if they engage in unacceptable behaviour.

The role of individuals

Once laws are in place which enable social cohesion and
protect the rights of individuals, it is the responsibility of  Source 2 Laws set out rules on how disputes are resolved to
individuals to ensure that they are aware of the laws, and  ensure they are resolved in a peaceful and consistent way.
abide by them.

While no one person will know about every law in
Australia, or the source of those laws, it is the responsibility
of every person to obey the law. Before taking any important

action, they need to find out what the law is, particularly if
it impacts on them. For example, a person who decides to
open up a business is expected to familiarise themselves with
laws about businesses, such as registering a business name,
and obligations imposed on them to keep books and records
for a certain period of time.

Further, individuals are expected to respect human rights,
and not act in a way that is contrary to those rights. Doing so
may lead to disharmony, and ultimately to a fractured society.

Individuals can also help to achieve social cohesion and
protect individual rights by assisting the police with their
investigations, reporting crime, and using the legal system to

resolve their disputes when their rights have been infringed.

) e . Source 3 Laws aim to ensure social cohesion. For example, traffic
All of these acts help to ensure a society which is cohesive,  ryles help to ensure a society in which people cooperate with each

and in which rights are upheld. other on the roads.

The role of the legal system

The legal system is a set of methods and institutions which makes, administers (implements) and
enforces laws. It includes courts, tribunals, and enforcement bodies (e.g. Victoria Police) which aim to deal
fairly and justly with individuals who have broken the law or breached someone else’s rights.

Applying the law and enforcing it are two of the roles of the legal system that help to achieve
social cohesion and protect the rights of individuals when a dispute arises. For example, there is a law
in Victoria which states that a person who sells goods to another guarantees that those goods are of an
acceptable quality. If a vendor sells a TV that is defective and does not work, but then refuses to refund
the purchaser or replace the TV, a dispute will arise which will need to be resolved.

There are a number of dispute resolution bodies, such as courts, which exist. The role of these bodies
is to try and help people settle these disputes in a way that avoids further conflict or disruption to society.
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If a system of laws existed without being applied and enforced, there would be no consequences if an
individual breached a law. Therefore, having the legal system to help enforce the law will ensure that rights

are upheld, and that society continues to function effectively.

CHECK YOUR LEARNING

Define and explain

1 Explain what is meant by social cohesion. Provide two
benefits of a society which is socially cohesive.

2 What role do you play in ensuring a socially cohesive
society? 6

3 Do courts have a role to play in protecting individual
rights? Explain your answer.

Synthesise and apply

4 Look at Source 3 on page 39.

a Make a list of the laws that could apply to the
picture (try to think beyond road laws).

b Explain how each of the laws help to achieve
social cohesion. What individual rights is each one
protecting?

¢ Do you think that each of those laws would be
accepted in the community? Explain your answer.

d Explain one possible consequence of a breach of
each of those laws, and justify why you have chosen
that consequence.

5 The TV series The Walking Dead is based on a comic
book series in which the world has been overrun by
zombies. There is no government, no law and no legal
system.

a Make a list of the five most critical laws that you
think need to be established by the survivors. They
can be new laws, or old laws.

b How would you seek to establish those new laws?

» Student book » Video tutorial »
questions

3.1 Check your learning

Introduction to Chapter 3

UNIT1 GUILT AND LIABILITY

c If each of the laws were infringed what would be
the consequences?

Analyse and evaluate

Consider each of the following statements and write

down whether you agree or disagree with them.

a If there were no laws in society, then individuals
would still aim to achieve social cohesion.
(agree/disagree)

b If there were no laws in society, then most
people’s possessions would still be safe.
(agree/disagree)

c If there was no legal system, then people would be
able to work out their conflicts between themselves.
(agree/disagree)

d The human race is basically ‘good’ by nature, so
there is no need for laws. (agree/disagree)

e If there were no laws in society, then humans would
use their animal instincts to survive. (agree/disagree)

f If there were no laws in society, then [ would be
fearful most of the time. (agree/disagree)

g If there were no laws in society, then there
would be no respect for individual rights.
(agree/disagree)

Choose one of the statements and find someone in

the class who has written down the opposite answer.

Engage in a debate with them about the statement.

Check your obook assess for these additional resources and more:

Weblink

Scanlon-Monash Index
of Social Cohesion



3.2

fairness

one of the principles of
justice; fairness means
having fair processes
and a fair hearing [e.g.
the parties in a legal
case should have an
opportunity to know the
facts of the case and
have the opportunity

to present their side

of events; and the pre-
hearing and hearing (or
trial) processes should
be fair and impartial)
equality

one of the principles

of justice; equality
means people should
be equal before the
law and have the same
opportunity to present
their case as anyone
else, without advantage
or disadvantage

access
one of the principles of
justice; access means
that all people should
be able to understand
their legal rights and
pursue their case

Study tip

In Unit 2, you will look
at these principles
more closely; however,
you should have an
understanding of what
these principles are,
and what they mean,
in Unit 1. Start to refer
to the principles of
justice in your answers
to questions in your
assessment tasks
when you are looking at
different cases.

THE PRINCIPLES OF JUSTICE

The word ‘justice’ is often used when people discuss
laws and the legal system. People recognise that laws
should be fair, and that there should be justice when a
law is broken. But what does justice mean?

Justice is a difficult concept to define, and its
definition can vary from person to person, and from
society to society. For example, if a person who has
a substance addiction steals money to buy illegal
drugs, some people might think a just penalty is
imprisonment. Others, however, might see justice

achieved through a focus on the deeper social issues.
That could mean a penalty that recognises that the
reasons for the theft are related to substance abuse,

considers the needs and circumstances of the
offender, and aims to address the underlying reasons
for the crime. This may be a penalty which requires
the offender to seek assistance, like counselling and
professional support, to overcome their substance
addiction.

When considering whether there is justice
when a law has been broken or when a case needs

to be resolved, rather than trying to apply a single

Source 1 Lady Justice, blindfolded and holding
scales and a sword, is shown on the County Court
principles: of Victoria building in Melbourne.

» fairness

* equality

* access.

definition, you should consider the following three

These three principles are known as the principles of justice, and should be used as a way to
determine whether justice has been achieved in a particular case.

Fairness

Fairness is the first principle of justice. A dictionary definition is ‘impartial and just treatment or behaviour
without favouritism or discrimination’ But like justice, fairness can mean different things depending on a
person’s values and perspectives.

Laws must be fair. A law which allows big businesses to threaten small businesses when entering into
contracts would be considered unfair, as it would mean that one group with power in society is getting an
unfair advantage over. Similarly, a law that makes imprisonment the penalty for jaywalking would generally
be considered unfair, as the penalty would not fit the crime.

When disputes arise, fairness means there are fair legal processes in place, and all parties receive a
fair hearing. People should be able to understand court processes and have an opportunity to present their
case and rebut (challenge) the other side’s case, and the processes involved in determining a case should
be fair and impartial.
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jury

an independent group
of people chosen at
random to decide

on the evidence in a
legal case and reach a
decision [i.e. verdict)

The right to a fair trial or hearing is a right protected by the Charter of Human Rights and Responsibilities
Act 2006 (Vic) (the Human Rights Charter), a law which aims to promote and protect human rights in
Victoria. The right is also protected by the courts through a series of cases, which recognises that a fair
trial is a fundamental part of our legal system.

However, fairness doesn’t just apply to the final trial or hearing — it applies to all aspects of our legal
system, including our interaction with the police and our right to understand allegations made against us.

Fairness does not necessarily mean that people are treated the same —but if they are treated differently,
it should be because of the laws that have been applied, and because of the circumstances of the case, and
not because the person has been discriminated against because of a personal attribute or characteristic.

Equality

Equality is the second principle of justice. A dictionary definition is ‘the state of being equal, especially in
status, rights or opportunities’. It means all people should be treated equally before the law regardless of
their characteristics or attributes, such as status, race, religion, marital status, or culture.

Laws should not be discriminatory (they should apply to everyone, and not single out one group), and
there should be laws which prohibit discrimination against a person or group because of some particular
characteristic.

Equality in the legal system means that all people should be treated equally before the law. No person
or group should be treated advantageously, or disadvantageously, and people should be given an equal
opportunity to present their case. The processes should be free from bias or prejudice, and those who
make the decision should be impartial when that decision is being made. This includes judges, who must
act impartially, and jury members, who must be unbiased and have no links with the parties.

Equality and fairness, while overlapping, are two different concepts. The best way to contrast the two
is by considering the following example.

EXAMPLE

Fire at shopping centre

Late last year there was a major fire outbreak in a local shopping centre, and 40 people were
injured. The injuries ranged from severe to minor.

A paramedic officer handed out gauze and bandages and had exactly 40 of each. He wanted to
treat everybody equally, and so decided to hand out one gauze and one bandage to each of the 40.

A second paramedic officer disagreed with this and thought that this was unfair even though it
was equal treatment. The second officer believed that to be fair, they should hand out the gauze and
bandages according to need, depending on the severity of a person’s injuries. The first paramedic
officer didn't like this. He thought that this would create inequality.

Fairness and equality may need to be balanced. Sometimes it can be impossible to be perfectly fair and
equal at the same time. For example, if you were handing out treats, everyone should get the same. That
would be fair and equal. But in the above example, providing gauze and bandages based on the person’s
injuries would be fairer. People are not being treated equally (in the number of bandages) but other kinds
of equality are also important. If the distribution was decided based on something other than injuries (say,
the age or attractiveness of the injured people) it would mean some people would miss out simply because
of some personal characteristic. Then there would be both inequality and unfairness.
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Access

Access is the third principle of justice. A dictionary definition is

aan

‘the ability to approach or make use of something’ It is generally
accepted that all members of society should have access to
education, health, food and shelter.

Access means that the laws and the legal system should make it
possible for people to use the procedures, methods and institutions
that help to resolve a civil dispute or determine a criminal case.
This not only includes being able to access the institutions that will
make a final decision in a case, but also being able to have contact
with bodies and institutions that provide legal advice, education,
information and assistance, and have the ability to be informed
about cases. It also means that people should have access to
information about their legal rights so they can understand when
they may have been infringed.

Access to justice is an essential principle of the rule of law.
Source 2 Former Chief Justice Marilyn Warren of the

Supreme Court of Victoria. The use of unbiased and impartial
judges is one of the ways in which the legal system tries to
achieve justice.

People need to be able to access the law and the legal system
to be able to enforce their rights, and people who have been
harmed because of someone else’s actions should be able to seek

compensation.
CHECK YOUR LEARNING
Define and explain 6 Read the example ‘Fire at shopping centre’ Identify

another scenario where the law has been broken and
provide a solution which is both fair and upholds
equality.

1 Identify and explain the three principles of justice.

2 Identify five possible attributes that a person may suffer

discrimination over.
7 Conduct some research on ‘Lady Justice’ Who is

Lady Justice, and what do the three symbols that she is
sometimes associated with mean?

3 Describe what is meant by the term ‘access’
4 s fairness limited to a fair hearing? Explain your
answer.

Synthesise and apply Analyse and evaluate

8 Judges often take into account individual
circumstances when sentencing. Do you think that this
achieves both fairness and equality? Be prepared to
share your opinions with the class.

5 List three different categories of people who might be
affected by a sentence imposed on someone found
guilty of an offence. How might people in those
categories define what is meant by a ‘fair sentence’?
Would their ideas of fairness differ?

Check your obook assess for these additional resources and more:

» Student book » Weblink » Weblink » Worksheet
questions Charter of Human Rights What is justice? Speech The principles of justice
3.2 Check your learning and Responsibilities Act by Former Chief Justice
2006 (Vic) Marilyn Warren
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Study tzpm

In this Area of Study you
are expected to assess
the effectiveness of
laws. Address each of
the five characteristics
when you are asked
about whether a
particular law is
effective.

Did you know?

In South Australia,

a person who
intentionally disturbs a
wedding is guilty of an
offence. The maximum
penalty is $10 000

or imprisonment for

2 years.

sue
to take civil action
against another person,
claiming that they
infringed some legal
right of the plaintiff (or
did some legal wrong
that negatively affected
the plaintiff)

public place

an area or location
considered open to the
public (i.e. anyone in the
community has a right
to go there)

CHARACTERISTICS OF AN EFFECTIVE LAW

For society to function properly and for there to be social cohesion, laws must be effective. To be effective,
laws must have the following five characteristics:

» reflect society’s values

* be enforceable

* be known

* Dbe clear and understood

* De stable.

If one of these characteristics is missing, then it is possible that the law is not as effective as it could be.

Laws must reflect society’s values

For a law to be effective, it must reflect society’s current values. If a law is in line with society’s current
values, then members of society are more inclined to follow that law than disregard it. This means that
laws need to change when society’s values change.

For example, in late 2016, changes were made to adoption laws in Victoria to allow couples to adopt
children regardless of their sex or gender identity. This means that any two people who are living together
as a couple, on a genuine domestic basis, are now able to adopt a child. Society’s views and values about
de facto relationships and same-sex couples have changed over time, and the law has also changed to
recognise this.

|_.aws must be enforceable

An effective law must be enforceable. That is, if people break the law, it must be possible to catch and
punish them, or sue them in a civil case. If this is not possible, people may be less inclined to follow
the law.

Imagine if there was a law which stated that it is an offence to dream of going on a holiday. Such a law
would be ineffective, because the police could never find out whether people are breaking the law.

On the other hand, it is an offence in Victoria to behave in a disorderly manner in a public place while
drunk. This type of law is more likely to be effective because it requires the behaviour to occur in public;
therefore, the behaviour is more likely to be visible to police officers and members of society, and the
police will be able to enforce the law.

.aws must be known

For a law to be effective, the public must know about it. If people do not know about a new law, they
will not be able to follow it.

It is the responsibility of individuals to find out what the law is on any particular matter. If someone
breaks a law, saying ‘I didn't know it was breaking the law’ is not an acceptable answer. This principle is
commonly expressed as ‘ignorance of the law is no excuse’

However, law-makers also need to keep the public informed of any new laws that are passed. Major
changes in the law, or new laws, are usually reported in the media, and many are debated in the media
and in society before they are introduced. For example, in 2015 a Victorian law was passed which requires
every childcare facility to ensure that children who go to that facility have been immunised. The law,
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known as the o jab, no play’ law, is aimed at increasing
immunisation rates for young children in the community after
there was concern raised about Victoria’s immunisation rates.
[t was widely discussed before and after its introduction, largely

GRAVEL
ROAD
because there are strong ‘anti-vaccination’ feelings in a small
section of the community. \ ﬂ ‘
L aws must be clear and ONLY| |OMLY
understood
[t is important for a law to be written in a way that means that @
ambiguous. Even though women in Queensland can receive ONE WAY @
an abortion, anybody who assists (such as a doctor) can be
prosecuted under the Queensland Criminal Code Act 1899 (Qld). Source 1 Road laws in Australia are generally known because of
visible signage on roads.

people can understand it, and it is clear what its intent is. If
a law is ambiguous, unclear, or written in language or in jargon

that people don’'t understand, it is possible people won't follow
it and the law will be ineffective.

For example, in some states of Australia, including
Queensland, there have been calls for changes to be made
to abortion laws which are considered unclear, outdated and

i

Decriminalising abortion laws CASE

In some states abortion is a crime. Recent parliamentary debates in Queensland and New
South Wales have called for abortion law reform. In these states, medical practitioners who STUDY

provide, or assist with, an abortion, can be prosecuted under criminal law. This includes the
woman accessing the procedure herself, unless it could be proven the pregnancy poses danger
to the woman'’s physical or mental health.

The Medical Journal of Australia published an article in October 2016 pressing for reform.
Authors, Heather Douglas and Caroline de Costa said ‘Most Australian states have introduced
significant legislative modifications since 2000; however, in NSW and Queensland, the
legislation, and specifically the offences, are more than 100 years old and well overdue for
reform’. They also argued that these laws created fear and uncertainty about when an abortion

. . . decriminalisation
might be considered legal or illegal. e ——

Abortion laws are different in every state and territory. Douglas and de Costa argue for the legalising an act or
behaviour which was

previously considered
a criminal matter. a crime

decriminalisation of abortion everywhere, and for abortion to be treated as a health issue, not

Laws must be stable
For a law to be effective, it must be stable. If the law were constantly changing, no one would be certain
what the law was, and it may not be as effective as a law that has remained constant for some time.

For example, there have been very few changes to the law relating to theft in Australia. It has always
been a crime, and so there is certainty that stealing is against the law.
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AN EFFECTIVE LAW MUST

be clear and be stable

understood

reflect society's be enforceable be known to
values the public

Source 2 Characteristics of an effective law

CHECK YOUR LEARNING

Define and explain

1 Identify and describe three characteristics of an
effective law.

2 Explain why the no jab, no play’ law would generally
be known by:
a people who send their children to childcare
b the general public.

3 Identify one law in Victoria that you think reflects
society’s current values. Give reasons for your answer.

Synthesise and apply

4 Identify one law in Australia that you consider to be
unclear or ambiguous (or that you don’t understand).
What it is about the law that you don’t understand, or
that you think is unclear or ambiguous?

5 Do you think a law making it an offence to smoke in
private homes would be easy to enforce? Justify your
answer.

6 Access the news article ‘Abortion laws ‘ambiguous,
outdated’ in Qld and NSW, doctors argue’ A link is
provided on your obook assess.

a What is it about the laws that Professor de Costa
says is unclear?

b Why does this make doctors cautious when
providing abortions?

¢ When would an abortion be legal in New South
Wales and in Queensland?

d Conduct some additional research. Since this article
was published, have there been any changes to

» Student book » Video tutorial
questions

3.3 Check your learning law is effective
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How to assess whether a

abortion laws in New South Wales or in Queensland,
or are there any changes on the horizon?

Analyse and evaluate
7 Access the webpage Legislation & Bills from the

Victorian Parliament website. A link is provided on your

obook assess. Find a law that has been passed this year.

Prepare a short report or PowerPoint presentation on

why you think this law will be effective, addressing each

of the five characteristics of an effective law.

Look at each of the statements below and write down

whether you think each one is fact or fiction. Then

access the Summary Offences Act 1966 (Vic). A link is

provided on your obook assess. See whether you are

correct (hint: use the search button to find particular

words in the Act).

a Itisillegal to sing an obscene song within earshot
of someone.

b Itisillegal to roll a drum in a public place in all
circumstances.

c Itis an offence to drive a dog or goat harnessed to a
vehicle in a public place.

d Itisillegal to burn rubbish shavings in a private
house.

e ltisillegal to fly a kite in a public place to the
annoyance of another person.

For those statements that are incorrect, find a law in

the Summary Offences Act which is similar. Be prepared

to discuss with your class whether you think that each

of the laws is effective.

Check your obook assess for these additional resources and more:

Weblink » Weblink
Abortion Laws
‘ambiguous and outdated’
in Qld and NSW, doctors
argue

Legislation and Bills,
Victorian Parliament



parliament

a formal assembly of
representatives of the
people that is elected by
the people and gathers
together to make laws

government

the ruling authority
with power to govern,
formed by the political
party that holds

the majority in the
lower house in each
parliament. The
members of parliament
who belong to this
political party form the
government

opposition

the next-largest
political party after
the government. The
opposition questions
the government about
policy matters and is
responsible for holding
them to account

bicameral parliament
a parliament with two
houses (also called
chambers)

Governor-General
the Queen’s
representative at the
Commonwealth level

Senate

the upper house of
the Commonwealth
Parliament

House of
Representatives

the lower house of

the Commonwealth
Parliament

bill

a proposed law that has
not yet been passed by
parliament

political party

an organisation that
represents a group

of people with shared
values and ideas, and
which aims to have its
members elected to
parliament

INTRODUCTION TO PARLIAMENT AND
THE COURTS

The next few topics in this chapter require an understanding of parliament and the courts. This topic
provides you with an overview of the Commonwealth Parliament, the Victorian Parliament, government
and opposition, and the courts.

Commonwealth Parliament

The Parliament of Australia, otherwise called the Australian Parliament or the Federal Parliament, is a
bicameral parliament. It consists of:

* the Queen (often referred to as the Crown), represented by the Governor-General

» the Senate (upper house)

» the House of Representatives (lower house).

The role of the Commonwealth Parliament is to pass laws for the good government of Australia in its
area of law-making powers.

Queen's
: Lower house
representative Upper house Commonwealth
(House of .
(Governor- (Senate) . Parliament
Representatives)
General)

Source 1 The structure of the Commonwealth Parliament

House of Representatives

The main roles of the House of Representatives are to represent the people, introduce and pass proposed
laws (bills), review bills passed by the Senate and form government. The political party that has the
majority of members in the lower house will form government for the whole of Australia. You will learn
more about how bills are passed in the next topic.

At the federal level, each state is divided into geographical areas known as electoral divisions.
Each division has approximately the same number of electors. The voters in each division elect their
representative, who takes a seat in the House of Representatives. There are 150 electoral divisions in
Australia, and therefore 150 members of the House of Representatives. All members of the House of
Representatives are elected for a period of up to three years.

Senate

The main roles of the Senate are to represent the interests of the states and territories of Australia,
introduce and pass bills, and review bills passed by the House of Representatives.

The Senate consists of 76 senators. Each of the six states in Australia is represented in the Senate by
12 senators, and each of the two mainland territories (Northern Territory and Australian Capital Territory)
is represented by two senators. All senators are elected for six years (except for the territory senators, who
are elected for three years). A half-Senate election is held every three years (only half the senators stand
for election).

The Senate is often called the house of review (because most bills are introduced in the House
of Representatives and reviewed by the Senate) and the states’ house (because each state has equal
representation).
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D) you know?

A parliament where
there is no political
party holding a majority
of seats in the lower
house is called a hung
parliament.

governor
the Queen’s
representative at the
state level

Legislative Council
the upper house of the
Victorian Parliament

Legislative Assembly
the lower house of the
Victorian Parliament

Study tip

Students often confuse
the names of the lower
house and the upper
house of the Victorian
Parliament. One aid you
can use is to remember
that “C" is above "A”

in the alphabet, so
Legislative Council is
the upper house, and
Legislative Assembly is
the lower house.

Did you know?

Decorating the lower
house, or the house of
government, in green is
a tradition adopted from
the United Kingdom.

Source 2 Left: The Senate, which is the upper house. Right: The House of Representatives, which is the
lower house. Members of government sit on one side of the house and the opposition sits on the other side.

Victorian Parliament

The Victorian Parliament consists of:
» the Queen, represented by the Governor of Victoria
» the Legislative Council (upper house)
» the Legislative Assembly (lower house).
The role of the Victorian Parliament is to pass laws for the good government of Victoria in areas of

its law-making powers.

Queen's Upper house Lower house Victorian
representative (Legislative (Legislative Parliament
(Governor) Council] Assembly)

Source 3 The structure of the Victorian Parliament

Legislative Assembly

The main role of the Legislative Assembly is to introduce and pass bills and to form the Victorian
Government. The government consists of the members of the political party that have the majority of
members in the lower house. The Legislative Assembly can also review bills passed by the Legislative
Council.

Each member of the Legislative Assembly represents one electoral district. There are 88 electoral
districts in Victoria, and therefore 88 members of the Legislative Assembly. Each member of the
Legislative Assembly holds his or her seat in parliament for a fixed term of four years.

Legislative Council

The role of the Legislative Council is to introduce bills and review bills passed by the Legislative Assembly.
Bills passed by the Legislative Assembly can be rejected or amended by the Legislative Council.

For the purposes of appointing members to the Legislative Council, the state of Victoria is divided
into eight large regions, and five representatives are elected from each region. There are therefore 40
members of the Legislative Council. Members of the Legislative Council hold their seats for four years.
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Government and opposition

The political party with the majority of members elected to seats in the lower house of each parliament
will form government. Sometimes, a political party will join forces with another political party to form
government. This is known as a coalition. Historically at a federal level, political parties which have
included the Liberal Party and the National Party have joined together to form government. The Prime
Minister is the leader of the Federal Government (also known as the Commonwealth Government), and
the Premier of Victoria is the leader of the Victorian Government.

The Premier of Victoria and the Prime Minister will choose senior members of his or her party
who have been elected to parliament (referred to as ministers) to be responsible for different areas of
government, such as education and health. The Cabinet is made up of the Prime Minister and senior
ministers (at federal level) and the Premier of Victoria and senior ministers (at state level), and decides the
government’s policy program and what proposed laws should be put to the parliament.

The next largest political party will form the opposition, whose role it is to challenge and question the
government on policy matters. The opposition will also appoint some of its parliamentarians as ‘shadow
ministers’ in various areas such as health and defence. These shadow ministers will hold the government
ministers accountable for decisions they make in their relevant portfolios.

; \‘/. 3
Source 4 Left: The Legislative Council, which is the upper house. Right: The Legislative Assembly, which

is the lower house. Members of government sit on one side of the house and the opposition sits on the
other side.

Parliament and government are not the same thing. The government is the political party (or coalition
of parties) that has the majority of seats in the lower house, whereas the parliament consists of all elected
members of both the upper house and lower house of parliament and the Queen’s representative. The
main role of the parliament is to make the law, whereas the main role of the government is to administer
or implement the laws made by the parliament.

The courts

The main role of the courts is to resolve the disputes
and cases brought before them. There are many
different courts in Australia, some of which are
federal courts and some of which are state courts. | |
Federal courts generally deal with issues that arise ;'} - g .t»--,l{
under federal law, and state courts generally deal ' ;ml‘:mi.'.m\; ‘
with issues that arise under state law. |

The four federal courts are the High Court, the

Federal Court, the Family Court and the Federal

Source 5 The High Court of Australia in Canberra
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coalition

an alliance of two or
more political parties
that join to form
government

minister

a member of
parliament who is a
member of the party in
government and is in
charge of a government
department

Cabinet

the policy-making
body made up of the
Prime Minister (or
premier at a state
level) and a range of
senior government
ministers in charge of
a range of government
departments. Cabinet
decides which laws
should be introduced
into parliamentbe
introduced into
parliament



Australian
Constitution, the

a set of rules and
principles that guide
the way Australia

is governed. The
Australian Constitution
was passed by the
British Parliament
and its formal title is
the Commonwealth of
Australia Constitution
Act 1900 (UK)

court hierarchy

the ranking of courts
from lowest to
highest according

to the seriousness
and complexity of the
matters they deal with

Circuit Court. The High Court was established by the Australian Constitution and is the highest court
in Australia.

The three main Victorian courts are the Supreme Court, the County Court and the Magistrates’ Court.
There are also two specialist courts: the Children’s Court and the Coroners Court.

The courts in Australia and in Victoria are arranged in a court hierarchy. The highest court in
Victoria is the Supreme Court, and the lowest court is the Magistrates’ Court. You will learn more about
the Victorian court hierarchy, including the reasons why a hierarchy exists, later in this chapter.

The courts are independent of the parliament. That means judges and magistrates are free to interpret
and apply the law, and resolve cases, independently and without interference or influence from parliament
or government.

Keeping judges and magistrates independent of parliament and government upholds the rule of law,
and also ensures fairness in deciding cases (the people who make the law aren't deciding whether the law
has been broken).

CHECK YOUR LEARNING

Define and explain

5 Access the Victorian Parliament website. A link is
provided on your obook assess.

1 Explain what is meant by a bicameral system of

parliament.

What is the difference between parliament and
government?

Create a visual diagram or table which shows the
members in each of the houses of the Commonwealth
Parliament and the Victorian Parliament, the names
of each house, and the name of the Queen’s
representative for each of the parliaments.

Synthesise and apply

4 Access the Commonwealth Parliament website. A link

is provided on your obook assess.

a Which political party is currently in government
at a federal level, and which political party is in
opposition?

b Who is Australia’s current Prime Minister?

Who is Australia’s current Governor-General?

a o

Identity four political parties who currently have
senators in the Senate.

e When will the next federal election be?

a Which political party is currently in government,
and which political party is in opposition?

b Who is Victoria’s current Premier?

Who is Victoria’s current Governor?

(g}

d Identify four political parties who currently have
members in the Legislative Council.

e When will the next state election be?

Create a quiz or crossword for another person in your

class about the courts, the Commonwealth Parliament

and the Victorian Parliament.

Analyse and evaluate

7 ‘Parliament should be able to interfere with the way

that courts resolve disputes. This is particularly

so because courts these days are giving lenient
sentences.” Do you agree with this statement? Share
your thoughts with the rest of your class members.

Check your obook assess for these additional resources and more:

» Student book » Weblink
questions Commonwealth
3.4 Check your learning Parliament
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statute law

law made by
parliament; also known
as legislation or Acts of
Parliament (as opposed
to common law)

common law

law made by judges
through decisions made
in cases; also known as
case law or judge-made
law (as opposed to
statute law])

Act of Parliament

a law made by
parliament; a bill which
has passed through
parliament and has
received royal assent
(also known as a
statute)

supremacy of
parliament

the concept that the
final law-making power
rests with parliament,
which can repeal and
amend its own statutes
and pass legislation

to override common
law. Also referred

to as sovereignty of
parliament

royal assent

the formal signing and
approval of a bill by the
Governor-General (at
the Commonwealth
level) or the governor
(at the state level] after
which the bill becomes
an Act of Parliament
(i.e. a law)

private member’s bill
a bill introduced

into parliament

by a member of
parliament who is not a
government minister

SOURCES OF LAW

There are many laws in Australia. They can be classified or grouped in different ways, including:

+ the source of law — (i.e. who made the law). In this topic you will consider two main sources of

law: statute law (i.e. laws made by the parliament) and common law (i.e. laws made by the courts).

» the type of law — (i.e. what area the law covers). In particular, this means the behaviour the law is

trying to regulate and the possible consequences if the law is broken. In topic 3.7 you will consider two

types of law: criminal law and civil law.

Introduction and first reading - the bill is
introduced to the house

!

Second reading - when the purpose of the bill is
explained and it is debated and voted on. In Victoria the
bill is considered with respect to its compatibility with
the Victorian Charter of Human Rights and Responsibilities

'

Committee stage/consideration in detail - the bill is
considered in detail, clause by clause. Amendments
are most likely to occur at this stage - adoption of the
committee report

f

Third reading - the bill is voted on in its final form

:

The bill passes the first house

!

Same procedure in the second house

:

The bill passes the second house

!

Royal assent - the Governor-General (federal) or the
governor (state) approves the bill before it becomes law

!

Proclamation - the act comes into operation

!

The act becomes law

Source 1 Stages of the legislative (law-making)
process

Statute law

The main role of parliament is to make laws. Laws
made by parliaments are referred to as statutes.
Statutes are also called Acts of Parliament or
legislation. Our parliamentary system is based on
the concept of supremacy of parliament — this
means that parliaments are able to override laws
made by other bodies, including the courts, and the
final law-making power rests with the parliament.

The government generally decides what laws
should be made, but the whole of the parliament is
responsible for passing the law. If the government
decides a law is needed, a bill is drawn up and
presented to parliament.

Before a bill can become law it must pass
through both houses of parliament. It will go
through a number of stages through each of the
houses, and must receive a majority vote from the
members of each house.

Most bills are introduced into the lower house
first. Bills (other than bills raising taxes or allocating
funds) can also be introduced into the upper house
and then proceed to the lower house.

Once a bill has been passed by both houses, it
must be presented to the Queen’s representative to
receive royal assent. Following a certain period of
time after royal assent, the bill will become law.

Individual members of parliament, who are
not a member of the political party which forms
government, may also introduce proposed laws
(or bills) in the hope that they will be passed by
the parliament and become law, although it is
unlikely that non-government proposals (or bills

that do not have the support of the government) will pass both houses because the government has the

majority of votes in the lower house. A bill introduced by a member of parliament who is not a party

of the government is referred to as a private member’s bill.
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Study tzpm

One of the key skills
you are expected to
demonstrate in this
Area of Study is your
ability to classify a law
according to its source
and type. This topic and
topic 3.7 will help you to
develop this skill.

statutory
interpretation

the process undertaken
by judges when they
are required to give
meaning to words or
phrases in an Act of
Parliament so it can

be applied to resolve a
case before the court

Source 2 In Deing v Tarola the Supreme Court
was required to decide on appeal whether
wearing a studded belt could be interpreted

I ;.

Common law

A court’s primary responsibility is to apply existing laws to the facts in cases that are brought before them
and make a determination (decision) on the case based on those laws. In this way, it is often said that the
main role of courts is to apply the law to resolve the dispute at hand.
As a secondary role, and as part of their determination of cases, courts also occasionally make laws.
Court-made law is known as common law, case law or judge-made law.
Courts can make law in two situations or circumstances:
* by interpreting the meaning of the words in a statute (or legislation) when applying them to a case the
court is hearing (this is known as statutory interpretation)
* Dby deciding on a new issue that is brought before them in a case where there is no legislation in this
area, or when a previous principle of law requires expansion to apply to a new situation.
In each type of situation, because the court must still resolve the dispute, the judge will make a
decision and provide reasons for the decision. Common law is created through the reasons for decisions
of courts, which are then followed by courts in future cases where the facts are similar.

An Act of Parliament is often written in general terms to apply to all types of situations. Sometimes an
unusual situation arises and the courts have to interpret words within the act. This process, where a judge
clarifies or interprets the laws written by parliament, is known as statutory interpretation.

Sometimes the interpretation supports the prosecutor’s case. At other times, the interpretation helps
the defendant, as in Deing v Tarola [1993] 2 VR 163.

Deing v Tarola [1993] 2 VR 163

In this well-known case of statutory interpretation, a man aged 20 pleaded not guilty to
possessing a regulated weapon under the Control of Weapons Act 1990 (Vic). The weapon in this
case was alleged to be a black leather belt with raised silver studs, which he used to hold up
his trousers. The magistrate found him guilty of the charge. The accused appealed against the
finding of guilt and the confiscation of his belt.

The Supreme Court, hearing the appeal, had to decide what a requlated weapon was, in the
context of the Act and the regulations made under the Act, to determine whether a studded belt
used to hold up trousers was in fact a regulated weapon.

The regulations contained a list of regulated weapons which included “any article fitted with

raised pointed studs which is designed to be worn as an article of clothing’. Justice

Beach, however, decided that the studded belt was not a requlated weapon,

as a regulated weapon should be defined as ‘anything that is not in

common use for any other purpose but that of a weapon'.

=t , The decision of the Magistrates’ Court was quashed and the

R confiscated belt was returned, because the accused could not be

found guilty of carrying ‘a regulated weapon’ when the article he was
carrying was not a weapon.

The definition of a regulated weapon has now been removed from
the Act.

as carrying a weapon.

UNIT 1

GUILT AND LIABILITY



Precedent

When a court makes a decision in a case that is the first of its kind, and in doing so establishes or
creates a legal principle, the court is said to be setting a precedent. A precedent may be followed in
similar cases that come before the courts in the future. These precedents then form part of the law.

For example, imagine you were leaning back on your chair and your class teacher decided to
punish you because your deliberate behaviour was unsafe and unacceptable. The teacher should, in
an effort to remain consistent, also punish other students who do the same thing in the future.

However, if in a future case, another student accidentally trips another student in class, rather
than deliberately, the teacher may decide the two cases are different, and may choose not to punish
the student in the second scenario in the same way as the others. In such a case, the teacher is
distinguishing between the facts of the case at hand and the facts of the earlier case, in which the
behaviour was deliberately unsafe. The most important aspect of the teacher’s decision is the reason
given for the decision — that deliberate unsafe behaviour is unacceptable. The precedent created in
the past should be a guide to teachers in similar situations.

Similarly, legal precedents are established through court decisions. The most important part of the
judgment is the reason for the decision. This is known as the ratio decidendi.

The operation of precedent means that lower courts in the same court hierarchy will follow the
ratio decidendi in similar or like cases. This is known as stare decisis, meaning to stand by what has
been decided. This ensures that there is consistency with the way that like cases are decided.

Donoghue v Stevenson [1932] All ER Rep 1
One of the most famous precedents set in common law is the British case of Donoghue
v Stevenson. It is commonly known as the snail in the bottle case.

May Donoghue, the plaintiff, went to a café where she was given a ginger beer. It
was bought by a friend and poured into a glass for her. After Donoghue had drunk half
the contents of the bottle, a decomposed snail was poured out into her glass. The snail
could not be seen before the ginger beer had been consumed. Donoghue becameillas a
result and later suffered from severe gastroenteritis.

Donoghue did not have a contract with the café or
the manufacturerbecause she did not buy the bottle
of ginger beer herself. This meant she could not
sue for breach of contract. Instead, Donoghue
claimed the manufacturer of the ginger beer,
David Stevenson, had been negligent in the
washing of the bottles before filling them with
ginger beer. She sued Stevenson, alleging he
had failed in two ways:

e [t was the duty of the manufacturer to provide

a system which would stop snails from getting into

his ginger beer bottles.

e |t was the duty of the manufacturer to inspect the bottles
before filling them with ginger beer and selling them to
customers.
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precedent

principle established

in a legal case that

is followed by courts

in cases where the
material facts are
similar. Precedents can
either be binding or
persuasive

ratio decidendi

a Latin term meaning
‘the reason’; the legal
reasoning behind

a judge’s decision.
Ratio decidendi forms
the binding part of a
precedent

stare decisis

a Latin term meaning
‘let the decision stand’;
the basic principle
underlying the doctrine
of precedent

Source 3 A decomposed snail was found
in the bottom of a ginger beer bottle
manufactured by Stevenson.



neighbour

principle

in relation to
negligence, the
common law rule
that a person must
take reasonable
care to avoid acts
and omissions that
can reasonably be
foreseen as likely

to injure their
‘neighbours’ [i.e.
people who would be
closely and directly
affected by their acts
or omissions)

binding precedent

the legal reasoning for a
decision of a higher court
that must be followed by
a lower court in the same
jurisdiction (i.e. court
hierarchy) in cases where

the material facts are similar

persuasive precedent

the legal reasoning behind
a decision of a lower

(or equal] court within

the same jurisdiction,

or a court in a different
jurisdiction, that may be
considered relevant (and
therefore used as a source
of influence] even though it
is not binding (see binding
precedent]

obiter dictum

a Latin term meaning
‘by the way’; comments
made by the judge in a
particular case that may
be persuasive in future
cases [even though they
do not form a part of the
reason for the decision
and are not binding)
distinguishing a
previous precedent

the process by which

a lower court decides
that the material facts

of a case are sufficiently
different to that of a case
in which a precedent was
established by a superior
court so that they are not
bound to follow it

Donoghue’s initial case failed, however she was granted leave to appeal to the House
of Lords, where it was found that the manufacturer had been negligent. Because the
bottle was opaque, Donoghue did not have any opportunity to check the bottle’'s contents
before drinking it.

The Court ruled that Stevenson failed to take reasonable care in supplying a product
which he knew would be consumed with no reasonable opportunity for the distributor,
retailer or consumer to inspect the goods before consumption.

In this case, the Court established the neighbour principle as a way of explaining a
person’s duty of care. In the eyes of the law, a neighbour is someone you ought to have
had in contemplation when carrying out an action. In his judgment, Lord Atkin said:

You must take reasonable care to avoid acts or omissions which you can reasonably
foresee would be likely to injure your neighbour. Who, then, in law, is my neighbour?
The answer seems to be persons who are so closely and directly affected by my act
that | ought reasonably to have them in contemplation as being affected when | am
directing my mind to the acts or omissions which are called in question.

Precedent doesnot apply to a sanction (the sentence in a criminal case) or a remedy (compensation
in a civil dispute) handed down by the court; it is the reason given for the decision that is the
precedent. Using the example above, a teacher may set a precedent by deciding that deliberate
unsafe behaviour is unacceptable when a student is leaning back on the chair, but students may be
given different sentences or penalties depending on the circumstances of the case (e.g. one student
may lean back in a much more deliberate and dangerous way than another, and therefore may get a
harsher penalty than another).

Binding precedent

A binding precedent is one that must be followed by courts lower in the same court hierarchy.
A precedent is considered to be binding on a new case when:

» the material facts of the precedent are similar to the material facts of the new case

» the precedent was set in a higher court in the same hierarchy as the new case.

Persuasive precedent

A precedent can be persuasive (that is, the court is not bound by it, but can choose to follow it or
can be persuaded by it) on a Victorian court in the following circumstances:
* where a court in another state or country established the precedent (as they are not in

the same hierarchy)

* where a lower court set the precedent. Therefore, the High Court, which is the highest court in

Australia, does not have to follow a precedent set in any of the other courts in Australia.

* where the same court set the precedent. Therefore, the Supreme Court is persuaded by previous
decisions made by that court.

Sometimes a judge will make a statement that is not part of the reason for the decision, but is
an important statement relating to the main issue of the case. This statement, known as an obiter
dictum — a statement made by the way’, in passing — can influence decisions in the future. An obiter
dictum is only ever persuasive on all the courts, regardless of which court made the statement, as it
does not form part of the reason for the decision.

UNIT1 GUILT AND LIABILITY



The case below is an example of an Australian court following a British precedent.

Grant v Australian Knitting Mills Ltd
[1936] AC 85

A man (Dr Grant] purchased a pair of long
underpants. When he wore them, he got a rash. He
had the underwear tested and discovered that the
chemical residue from the manufacturing process
was still in the finished garment.

At this time, the ‘buyer beware’ principle applied
to the purchase of all goods. It was the purchaser’s
responsibility to look for defects in goods before
buying them. However, in this case the purchaser
could not have detected the fault even if he inspected
the goods. The Court followed the precedent set in
Donoghue v Stevenson and ruled that the actions
or omissions of the manufacturer directly caused
Grant an injury and that the ‘manufacturer owed a

duty of care to the ultimate consumer".
Source 4 Grant was affected by dermatitis
from wearing a pair of long woollen
underpants.

Developing or avoiding earlier precedents

There are four main ways courts can develop or avoid earlier precedents:

If the material facts of a case are sufficiently different from the material facts in a binding precedent, a
lower court may not have to follow the precedent. Instead they may distinguish the material facts in
the present case from those in the previous case and make a different decision. For example, a person
found in the front seat of a car, over the legal alcohol limit, with his keys in his hands was found guilty
of being in control of a car while over the legal alcohol limit. The accused appeared to be about to
drive the car. This case was distinguished from a previous case, where the accused was found asleep in
the car with the engine running, trying to keep warm. He did not appear to be about to drive the car.
A precedent can be overruled by a higher court in a different case. For example, the High Court
may overrule a decision of an earlier case decided in the Court of Appeal (which is lower than the
High Court). When a precedent is overruled, it no longer applies.

A precedent can be reversed when the same case is taken to a higher court on appeal. For example,
a case may have been decided in the Supreme Court (Trial Division) and then appealed to the Court
of Appeal (which is higher than the Trial Division), where the decision is changed. When a precedent
is reversed, it no longer applies.

In some instances a court is bound by a precedent but expresses its disapproval of or disagreement
with the precedent. This is known as disapproving. This does not change a precedent, but a higher
court, when deciding a later case, may choose to agree with the court that disapproved of the precedent
and decide to overrule it.

CHAPTER 3 LEGAL FOUNDATIONS

overruling a previous
precedent

when a superior court
changes a previous
precedent, established
by a lower court, in

a different and later
case thereby creating
a new precedent which
overrules the earlier
precedent

reversing a previous
precedent

when a superior court
changes a previous
precedent set by a
lower court in the
same case on appeal,
thereby creating a
new precedent which
overrides the earlier
precedent

disapproving a
previous precedent
when a court expresses
dissatisfaction of an
existing precedent but
is still bound to follow it



CHECK YOUR LEARNING

Define and explain

1 Define the term ‘common law’ and give two other
names for common law.

2 Explain what is meant by the term ‘statute law’ and give
two other names for a statute.

3 Explain what is meant by the term ‘statutory
interpretation’
What is a precedent?

5 What is meant by the term Toyal assent’ and at what
stage of the legislative process does this occur?

Synthesise and apply
6 Read the legal case Donoghue v Stevenson.

a What incident occurred in this case and where did
it occur?

b Why could Donoghue not sue the café or the
manufacturer at that time?

¢ What was the ratio decidendi in this case and why is
it still important today?

d Devise a modern-day scenario where something
like this might happen, and which might give rise to
you being able to sue a manufacturer.

7 Read the legal case Grant v Australian Knitting Mills Ltd.

a What facts are similar in this case to that of
Donoghue v Stevenson?

b Do you think this case is still considered
important today? Why?

¢ Do the precedents in this case and in Donoghue v
Stevenson apply in the following situations? Justify
your answer.

i Emma bit into a hazelnut cream chocolate
that contained a piece of metal which was not
visible. She broke her tooth and suffered severe
pain as a result.

ii A hospital gave Taylor the wrong drug. As a
direct result, he suffered a stroke which left him
paralysed on one side.

iii Jarrod bought some fried chicken from a local
takeaway shop. He noticed a mouse tail that was
hanging out of part of his chicken. He thought it
would be pretty cool to try a fried mouse tail, so
he ate it anyway. He felt sick later that night.

Read the legal case Deing v Tarola.

a Outline the key facts of the case.

b What was the issue that needed to be decided in
this case?

c Identify the statute that needed to be interpreted,
and the word or phrase in that statute that needed
to be interpreted.

d What was the decision of the Magistrates” Court?

e Why was the case heard again in the Supreme
Court and who heard the case?

f What was the Supreme Court’s ruling on the issue,
and what reasons did it give for the decision?

Classify each of the laws below based on their source.

For the laws that you have classified as statute law,

identify the parliament that passed them.

a The Migration Legislation Amendment (Cessation of
Visa Labels) Act 2016 (Cth).

b The maximum term of imprisonment for
committing the common law offence of kidnapping
is 25 years.

¢ The Family Violence Reform Implementation
Monitor Bill 2016 (Vic) has just become law.

d The Public Health Act 2016 (WA) aims to promote
and improve public health and wellbeing,

Analyse and evaluate

10

Identify and examine two strengths and two
weaknesses of statutory interpretation (i.e. the process
undertaken by judges when they are required to
interpret the meaning of statutes in cases). If required,
conduct some internet research to help you.

g Check your obook assess for these additional resources and more:

» Student book »
questions

3.5 Check your learning

Going further
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Withholding royal assent

»

Worksheet
How a law is made



secondary legislation
rules and regulations
made by secondary
authorities (such

as local councils,
government
departments and
secondary authorities)
which are given the
power to do so by

the parliament. Also
referred to as delegated
legislation

THE RELATIONSHIP BETWEEN
PARLIAMENT AND THE COURTS

The parliament and the courts have a complementary relationship. While the main role of parliament
is to make laws, and the main role of courts is to resolve disputes, parliament and the courts need to work
together to ensure laws are workable and enforceable.
There are four main features of the relationship between parliament and courts:
+ the interpretation of statutes by courts
 the codification of common law
» the abrogation of common law
* the ability of courts to influence parliament.
Each of these is explored below.

Statutory interpretation

One of the main features of the relationship between parliament and courts is that parliament creates
statutes, and courts interpret them.

For legislation to be effective, courts must apply the statutes to the cases before them. To do this,
it is sometimes necessary for a court to interpret the meaning of the words in a statute or secondary
legislation (which is made by bodies that have been given their law-making power by parliament through
an Act of Parliament. These bodies include local councils).

Decisions by courts about the meaning of the words in statutes form precedents that become part of
the law to be followed in the future, as illustrated in the legal case below.

R v Bucic [2016] NSWCCA 297 (14 December 2016)

In R v Bucic, Bucic was charged with knowingly taking part in manufacturing cocaine,
which is an offence under the Drug Misuse and Trafficking Act 1985 (NSW). The case against
Bucic was that he and a co-accused were in possession of a number of sheets of A4 paper
impregnated with cocaine, and that he and his co-accused took a number of steps to
separate the cocaine from the paper. One of the issues that the Court had to decide was
what was meant by the term ‘'manufacture’, to determine whether Bucic was involved in
manufacturing cocaine.

Manufacture was defined in the Act as including ‘the process of extracting or refining
the prohibited drug’. A further section in the Act states that a person takes part in the
manufacture of a prohibited drug if the person takes part in any step, or causes any step
to be taken, in the process of that manufacture.

The New South Wales Court of Appeal was required to determine what was meant by
the word ‘manufacture’, and found that the process of separating the cocaine from the
paperwas a process of extraction, and therefore the accused took partin the manufacture
of the drug. Justice Campbell said, as part of his interpretation of the word:

It Is interesting to note that none of the range of meanings attributed to the word
‘manufacture’ in either the Macquarie Dictionary or the Oxford Dictionary online editions
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codify (codification)

to collect all law on one
topic together into a
single statute

STUDY

STUDY

abrogate

to cancel or abolish
a court-made law
by passing an Act of
Parliament

includes 'to make something from something different’. The Oxford Dictionary in one sense
speaks of making something from raw materials, and in another of ‘converting” something,
which are, | suppose, broadly similar to the meaning ascribed to ‘manufacture’” by the
learned judge. But reference to the dictionaries demonstrates a wide range of possible
meanings including, in the Macquarie Dictionary, to work up (material] into a form for use.
This would, in my view, include the type of activity the Crown say the respondent engaged
in here.

Codification of common law

Because parliament is the supreme law-making body, it can make law that confirms a precedent set in a
court by passing an Act of Parliament that reinforces the principles established by the court. This is known
as codification of common law, because the common law is now ‘codified’ or put together in one or more
statutes.

The case study below further explains the codification of common law in relation to complicity.

Codification of common law principles of complicity

‘Complicity’ is being involved in a crime that was committed by another person, knowing it
Is wrong. For example, where a person assists or encourages another person to commit an
offence, they can be charged as well. Previously, common law set down the principles as to
when someone might be complicit in a crime.

In 2014 the Victorian Parliament passed laws that amended the Crimes Act 1958 (Vic).
The amendments codified most of the common law principles in relation to complicity.

Abrogation of common law

Parliament, as the supreme law-making body, is able to
change or override (abrogate) common law. It does this
by passing a law which specifically abrogates or abolishes
the common law principle.

Parliament may decide to do this for a number of
reasons. On occasion, the courts may interpret the
meaning of the words in a statute in a way that was
not the intention of parliament, or in a way that does
not reflect the current meaning of the act. Courts may
also develop precedent in a way that the parliament
does not agree with. If this occurs, parliament can pass
a statute which overrides the common law principles.
The following case study further explains the abrogation

of common law in relation to wilful exposure.

Source 1 An individual who is complicit
is said to be a partner in crime - an
accomplice.
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Abrogation of common law wilful exposure

Wilful exposure was an offence created over the years through the courts. Wilful exposure
makes it an offence for a person to unlawfully, wilfully and publicly expose his naked person. It

was a limited offence, in that it was limited to exposure by a man of his penis, and did not make
any sexually suggestive acts beyond exposure a crime.

A review by the Department of Justice in 2013 of sexual offences recommended that the
offence be abrogated, as the offence would no longer be necessary if a proposed new sexual
offence law was created.

In 2016 the Victorian Parliament passed a law which amended the Crimes Act. A new Section
54C was inserted into the Crimes Act, which states that ‘the offence of wilful exposure at common
law is abolished’. In addition, new sexual offences were created as part of the amendments,
including a new offence prohibiting sexual exposure.

Ability of courts to influence parliament

Courts can also influence changes in the law by parliament through their comments made during
court cases. That is, they can make the need for a change in the law known to parliament through
their decisions.

Courts might want to do this for a number of reasons. For example, they may indicate in a
judgment that they think the law should be changed by parliament. Courts may be reluctant to
change the law themselves. This could be because the judge thinks parliament is in a better position
to look at a wider area of law. Parliament can carry out investigations that courts cannot. Even so,
statements made by a judge within a court decision may influence parliament to change the law.

This occurred in the case of State Government Insurance Commission v Trigwell (1979) 142 CLR 617.

State Government Insurance Commission v Trigwell (1979) 142 CLR 617
Mr and Mrs Trigwell were injured when a vehicle collided with their car after hitting two sheep.
They sued the driver of the other car and the owner of the sheep for damages.

The High Court decided to follow the old common law that a landowner did not owe a duty of
care for their stock straying from their land onto the highway. This followed an old common law
principle inherited from Britain that allowed animals to roam free.

Justice Mason said:

Even though there have been changes in conditions and circumstances, there are powerful
reasons for the court to be reluctant to engage in changing the rule; such law-making
should be left to parliament.

The Victorian Parliament subsequently passed the Wrongs (Animals Straying on Highways)
Act 1984 (Vic), which abolished the common law immunity and made owners of land liable for
damage negligently caused by their animals straying on highways.
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CHECK YOUR LEARNING

Define and explain

1 Describe two ways that courts and parliament work together in law-making.
2 How might courts fill in the gaps left by parliament?

3 Copy the following table in your notes and fill in the blanks.

RELATIONSHIP BETWEEN PARLIAMENT AND COURTS

Statutory

interpretation
If parliament agrees with
the common law.

The common law offence of wilful
exposure was abolished in 2016.
Courts can highlight the

need for parliament to
change the law.

Synthesise and apply 7 Read the legal case State Government Insurance
4 ‘The main role of the courts is to make laws. Is this Commission v Trigwell.
statement correct? Justify your answer. a What was the common law before the parliament
5 Create a mind map starting with the word ‘courts’ as changed the law?
the central word. In your mind map, cover each of the b Do you think this is an appropriate law for 100 years
four features of the relationship between courts and ago? What about now?
parliament in law-making. ¢ What was the outcome of the case, and why do you
6 Read the legal case R v Bucic. think it might be seen to be unfair?
a What was the charge in this case? d What is the law now that parliament has passed a
b What was the relevant statute that was in question? statute?
¢ What was the critical issue that needed to be
determined by the Court? Analyse and evaluate
d How does this case show the relationship between 8 Conduct some research on the common law offence of
parliament and the courts? embracery.
e Is parliament restricted from changing the relevant a What is the nature of this offence?
statute so that the word ‘manufacture’ is defined in a b Do you think that this offence should be codified or
different way? Justify your answer. abrogated? Justify your answer.

Check your obook assess for these additional resources and more:

» Student book » Video tutorial » Going further
questions How to respond to a The baseline sentencing
3.6 Check your learning ‘justify” question regime
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criminal law

an area of law that
defines a range of
behaviours and conduct
that are prohibited [i.e.
crimes) and outlines
sanctions (i.e. penalties)
for people who commit
them (as opposed to
civil law)

crime

an act or omission that
is (1) against an existing
law, (2) harmful to an
individual or society

as a whole, and (3)
punishable by law

sanction

a penalty (e.g. a fine
or prison sentence)
imposed by a court on
a person guilty of a
criminal offence

TYPES OF LAW

Other than classifying laws by their source, laws can also be classified based on the behaviour they are
trying to regulate and the possible consequences involved if the law is broken.

There are two main types of laws in Australia that regulate behaviour: criminal law and civil law.

Criminal law

Criminal law is a body of law which protects the community by establishing crimes and setting down
sanctions for people who commit crimes. A crime is an act or omission that breaks an existing law,
harmful to an individual or society as a whole and punishable by law. Examples of crimes include murder,
theft and assault.

One of the distinct features of criminal law is the consequence that can flow if a crime is committed.
If a crime is committed, and a person is guilty of that offence, a sanction may be imposed on that person.
The sanction could be minor, such as paying a small fine, or could be more serious, such as imprisonment.

In a case involving criminal law, there are two parties: the state, which brings the action against the
person alleged to have committed the crime (represented by the prosecution), and the accused.

An example of a criminal case is DPP v Hughes [2016] VCC 1762 (8 November 2016), in which the
County Court of Victoria handed down a sentence for a crime involving a mother and a daughter.

DPP v Hughes [2016] VCC 1762 (8 November 2016)

On 28 November 2015, ina drug-induced psychosis, Michelle Hughes for over an hour subjected
her 79-year-old mother to a terrifying and violent attack in their home.

Hughes followed her mother into her bedroom and held her down to prevent escape. Hughes
brandished a knife at her mother, repeatedly trying to stab her in the chest and neck. Hughes
told her mother that she didn't want to kill her, but the voices were telling her that she had to
do it, and that if she didn't, they” would burn the house down.

After about an hour, Hughes" mother managed to escape. Hughes followed her and again
attacked her as she ran into the driveway. A neighbour managed to disarm Hughes.

Hughes pleaded guilty to four charges: false imprisonment, intentionally causing injury,
making threats to kill, and reckless conduct endangering life.

Hughes was sentenced in the County Court of Victoria on 8 November 2016, at which time
Her Honour Judge Hampel stated that this was ‘one of the saddest cases of violence within a
family that | have had to deal with". Hughes was sentenced to a term of 18 months in prison.
Hughes had already been in custody for 346 days, which Judge Hampel reckoned to be a period
of imprisonment already served and which was to be deducted from the sentence. In addition,
Hughes was required to serve a community corrections order (a type of sanction served in
the community) for a period of 30 months. Several conditions were imposed as part of the
community correction order, including a requirement that Hughes undergo assessment and
treatment including testing for drug abuse or dependency as directed, and a requirement that
she must not commit another offence while the order is in force.
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civil law

an area of law that
defines the rights and
responsibilities of
individuals, groups and
organisations in society
and regulates private
disputes (as opposed to
criminal law)

plaintiff

(in civil disputes) the
party who makes a
legal claim against
another person [i.e. the
defendant) in court

defendant

(in a civil case] a party
who is alleged to have
breached a civil law and
who is being sued by a
plaintiff

remedy

a term used to describe
any order made by

a court designed to
address a civil wrong
or breach. A remedy
should provide a legal
solution for the plaintiff
for a breach of the civil
law by the defendant
and (as much as
possible] restore the
plaintiff to their original
position prior to the
breach of their rights

damages

the most common
remedy in a civil claim;
an amount of money
that the court (or
tribunal) orders one
party to pay to another

crimes against person -
assault, rape, manslaughter,
murder

crimes against property -
theft, property damage,
robbery, deception

crimes against morality -
prostitution, illegal use of
drugs

crimes against the legal
system - perjury, contempt
of court

crimes against the state -
treason

prosecution, the Crown, the state - the party bringing
the case on behalf of the state

accused - the person who has been charged with an
offence

suspect - the person who is suspected of having
committed a crime

guilty/not guilty - the person can be found guilty or
not guilty

charge - when the police formally allege that a person
has committed a crime

sanction - the penalty handed down by the court on
the offender

conviction - when an offender has been found guilty,
the court records a conviction (the guilty verdict],

although in some instances a court decides not to
record a conviction so the offender does not have
a criminal record

Source 1 Examples of crimes and words commonly used in criminal cases

Civil law

Civil law is an area of law that regulates disputes between individuals and groups and seeks to
enforce rights where harm has occurred. Examples of areas of civil law include tort law (negligence,
defamation, trespass and nuisance) and contract law. Civil disputes are private disputes, and do not
involve the police or the state (unless the state government is a party to the civil dispute, which can
occur). The two parties to a civil dispute are the plaintiff (being the party who makes a claim), and
the defendant (who the plaintiff alleges has infringed the plaintiff’s rights).

The main aim of civil law is to remedy a civil wrong, by returning the person whose rights have
been infringed to their original position. This is done through civil remedies. The most common
civil remedy is damages, which is a sum of money awarded to the person who has suffered harm.

The legal case below is a famous High Court case where the plaintiff sued for negligence.

Wyong Shire Council v Shirt (1980) 146 CLR 40

In January 1967, Brian Kenneth Shirt was water-skiing at Tuggerah Lakes in New South Wales.
The lake was regularly used by water-skiers.

Shirt fell and struck his head on the bed of the lake. He suffered quadriplegic paralysis as a
result of the fall. It was found that the water where he fell was shallow. Shirt thought it was safe
to ski in that particular spot because there were signs that said ‘deep water’.

He sued Wyong Shire Council and the case went all the way to the High Court.

The Council argued that ‘deep water’ meant before the signs, not around the signs. The High
Court found that the Council breached its duty of care to Shirt, because it should have foreseen
that this sort of harm could occur in the lake, and that the harm was very serious.
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The legal case below provides an example of a Hollywood actor, Rebel Wilson, making a
defamation claim against a publisher of magazines. A defamation claim involves an allegation that
a person’s reputation has been damaged because of statements made about them.

Wilson v Bauer Media Pty Ltd [2017] VSC 521 (13 September 2017)

Rebel Wilson, an Australian actor who has starred in films such as Bridesmaids and Pitch
Perfect, had a legal victory in the Supreme Court of Victoria in June 2017. In 2015, Bauer Media,
which publishes well-known magazines such as Woman's Day, The Australian Women's Weekly
and Harper's Bazaar, published articles about Rebel Wilson, which she claimed contained false
statements about her. In particular, the articles claimed that Rebel Wilson had lied about her
age and many parts of her upbringing.

Rebel Wilson sued the publisher for defamation, a type of civil law which aims to protect
people’s reputation and character from false statements. She claimed that as a result of the
articles she had lost the opportunity to earn income by acting in feature films during a period
after the publication of the articles. Bauer Media denied the claim and the case went to trial
before a jury, which lasted three weeks.

In June 2017 a jury found in favour of Rebel Wilson, deciding that she had been defamed in
the articles. In September 2017, Justice Dixon awarded over $4.5 million in damages to Wilson,
who had earlier suggested she would donate the money to charity or scholarships.

Wilson and many parts of the film industry have considered the claim a victory over
publishers which they believe often publish false stories about celebrities.

Source 2 Rebel Wilson successfully sued Bauer Media after it published articles about her which
ruined her reputation. She was awarded a record payment of over $4.5 million in damages.
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Examples of civil law Words commonly used in civil cases

tort law - negligence, trespass, nuisance, defamation
family law - marriage, divorce, adoption, de facto
relationships

industrial and workplace laws - occupational health
and safety, working conditions, work contracts,
workplace agreements, union disputes

consumer law - tenancy agreements, sale of goods,
advertising laws

property law - wills, planning laws, real estate
purchases

plaintiff - the person bringing the case

defendant - the person defending the case

sue - taking civil action against another

compensation - what the plaintiff seeks

damages - a civil remedy

civil wrong - a tort

defamation - a civil law, under which a person can claim
their reputation has been damaged

negligence - a civil law (also a criminal law) under
which a person can claim that they have been injured as
a result of someone acting negligently towards them

Source 3 Examples of civil law and words commonly used in civil cases

CHECK YOUR LEARNING

Define and explain

1
2

Explain what is meant by criminal law.

Which area of law deals with private disputes between
individuals?

Provide two examples of crimes, and two examples of
civil law.

Synthesise and apply

e Conduct some research to find out why the jury did
not award damages in this case.

f Do you agree with the outcome of the case?
Give reasons.

6 Collect four articles on a criminal case or a civil

dispute. For each article, highlight the key terminology
which identifies whether it is a criminal case or a civil
dispute, and prepare a short summary of the article.

4 Read the legal case DPP v Hughes. Anal d luat
. - . nalyse and evaluate
a Identify all of the key words that indicate that this is Y
[ 7 éccess 3(1: criminfal j}ldgr_rlent 1tf)rlor}rll télis ye;lr iom Ltﬁe
b Describe the key facts of the case, including the oun.ty ogrt O, Vlctqua published on the Aust
. website. A link is provided on your obook assess.
charges that Hughes pleaded guilty to. o o
. . a How do you know this is a criminal case?
¢ Do you agree with the outcome of the case? Give S
b Who are the parties in this case?
reasons for your answer. i
5 Read the legal case Wilson v Bauer Media Pty Ltd. ¢ What were the charges, and did the offender plead

a Who was the plaintiff in this case, and who was the
defendant?

b What was the main issue in dispute in this case?

(o]

How was this dispute resolved?

d What was the outcome in this case, and who
decided the outcome?

guilty?
Describe the facts that gave rise to the charges.
e What factors were taken into account in
sentencing?
What was the sentence that was imposed?
g Do you agree with the sentence? If not, why not,
and what sentence would you have imposed?

Check your obook assess for these additional resources and more:

» Student book »
questions

Weblink

Australasian Legal
Information Institute
(AustLlII)

3.7 Check your learning
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Study tip

‘Distinguishing’
between two things
means you are showing
how they are different.
To do this, you should
use words such as
‘whereas', ‘on the other
hand’, ‘in contrast’ or
‘this is different to’
when pointing out their
differences.

Aim of the law

THE DISTINCTION AND RELATIONSHIP
BETWEEN CRIMINAL LAW AND CIVIL LAW

There are a number of differences between criminal law and civil law.

The main differences are the aim of each area of law, and the consequences if the law is not followed.
The aim of criminal law is to protect society and sanction offenders who have committed a crime, whereas
the main aim of civil law is to regulate conduct between the parties and remedy a wrong that has occurred.

If an accused is found guilty, or pleads guilty, to committing a crime, then the consequence in a
criminal case is a sanction — a penalty imposed by the court on the person, such as a fine or imprisonment.
If a defendant is found liable in a civil case, then the possible consequence is a remedy such as damages.

Source 1 below sets out the other main differences between a criminal case and a civil dispute. You
will learn more about these concepts in Units 1 and 2.

To protect society and sanction To regulate conduct between parties

offenders and to remedy a wrong that has
occurred
Examples of crimes/laws e Crimes against the e Tort law: negligence, defamation,

person: homicide offences, nuisance, trespass
assault, sexual offences e (Contract law

e Crimes against property: theft, e Family law
arson, fraud e Consumer law

e Crimes against the state: treason,
sedition

e Crimes against the legal
system: perjury, contempt

Possible consequences Sanction Remedy
Person bringing an action under the  Prosecution, on behalf of the state Plaintiff
law

Person who has the responsibility Prosecution Plaintiff
(burden) of proving the case

Person defending the action Accused Defendant
Police involvement in an action Yes No

Common words used in cases

Accused, prosecution, crime, victim,
arrest, police, bail, remand, guilty,
innocent, sentence, punishment

Sue, plaintiff, compensation,
damages, dispute, negligence,
remedy, litigation

Source 1 The main differences between criminal law and civil law

The relationship between criminal law and civil law

The same behaviour can give rise to a civil dispute and a criminal case. For example, a person who hits
another person can be charged with assault, and if it goes before a court, that person may be found guilty
and sanctioned. The victim of the assault may also sue the offender for assault (trespass to the person).
If the victim is successful, the offender may have to pay damages to the victim to compensate the victim
for any injury suffered as a result of the assault.
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In other circumstances, a victim may sue someone else who they believe is responsible for a crime.
The article below provides an example where a mother has sued the State of Victoria in relation to a crime
committed against her daughter.

IN Mother sues Victoria after teenage daughter allowed to
THE work as sex predator’s cleaner
Tom Cowie and Nino Bucci, The Age, 15 June 2016

A convicted paedophile was moved from a sex-offender facility into the same crisis housing as
a 15-year-old girl, who the man then preyed on after he hired her as a cleaner.

The girl's mother is suing the State of Victoria after the paedophile had regular access to
her daughter, despite the offender himself believing he did not have ‘the ability to cope’ outside
custody.

The man had been convicted of having sex with two 14-year-old girls.

The legal action forms part of an explosive series of lawsuits launched by the families
of victims of sex offenders, rapists and murderers, including five people killed by offenders
released on parole.

The family of one homicide victim is also taking Telstra to court, alleging that the company’s
triple-0 operators failed to put the desperate calls of a mother through to police on the day she
was murdered.

The state's beleaguered parole system is set to come under increased scrutiny as part of
the proceedings, which could cost taxpayers millions of dollars if the plaintiffs are successful.

The County Court civil action brings together the victims of five parolee killers — Joanne
Wicking, Evan Rudd, Raechel Betts, Sarah Cafferkey and Douglas Phillips — as well as two
victims of sex offenders, including the 15-year-old girl.

The recently released paedophile, who had been angry to leave sex-offender facility Corella
Place because he believed he wasn't ready, was moved to a block of flats in regional Victoria
in 2013.

Soon after, he offered a 15-year-old girl who lived with her mother in the same block of flats
$10 an hour to clean his flat.

The girl was soon attending the flat regularly, once visiting when the man and another
convicted sex offender were present.

Over three months, from February to April 2013, the man gave the girl a key to his flat,
touched her leg, tried to hug her and touch her hair and encouraged her to come over to
play Xbox.

He was jailed for eight months in November 2014 for 13 charges of breaching his
supervision order.

The girl's mother is suing the State of Victoria, claiming that the registered sex offender
had not been properly monitored, despite being on a supervision order.

C°mpdensf‘ti°“d°gde; A court that is hearing a criminal matter is also able to order an offender, on having been found guilty
an oraer issue yt e

court for the offender to or convicted of an offence, to pay compensation to a victim. This is known as a compensation order.

pay money to a person The case of DPP v Hitchiner [2016] VCC 1844 (1 December 2016) provides an example of where a court

who has suffered loss
or damage as a result
of the offence

has made a compensation order.
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Guilty plea for theft
DPP v Hitchiner [2016] VCC 1844 (1 Decemb

er 2016)

Stuart Hitchiner was employed by Red Hill Motors for approximately 31 years until November
2015. Between 2009 and 2015, he processed 1985 false refund transactions, each of which
were paid into his personal bank account. A total of $619 338.40 was taken from the business.
Hitchiner was arrested on 16 November 2015 after his offending was detected by his
employer and reported to police. Hitchiner pleaded guilty to seven charges of theft.
On 1 December 2016, Judge Grant of the County Court of Victoria convicted Hitchiner and

sentenced him to a sentence of imprisonment of three

years and six months. Hitchiner will

need to serve a minimum sentence of 21 months before he is eligible for release on parole.

The County Court also ordered that Hitchiner pay com
of Red Hill Motors.

pensation of $619 338.40 to the owner

CHECK YOUR LEARNING

Define and explain

1 Describe two differences between criminal law and
civil law.

2 Would the police be involved in a civil dispute? Explain
your answer.

3 What is a compensation order and what is its purpose?

Synthesise and apply
4 Read the article ‘Mother sues Victoria after teenage
daughter allowed to work as sex predator’s cleaner’.

a I[s this article describing a criminal case, or a civil
case, or both? Give reasons.

b Who are the parties in this case?

¢ Why is the offender not the defendant?

d What are the allegations against the State of
Victoria?

e The article refers to a series of lawsuits launched
by the families of other victims. Conduct some
research and identify at least one of those other
cases. Describe the facts of the case.

5 Read the legal case DPP v Hitchiner.

» Student book » Going further
questions Other cases in civil and
3.8 Check your learning criminal law

a Is this a criminal case or a civil case? Justify your
answer.

b What are the critical facts of this case, and what
was the sanction that was imposed?

¢ How does this case show the relationship between
criminal law and civil law?

6 Create two other scenarios which might give rise to
both a criminal case and a civil dispute.

Analyse and evaluate
7 Conduct some research on the case of Sarah Cafferkey.

a What are the allegations that Ms Cafferkey’s mother
is making?

b Explain how the tragic circumstances of Ms
Cafferkey’s murder is an example of the relationship
between criminal law and civil law.

¢ What is the current status of Ms Cafferkey’s
mother’s case?

d Do you think that Sarah and her family were let
down by the parole system? Discuss.

Check your obook assess for these additional resources and more:
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jurisdiction

the lawful authority
(i.e. power] of a court,
tribunal or other
dispute resolution body
to decide legal cases

Study tip

A practice assessment
task for Unit 1 - Area of
Study 1 can be found on
the Unit 1 Assessment

tasks topic on page 290.

THE VICTORIAN COURT HIERARCHY

The law provides individuals in society with guidelines for acceptable behaviour. Most people grow up
with an understanding that for people to live in harmony, they must obey the law. In any society, however,
there are people who break the law and infringe other people’s rights.

The court system provides a means of resolving disputes and enforcing the law peacefully and without
resorting to violence. It includes a variety of courts that have different areas of expertise and are suitable
for different types of cases.

As you have learnt, the main Victorian courts are as follows:

» the Magistrates’ Court
* the County Court
* the Supreme Court, which is divided into two divisions: the Trial Division and the Court of Appeal.

There are also two specialist courts: the Coroners Court (which investigates suspicious deaths and
fires) and the Children’s Court (which deals with criminal and family matters involving children).

The Victorian courts are ranked in a court hierarchy with the higher courts hearing the more serious
and complicated cases and the lower courts dealing with the everyday issues. The Victorian court
hierarchy extends from the Magistrates’ Court (the lowest state court) to the Supreme Court (the highest
state court). The High Court is a federal court, but it can hear appeals from the Supreme Court (Court of
Appeal). In fact, the High Court can hear appeals from courts in every Australian state.

Each of the courts has its own jurisdiction, which is the right or power of a court to hear or deal with
particular cases. Most of the courts in Victoria have the jurisdiction to hear both civil and criminal cases,
and some courts have the power to hear appeals. For example, the Magistrates’ Court can hear minor
criminal offences, and the Supreme Court can hear serious offences such as murder. You will learn more
about the jurisdiction of courts in Unit 2.

High Court of Australia
(Federal Court)

Court of Appeal

Supreme Court of Victoria

Trial Division

County Court of Victoria

Coroners Court Magistrates’ Court of Victoria Children’s Court

Source 1 The Victorian court hierarchy, which includes the High Court (a federal court)

Reasons for a court hierarchy

There are four main reasons for a court hierarchy:

* The court hierarchy allows for specialisation or expertise, with the courts developing expertise in
dealing with the types of cases that come before them. For example, the Magistrates’ Court hears minor
offences, and so will be specialised in offences such as drink driving. The Supreme Court hears serious
offences such as murder, and so will have developed expertise around the principles relating to murder.
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» The court hierarchy enables the parties

appeal

an application to have
a higher court review

a ruling [i.e. decision)

made by a lower court

to a court case to appeal to a higher
court if they are not satisfied with the
decision in a lower court. This means

that a person who believes that an error
doctrine of precendent
the common law
principle by which

the reasons for the
decisions of higher
courts are binding on
courts ranked lower

in the same hierarchy
in cases where the
material facts are
similar

has been made in the lower court can
appeal the case to a higher court for the
higher court to review that decision.

* The court hierarchy is a necessary part
of the doctrine of precedent (law-
making through courts) because the

process of law-making through courts Source 2 The Melbourne Magistrates’ Court in William
depends on a decision being made in a  Street, Melbourne

higher court which is binding on lower
courts. This enables individuals and lawyers to predict the likely outcome of a case. Judges and
magistrates can be guided by the wisdom of the more experienced judges in the higher courts.

* Finally, a court hierarchy allows for administrative convenience. Because the courts have different
jurisdictions to hear different matters, it allows smaller and minor cases (of which there are more) to
be heard in the Magistrates’ Court (of which there are a number in the state), and more complex and
larger cases to be heard in the County Court and the Supreme Court. This allows for some efficiency
or convenience with the way that cases are heard.

CHECK YOUR LEARNING

Define and explain ¢ Anil is suing Jessica for $20 000. He knows it's a

1 Explain what is meant by a court hierarchy. small claim and doesn’t want to wait for years to

2 Identify and explain two reasons for a court hierarchy. have his case heard.

3 What is the highest court in Victoria? What is the d Harriet is suing her employer. She has been told by
lowest court? her lawyers that her case is strong because of past

decisions that are similar to her case.
Synthesise and apply 5 Conduct some research on the Magistrates’ Court
of Victoria. Identify the closest Magistrates’ Court to

4 For each of the scenarios below, write down why you i ) )
where you live. Explain the benefits of this.

think the court hierarchy is important.

a Samantha’s civil dispute was heard in the
Magistrates’ Court, and she was found liable for
$60 000. She does not agree with the magistrate’s
decision.

Analyse and evaluate

6 ‘The court hierarchy system is just way too confusing.
There are courts everywhere, and nobody knows where
their case should be heard. They should just create one
court for all cases.” Discuss the extent to which you
agree with this statement.

b Hanna has been charged with murder. She is
concerned about getting a judge that knows what
she or he is doing.

Check your obook assess for these additional resources and more:

» Student book » Weblink » Weblink

questions Court Services Victoria High Court of Australia
3.9 Check your learning
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CHAPTER SUMMARY

Social cohesion and the rights of individuals  Sources of law

CHAPTER 3

> Social cohesion is the willingness of > Statute law - made by parliament
members of society to cooperate with > Common law - made by courts
each other in order to survive and The relationship between parliament and
prosper. the courts

> The law, individuals and the legal system . Courts can interpret statutes made by
all have a role to play in achieving social parliament.
cohesion and protecting the rights of

o > Parliament can codify common law
individuals.

principles.
Principles of justice > Parliament can abrogate or abolish
> Fairness common law.
> Equality > Courts can also influence parliament
> Access through its judgments.
Characteristics of an effective law Types of law
> Reflects society’s values > Criminal law
> Enforceable > Civil law
> Known Distinction and relationship between
> Clear and understood criminal law and civil law
> Stable > The main difference between criminal
Parliament and courts law and civil law is the consequence of
> The Commonwealth Parliament consists the action.
of the Governor-General, the House of > The same behaviour can give rise to a
Representatives and the Senate. civil dispute and a criminal case.
> The Victorian Parliament consists of Victorian court hierarchy
the Governor of Victoria, the Legislative > The Victorian courts are set up in a
Assembly and the Legislative Council. court hierarchy. The highest court is the
> Government consists of members of the Supreme Court, followed by the County
political party that has the majority in the Court, then the Magistrates’ Court.
lower house. Parliament consists of all > There are four reasons for a court
Check your members of both houses of parliament hierarchy: appeals, specialisation,
obook assess for and the Queen’s representative. administrative convenience and doctrine
these additional > There are federal courts and state courts. of precedent.
resources and
more:
REVISION QUESTIONS
’ i:i:ir:nzom( 1 Using an example, define the term 4 Classify each of the following laws
Ch 3 Review ‘statute law’. according to their source and type:
» Revision notes (2 marks] 4 marks)
Ch3 2 Would the Supreme Court of Victoria be a The Crimes Act 1958 [Vic) makes rape
» assess quiz bound by a decision in the Magistrates’ an offence.
Ch3 Court? Justify your answer. b The sanction for common law
Test your skills (2 marks] kidnapping is set out in the Crimes Act
with an auto- 1958 (Vic).

3 What is meant by the word “appeals’? Why
is a court hierarchy needed for appeals?
(3 marks]

correcting
multiple-
“y choice quiz

!
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Vince is required to pay $50 000 after being found
liable under the common law tort of negligence.

d InVictoria, intentional murder is not defined in
the Crimes Act 1958 (Vic) but by various case law.

Using examples, describe two features of the
relationship between parliament and the courts.
(5 marks)

Describe two principles of justice.
(4 marks)

How is it that one act or omission can relate to
both criminal law and civil law? Use an example to
demonstrate your answer.

(4 marks)

PRACTICE ASSESSMENT TASK

Students should read the information at the beginning of the chapter relating to the learning outcome, key
knowledge and key skills before attempting this assessment task.

Practice assessment task questions

Part 1

(20 marks)

Collect two newspaper articles. One of the articles
must relate to a criminal case, and one of the
articles must relate to a civil dispute.

For each of the articles:
a lIdentify and define the legal terminology that is
used in the newspaper article.

(6 marks)
b Identify the crime that is alleged to have been
committed, or the area of civil law that is alleged
to have been breached. Explain how making that
act or omission a crime, or how that area of civil
law, aims to achieve social cohesion.

(10 marks)

¢ For the criminal law article, explain how the
committing of the crime could give rise to a civil
dispute.

(4 marks)

Part 2

(30 marks)

3 You have been asked to write an article which is to

be published in a newsletter for Year 6 students.

8 'The Victorian court hierarchy is critical to ensuring

that courts are decided efficiently’. Do you agree with
this statement? Give reasons for your answer.
(6 marks]

In your view, what are the two most important
characteristics of an effective law? Justify your
answer.

(8 marks)

10 Describe the role and structure of the Victorian

Parliament and the Commonwealth Parliament.
Is one parliament more powerful than another?
Give reasons.
(10 marks)

The purpose of the article is to explain parliament
and the courts, and their relationship. Prepare
the newspaper article. You can use a variety of
multimedia tools if you wish. You will need to
address in that article, in appropriate language for
Year 6 students:
a The role of parliament and the courts.
(5 marks)
b The main sources of law, being statute law and
common law, and how to distinguish between
the two.
(5 marks)
¢ Anoverview of the Victorian court hierarchy, and
two reasons for a hierarchy of courts.
(6 marks)
d Two features of the relationship between
parliament and courts, using examples.
(6 marks)

e How a person could assess whether a law is
effective. At least two examples must be included
for the students.

(8 marks)

Total: 50 marks
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Source 1 The presumption of innocence is a fundamental right in our criminal justice system, and means
that everyone is entitled to be presumed not guilty until proven otherwise. In this chapter you will look at the
presumption of innocence and other key concepts of criminal law.



OUTCOME

By the end of Unit 1-Area of Study 2 (i.e. Chapters 4, 5
and 6] you should be able to explain the purposes and
key concepts of criminal law, and use legal reasoning to
argue the criminal culpability of an accused based on
actual and/or hypothetical scenarios.

KEY KNOWLEDGE

In the chapter, you will learn about:

e the purposes of criminal law

e the presumption of innocence

e key concepts of criminal law, including:

- the elements of a crime: actus reus and
mens rea

- strict liability
- the age of criminal responsibility
- the burden of proof
- the standard of proof
e types of crime, such as crimes against the person
and crimes against property

e the distinction between summary offences and
indictable offences

e possible participants in a crime such as principal
offenders and accessories.

KEY SKILLS
By the end of this chapter, you should be able to:

e define and use legal terminology

e research and analyse relevant information about
criminal law and offences

e explain the purposes and key concepts of
criminal law

e distinguish between types of crime, and indictable
offences and summary offences, using examples.

KEY LEGAL TERMS

accessory a person who knowingly assists another person
who has committed a serious indictable offence [i.e. an
indictable offence with a punishment of five years or more in
prison) to evade arrest, prosecution or conviction

accused a person charged with a criminal offence

actusreus a Latin term meaning ‘a guilty act’; the physical

element of a crime (i.e. the act itself]). See also mens rea

bail the release of an accused person from custody on
condition that they will attend a court hearing to answer
the charges

beyond reasonable doubt
cases. This requires the prosecution to prove there is no
reasonable doubt that the accused committed the offence

the standard of proof in criminal

burden of proof the obligation [(i.e. responsibility) of a party
to prove a case. The burden of proof usually rests with the
party who initiates the action [i.e. the plaintiff in a civil dispute
and the prosecution in a criminal case)

common law law made by judges through decisions made in
cases; also known as case law or judge-made law (as opposed

to statute law)

crime an act or omission that is (1) against an existing law,
(2) harmful to an individual or society as a whole, and (3)
punishable by law

criminal law an area of law that defines a range of
behaviours and conduct that are prohibited [i.e. crimes) and
outlines sanctions (i.e. penalties) for people who commit them
(as opposed to civil law)

indictable offence a serious offence generally heard
before a judge and a jury in the County Court or Supreme

Court of Victoria

indictable offence heard and determined summarily
a serious offence which can be heard and determined as a
summary offence if the court and the accused agree

jury anindependent group of people chosen at random to
decide on the evidence in a legal case and reach a decision
(i.e. verdict)

mens rea a Latin term meaning ‘a guilty mind’; the mental
element of a crime (i.e. an awareness of the fact that the
conduct is criminall.

See also actus reus
presumption of innocence the right of a person accused of a
crime to be presumed not guilty unless proven otherwise

principal offender a person who has carried out the actus
reus [quilty act) and has therefore directly committed the
offence

standard of proof the degree or extent to which a case must
be proved in court

strict liability where culpability or responsibility for
committing a crime can be established without having to prove
there was mens rea (i.e. a guilty mind)

summary offence a minor offence generally heard in the
Magistrates’ Court

KEY LEGAL CASES

A list of key legal cases covered in this chapter is
provided on pages vi-vii.

Extracts from the VCE Legal Studies Study Design (2018-2022) reproduced by permission, © VCAA.




laws

legal rules made by
a legal authority that
are enforceable by
the police and other
agencies

parliament

a formal assembly of
representatives of the
people that is elected by
the people and gathers
together to make laws

criminal law

an area of law that
defines a range of
behaviours and conduct
that are prohibited [i.e.
crimes) and outlines
sanctions (i.e. penalties)
for people who commit
them [as opposed to
civil law)

crime

an act or omission that
is (1) against an existing
law, (2) harmful to an
individual or society

as a whole, and (3)
punishable by law

sanction

a penalty (e.g. a fine
or prison sentence)
imposed by a court on
a person guilty of a
criminal offence

THE PURPOSES OF CRIMINAL LAW

Laws made by parliament and courts aim to achieve social cohesion by establishing guidelines for

acceptable behaviour, so that members of society can co-exist in harmony. Behaviour considered

harmful to society is classified as a criminal wrong and embodied in the criminal law. As you have learnt

in Chapter 3, criminal law is a body of law that aims to protect the community by defining what is

considered a crime and outlining penalties (i.e. sanctions) for people who commit crimes.

Purposes of criminal law

Criminal law has several purposes. It aims to:

protect individuals — Criminal law aims to protect us as human beings. It does this by establishing
crimes, and by establishing processes and sanctions to punish people who commit those crimes
protect property — Criminal law protects the things we own as individuals, and the things we own
together as public property. This includes land and personal property. People are not free to deceive
and steal what belongs to others or damage property or the environment

protect society — Criminal law allows the physical, social and financial aspects of society to
function. For example, criminal law prohibits the manufacture, distribution and use of certain types
of drugs, to ensure that we do not live in a society where too many people are adversely affected by
illegal substances

maintain public order and security — Criminal law sets standards and makes clear what behaviour
will not be tolerated by the community and the legal system. It makes social interactions predictable
and maintains public order. Everyone knows what they can expect from others and what action they
can expect from the legal system if someone does break the law

protect justice and the rule of law — Criminal law takes enforcement of rights out of the hands of
individuals. Only the state can punish people for criminal offences. If the state did not enforce the law,
people would take punishment of criminals into their own hands and society would become chaotic
and lawless

protect rights and cultures — Criminal law protects human rights and individual freedoms, including
the rights of individuals and groups to engage in cultural or religious activities without being harassed
and mistreated

improve society generally — Criminal law improves society by deterring people from committing
crimes (out of fear of being punished) and by offering the chance of rehabilitation while serving
their sentence.

Source 1 The purpose of the law is to maintain a peaceful society. Through agencies like the courts and the police, criminal law
maintains order. It protects individuals and their property, and safeguards rights.

UNIT 1
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Without criminal law, our society would be more dangerous and uncertain. People would need to protect
themselves, and the weaker members of society would be in danger from those who were physically stronger.

How criminal law achieves its purposes

The criminal justice system works in four main ways. It:

» establishes the law — through statutes made by parliament and through court decisions

» enforces the law — through Victoria Police and other bodies given power to enforce criminal law

» decides who is guilty — through the courts

* imposes sanctions on offenders — which aim, among other things, to punish offenders and deter
others from committing crime.

Criminal law first developed through common law. Now, however, most of the criminal law is found in
Acts of Parliament. All criminal laws function in the same way, in that they establish what is unacceptable
behaviour and what penalty may be imposed if a person engages in that behaviour.

When a person has been found guilty of an offence, the court may impose a range of sanctions (e.g.
giving undertakings, fines or prison).

In this chapter you will explore key concepts of criminal law, such as the presumption of innocence, the
burden of proof and standard of proof. Before you do so, it is useful to consider what is meant by a crime.

Defining a crime

A crime is defined as an act or omission that is:
* against an existing law

* harmful to an individual or society

* punishable by law.

Understanding acts and omissions

Before we look at these features of a crime, we first need to understand what is meant by the terms ‘act’
and ‘omission’ In legal terms, a crime can be committed by doing something (i.e. an act), or failing to do
something (i.e. an omission). These acts or omissions are both things that society considers to be wrong.
The example below will help you understand the difference.

statute law

law made by
parliament; also known
as legislation or Acts of
Parliament (as opposed
to common law)

common law

law made by judges
through decisions made
in cases; also known as
case law or judge-made
law (as opposed to
statute law)

Separating an ‘act’ from an ‘omission’

An act: Sarah was invited to a friend’s place for a party. While she was there, she stole a diamond
necklace belonging to her friend’s mother.

The Crimes Act 1958 (Vic) outlaws the act of theft, and states that theft has a maximum penalty
of 10 years in prison.
An omission: Last year Sarah's sister was pregnant. The baby was premature, and Sarah’s mother
helped her give birth, but the baby was stillborn. The family held a quiet burial in their backyard
and told no one what had happened.

The Crimes Act makes it an offence to fail to report the death of a stillborn child or a child at
birth. This crime (an omission) has a maximum penalty of six months in prison.

EXAMPLE

CHAPTER 4 THE PRESUMPTION OF INNOCENCE



D1 you know?

The Victoria Police
Museum is a good place
to visit to get a sense

of the history of crime
and policing in Victoria,
from the 1800s to today.
The museum has the
largest collection of
Kelly Gang armour

in Australia as well

as convict registers,
prisoner records,
mugshots, crime
scene photographs,
confiscated weapons,

a bomb disposal robot
and forensic evidence.

abrogate

to cancel or abolish
a court-made law
by passing an Act of
Parliament

victimless crime

an offence where
there is no apparent or
immediate victim but
the behaviour is illegal
because it is goes
against what society
considers acceptable

indictable offence

a serious offence
generally heard before
ajudge and ajuryin
the County Court or
Supreme Court of
Victoria

summary offence

a minor offence
generally heard in the
Magistrates” Court

Office of Public
Prosecutions (OPP)
the Victorian public
prosecutions office
which prepares and
conducts criminal
proceedings on behalf
of the DPP

Director of Public
Prosecutions (DPP)

the independent

officer responsible for
commencing, preparing
and conducting
proceedings in relation
to an indictable offence
on behalf of the Crown

Against an existing law

For a crime to be committed, it must be an act or omission that is prohibited (not allowed) by a law that
is currently in existence (i.e. not a law that has since been cancelled). The parliament and the courts
will establish laws that make acts or omissions a crime, and parliaments can also abrogate (cancel)
laws that used to make behaviour a crime. For example, the Crimes Act makes it a crime to steal another
person’s property.

Harmful to an individual or society

A criminal act or omission has an impact on both the victim and society. The harm to a victim may be

physical, financial or psychological (or a combination of these types of harm). Crimes have a negative

impact on society, because they go against what most people believe is acceptable behaviour. Even a

crime that is a ‘victimless crime’ can harm society as a whole.
Examples of acts that are harmful to society include:

» assault — For the victim, physical injuries cause pain, suffering and time off work, as well as distress
to their family. Someone who has been assaulted can also have long-term psychological issues. For
society, expensive resources such as hospitals, police services, courts and prisons need to be available
to address the consequences of criminal behaviour

» taking illegal drugs — This is often referred to as a victimless crime, as the offender is only
harming himself or herself. However, the use of illegal drugs is known to have a broader impact on the
community, often leading to an escalation in theft and violent crimes

* unruly behaviour — Anti-social behaviour such as swearing or being drunk in a public place may
not result in injury or damage, but it does have an impact on the general public’s enjoyment of shared
spaces and people’s feelings of goodwill towards others in society.

Punishable by law

Victoria Police is the main government agency with
the power to enforce the criminal law in Victoria.
The police are responsible for arresting people
and for collecting evidence. Police prosecutors are
responsible for presenting the prosecution case for
minor offences in the Magistrates’ Court.
However, Victoria Police is not the only
agency with the power to enforce criminal law
in Victoria. Others include the Australian Federal
Police, WorkSafe Victoria and the Environmental
Protection Authority. You will explore these

enforcement agencies in Unit 2.

o

Source 2 The Office of Public Prosecutions (OPP)
is a government-run office which consists of the

Director of Public Prosecutions (DPP) and Crown
Prosecutors.

indictable
offences, are generally tried in the County Court

Serious offences, known as
and the Supreme Court. Minor offences, known
as summary offences, are generally tried in the
Magistrates” Court. You will learn more about
indictable offences and summary offences later in this chapter.

Victoria Police refers the prosecution of serious offences to the Office of Public Prosecutions
(OPP), which consists of the Director of Public Prosecutions (DPP) and Crown prosecutors. They
work collectively, and on behalf of the Victorian community, to ensure serious offenders are prosecuted
before a court.

UNIT 1 GUILT AND LIABILITY



The definition of a crime can change over time and
across countries

How the criminal justice system achieves its purpose is shaped by a country’s social, moral and cultural
norms. These change over time, so what is considered a crime and how it will be punished can be different
from one decade to the next. Similarly, differences in community expectations will result in behaviour that
is acceptable in one country being outlawed in another.

For example, in Indonesia, murder and drug trafficking are capital offences and the courts may
sentence a convicted offender to death. Australians visiting Indonesia may be executed if they commit
these crimes despite the fact that, in Australia, similar crimes would attract only a prison sentence.

The following case study further illustrates how the definition of a crime can differ across countries.

Kiss led to jail in Dubai

In 2013 a British woman and her male friend were jailed for one month in Dubai in the United
Arab Emirates (UAE) for kissing each other in a family restaurant and for drinking alcohol.
They pleaded guilty to the drinking charge, but not guilty to indecency, maintaining that they
had merely kissed on the cheek.

However, another female diner considered the behaviour ‘indecent” and reported it to the
Dubai police. The diner told the court the couple kissed on the mouth and constantly touched
each other in front of her and her children.

A court fined the couple 1000 dirham (approximately A $360) for drinking, and jailed them for
acts of indecency. Their passports were confiscated until they had served their prison sentence.
The couple was also banned from future travel to the UAE.

Study tip

In your study of criminal
law, try to consider the
purpose of each crime
and the community
values (social, political
or moral values) that
are reflected in the
behaviour the law
considers to be a crime.
This will help you be
more specific in your
answers to questions
about the purposes of
criminal law.

CASE

STUDY

CHECK YOUR LEARNING

Define and explain 4 Why is the state (and not the victim) responsible for

1 Define the term ‘crime’.

2 Describe three purposes of criminal law.
Analyse and evaluate

taking a person to court in criminal law?

Synthesise and apply 5 Search the internet to find an example of how criminal

3 Explain how the definition of a crime can change over
time or in different locations. Provide two examples to

support your explanation.
PPOTLY P the other country.

E Check your obook assess for these additional resources and more:

laws differ from those in another country of your
choice. Write a brief paragraph on your findings, and
discuss whether you agree with the approach taken by

» Student book » Video tutorial » Going further » Weblink
questions Introduction to Chapter 4 The Bali Nine ring Office of Public
4.1 Check your learning leaders Prosecutions
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presumption of
innocence

the right of a person
accused of a crime to
be presumed not guilty
unless proven otherwise

accused

a person charged with a
criminal offence

THE PRESUMPTION OF INNOCENCE

The presumption of innocence is an important feature of the criminal justice system. It is a guarantee
to a person accused of a crime that they are entitled to be treated as, and considered to be, innocent until
a charge against them is proved beyond reasonable doubt. Beyond reasonable doubt is the standard
of proof for the prosecution to prove that the accused is guilty.

The presumption of innocence means that if a person is accused of a crime, that person does not have
to prove he or she is innocent. It is the job of the prosecutor to prove the accused is guilty, as illustrated
in the example below. The accused can stay silent and “put the prosecution to its proof” (i.e. say nothing
and make the prosecution establish its case by presenting reliable and relevant evidence to prove guilt).

It is up to a magistrate (for minor crimes) and the jury (for serious crimes) to impartially consider the
strength of the evidence and decide whether a person is guilty beyond reasonable doubt.

EXAMPLE

Putting the prosecution to its proof

Late last year, a jewellery store was burgled at night. Items stolen included six valuable Rolex watches.
The police were unable to immediately identify the offenders. Ted was charged with the crime.

Ted refused to say where he bought his watch. In the Magistrates’ Court, the prosecution could only
prove that Ted had a watch and that the shop had lost six watches. It could not prove any connection
between Ted’s watch and the six that were stolen from the shop. Ted was presumed innocent until
proven otherwise. The Magistrate found that there was insufficient evidence. The Court found Ted not
guilty of theft.

beyond reasonable
doubt

the standard of proof
in criminal cases.
This requires the
prosecution to prove
there is no reasonable
doubt that the accused
committed the offence

standard of proof

the degree or extent to
which a case must be
proved in court

jury

an independent group
of people chosen at
random to decide

on the evidence in a
legal case and reach a
decision (i.e. verdict)

burden of proof

the obligation (i.e.
responsibility) of a
party to prove a case.
The burden of proof
usually rests with the
party who initiates the
action [i.e. the plaintiff
in a civil dispute and
the prosecutionin a
criminal case)

The presumption of innocence is a protection against wrongful conviction. It has stood the test of
time. In the eighteenth century, Lord Blackstone, an English judge, declared ‘it is better that ten guilty men
should escape than one innocent man should suffer’ Today, the presumption of innocence is protected as
a human right in the International Covenant on Civil and Political Rights 1966, which Australia has signed.
It is also protected in the Victorian Charter of Human Rights and Responsibilities Act 2006 (Vic), referred to
as the Human Rights Charter or the Victorian Charter of Human Rights.

In Australia (and other countries based on English law) a person is found ‘guilty’ or ‘not guilty’. They
are not found ‘innocent’. Often people who are interviewed in the media after a trial say they have been
exonerated’ because they received a not guilty’ verdict, but this is not true. All a not guilty verdict says is
that the prosecution did not have enough evidence to make a case.

Protecting the presumption of innocence

The presumption of innocence is a key concept in criminal law. The following features of the criminal
justice system all help to ensure that the presumption of innocence is protected for a person accused
of a crime:

* The burden of proofis on the prosecution.
» The case against a person must be proved beyond reasonable doubt.
*  Most crimes require a person to have acted of their own free will.

» Police must reasonably believe a person has committed a crime before they can arrest them.

UNIT 1 GUILT AND LIABILITY



» A person who has been arrested and charged generally has the right to apply for bail and should be
granted bail unless there are circumstances which mean bail can't be granted.

» A person has the right to legal representation in court. In some situations where an accused has been
charged with a serious offence, the court can stay the proceedings until such time that the accused has
obtained legal representation.

* An accused person also has a right to silence. A person’s silence is not to be taken as an admission
of guilt.

* As a general rule, a person’s previous convictions are not revealed in court until the sentencing
process begins.

* A person has the right to appeal a wrongful conviction.

BURDEN OF PROOF STANDARD OF PROOF
The prosecution is responsible The evidence presented by
for presenting valid, reliable the prosecution must prove
and sufficient evidence in court that the accused is guilty
to prove the accused is guilty. beyond reasonable doubt.

Source 1 The presumption of innocence is a fundamental principle of common law.

bail

the release of an
accused person from
custody on condition
that they will attend a
court hearing to answer
the charges

D1 you know?

Scotland has an extra
option for verdicts in
criminal trials beyond
‘quilty” or ‘not guilty".

In Scotland a jury can
find an accused person
‘quilty’, ‘not proven’ or
‘not guilty”. 'Not proven’
is the equivalent of

our ‘not guilty’. With

a Scottish ‘not guilty’
verdict the jury is going
further than saying the
prosecution case was
not proved. They are
saying they believe the
accused is innocent.

CHECK YOUR LEARNING

Define and explain b What evidence do you think the prosecution would
1 What is meant by the presumption of innocence? have required to obtain a ‘guilty” verdict in this case?

2 Explain three ways in which the presumption of

innocence is protected in our criminal justice system. Analyse and evaluate

4 Do you think the presumption of innocence should
Synthesise and apply be a key feature of the criminal justice system? In

3 Read the example ‘Putting the prosecution to its proof”.

a Did the police do the right thing in charging Ted? accused and the victim.

g Check your obook assess for these additional resources and more:
E » Student book » Going further » Weblink
questions The expunction Presumption of
4.2 Check your learning of convictions for innocence
homosexuality
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actus reus

a Latin term meaning ‘a
guilty act’; the physical

element of a crime (i.e.

the act itself). See also

mens rea

mens rea
a Latin term meaning ‘a
guilty mind’; the mental
element of a crime (i.e.
an awareness of the
fact that the conduct

is criminal). See also
actus reus

strict liability

where culpability

or responsibility for
committing a crime can
be established without
having to prove there
was mens rea li.e. a
guilty mind)

Study tip

Each of these five key
concepts in criminal
law is listed in the VCE
Legal Studies Study
Design. This means

you may be asked a
question in your internal
assessment tasks on
any one of them. If you
are asked a question
about these concepts,
make sure you are able
to use the correct legal
terminology, such as
mens rea and actus reus.

D) you know?

‘Affray’ is an ancient
common law offence.
It means creating a
disturbance or breach
of the peace by fighting
or rioting in a public
place and putting
people nearby into a
state of fear or alarm.

KEY CONCEPTS OF CRIMINAL LAW

A number of key concepts in criminal law help to ensure fair outcomes in criminal cases. These include:
» the elements of a crime: actus reus and mens rea

+ strict liability

 the age of criminal responsibility

* the burden of proof

» the standard of proof.

Elements of a crime

A general principle in criminal law states that there is no guilty act without a guilty mind. Generally,
and with the exception of strict liability crimes, every crime has two elements:
* actus reus — a Latin term meaning ‘guilty act’
* mens rea — a Latin term meaning
‘guilty mind’
actus reus
(a guilty act)

mens rea

(a guilty mind) — Ciflins

According to this principle, both
elements of a crime (i.e. actus reus and
mens rea) must be present at the same

time for a crime to be committed. ]
Source 1 The general elements of a crime

Actus reus

Actus reus is the physical element of a crime. It refers to the actions (or inactions) that a person needs to
engage in to be found guilty of an offence.

The nature of the guilty act depends on the nature of the crime. For example, the offence of stalking,
which is an indictable offence, can be committed if a person undertakes a certain type of action such as
following the victim, or even tracing the victim’s use of the internet.

Mens rea

Mens rea is the mental element of a crime. It refers to the person’s state of mind when they were engaging in
the actions or inactions (i.e. the actus reus). The mens rea is often expressed using words such as knowingly,
intentionally, maliciously, recklessly, negligently and wilfully.

The nature of the mental element will again depend on the nature of the crime. For example, it is a
crime to make use of a firearm when resisting arrest. The mens rea that is required to be found guilty of
this offence is intention; that is, the person needs to intend to resist arrest when using the firearm.

How to determine the actus reus and mens rea of a crime is explored further below.

ldentifying the specific elements of a crime

Today, most crimes and their elements are defined in Acts of Parliament (though some crimes, like murder,
affray and common law assault, have common law definitions, meaning that the definition of the crime
and its elements will be found through cases).

The specific elements of a crime are important in determining whether a person will be charged with
and found guilty of that crime. For a person to be found guilty, the prosecution must prove all elements of
the crime beyond reasonable doubt.

The following extract provides the definition of two crimes contained in the Crimes Act.
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Crimes Act 1958 (Vic)

18 Causing injury intentionally or recklessly
A person who, without lawful excuse, intentionally or recklessly causes injury to another
person is guilty of an indictable offence.

72 Basic definition of theft
(1) A person steals if he dishonestly appropriates property belonging to another with the
intention of permanently depriving the other of it.

To be found guilty of a crime under section 18 of the Crimes Act, a person must have caused injury to
another person without lawful excuse (actus reus), and must have done so either intentionally or recklessly
(mens rea).

To be found guilty of a crime under section 72 of the Crimes Act, a person must have appropriated
property belonging to another (actus reus), and done so dishonestly, with the intention of permanently
depriving the other person of it (mens rea). It would therefore not be theft if a person borrowed the
property but had no intention, at the time of borrowing, to deprive the owner of it. In this instance, there
would be the guilty act of keeping someone’s property, but not the guilty mind.

Two examples of how the definition of a crime can broken down into specific elements are provided
below. In these examples, the mental elements (mens rea) for each crime are highlighted in orange to
distinguish them from the physical elements (actus reus), which are highlighted blue.

Did you know?

An accused does not
necessarily need to
be a human being.
Companies can also be
charged with crimes,
such as taxation fraud
or failing to maintain
a safe workplace. This
is because companies
are considered to

be ‘entities” which

are separate to the
directors and people
who manage the
company.

The elements of two different crimes

1 Theft

A person ... dishonestly appropriates property belonging to another with the intention to permanently
deprive the other of it

These elements can be understood better if they are set out as a checklist.

A person...
» dishonestly [mental element, a guilty mind]
e appropriates property (physical element, a wrongful act)
e belonging to another
e with the intention to permanently deprive the other of it [mental element]

2 Causing injury intentionally or recklessly

A person who, without lawful excuse, intentionally or recklessly ‘causes injury to another person is
guilty of an indictable offence.

These elements can be understood better if they are set out as a checklist.
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A person ...
e without lawful excuse [may involve a mental element)
e intentionally or recklessly (mental element]
* causes injury to another person (by doing some action - physical element)

Did you know?

Joyriding (i.e. taking a
car without permission,
driving it around for

a while and then
returning or dumping it}
became popular in the
1980s. The law was not
equipped to treat this
as an offence because
‘borrowing’ a car in this
way, without intending
to permanently deprive
the owner of it, did not
contain all the elements
necessary to establish
the crime of ‘theft

of a motor vehicle’.

A change to the law
was made. Section
73(14) of the Crimes
Act now states that to
take or use a motor
vehicle in any manner
is conclusive proof that
the person intended to
permanently deprive
the owner of it.

Did you know?

Many legal terms have
Latin names. ‘Doli
incapax” comes from
the Latin word dolus
(unlawful intention) and
incapax (no capacity).

Many defences raised by accused persons are made on the basis that there was no guilty mind. For
example, the law states that a person is incapable of forming the intention to commit a crime (mens rea) in
certain circumstances. If a person injures another during an epileptic seizure, or while mentally impaired,
then he or she would not be guilty of a crime because there is no mens rea. That is, the person was acting
involuntarily or had little understanding of the nature of their actions.

Sometimes a person has a lawful excuse for committing a crime. Consider the crime of causing injury
intentionally or recklessly, set out in section 18 of the Crimes Act (see above), which requires a person to
have no lawful excuse’ when causing the injury. If a person deliberately hit and injured another in self-
defence, that person would not be guilty of the crime because the law allows people to take reasonable
steps to protect themselves and others.

Other crimes are strict liability crimes. These crimes are explored further below.

Strict liability

Crimes described as strict liability crimes have no mental element in their legal definition, so it is not a
defence to say ‘I didn’'t mean to do it’ It is therefore sufficient for a person to have committed the act that
is against the law (the actus reus), and the prosecution does not need to prove there was mens rea.

For some, not all, strict liability crimes, the accused may argue, in his or her defence, that the crime
was committed due to a reasonable and honest mistake of fact.

Many strict liability crimes are summary offences. Two examples are provided in the extracts below.

Road Safety Act 1986 (Vic]

49B Offence to consume intoxicating liquor while driving
(1) A person must not consume intoxicating liquor while the person is driving a motor vehicle
oris in charge of a motor vehicle.

Summary Offences Act 1966 [Vic)

13 Persons found drunk
Any person found drunk in a public place shall be guilty of an offence.
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Age of criminal responsibility

The age of criminal responsibility is the age a person must be to be charged with a crime.

Children may not always be held responsible for committing a crime. They may be considered too

young to form the intention (mens rea) to commit a crime, as seen in RP v The Queen [2016] HCA 53
(21 December 2016) (further explored below). Whether a child will be charged with an offence will depend
on his or her age. In particular:

A person under 10 years of age cannot be charged with a crime.

A person aged between 10 and 13 years will be charged with a crime if the prosecution can prove
that the child knew, at the time of the crime, that his or her actions were wrong. This is known
as the legal principle of doli incapax. Whether a child is doli incapax will depend on the child’s age,
upbringing and prior criminal history, medical or psychological reports and what the child said and did
before, during and after the crime.

People aged 14 years or older are criminally liable for their actions.

A child under 10 years of age
e Cannot be charged with a crime

A child 10 to 13 years of age

e Can be charged with a crime if the
prosecution proves the child knew
his or her actions were wrong at the
time of the crime

Source 2 The age of criminal responsibility

Sexual offences committed by 11-year-old boy
RP v The Queen [2016] HCA 53 (21 December 2016)

RP was charged with sexual offences he committed at the age of 11. The victim was his six-year-
old brother. The attacks occurred in 2005, when the boys were left without adult supervision.

In 2014, the New South Wales District Court convicted RP of aggravated indecent assault
and two counts of sexual intercourse with a child. He was sentenced to two years and five
months in prison, with a non-parole period of 10 months.

On appeal to the New South Wales Court of Criminal Appeal, RP’s lawyer argued he was
doli incapax when he committed the offences. The Court agreed that RP was doli incapax at
the time of the aggravated indecent assault, but not when he forced his brother to have sexual

intercourse. The Court upheld the convictions for the two counts of sexual intercourse with
a child.
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A child 14 years of age or older
e Can be charged with a crime

doli incapax

a Latin term meaning
‘incapable of evil’; the
principle that a child
under 14 years of age
cannot form mens rea
(guilty mind) because
he or she does not

have the intellectual or
moral capacity to know
the difference between
right and wrong




balance of
probabilities

the standard of proof

in civil disputes. This
requires the plaintiff to
establish that it is more
probable (i.e. likely)
than not that his or her
side of the story is right

In 2016, the High Court reviewed RP’s case. The High Court summarised the concept of doli
incapax as 'the view that a child aged under 14 years is not sufficiently intellectually and morally
developed to appreciate the difference between right and wrong and thus lacks the capacity for
mens rea’.

The prosecution argued that RP’s actions showed he knew that what he was doing was wrong.
They argued that RP stopped the sexual act when he heard an adult nearby, held his brother
so he could not move or cry out and then warned him not to tell. The High Court also heard
other evidence about RP’s "very low intelligence’, poor educational pathways and dysfunctional
upbringing. He was possibly a victim of molestation and had been exposed to violence.

The High Courtallowed the appeal. Inits judgment, the Court commented that the prosecution
provided little evidence, other than the circumstances of the offence, to disprove doli incapax.
There was no evidence of RP’'s moral development or that the boy understood his actions were
wrong, despite his low intelligence. It was not enough to show that RP knew the behaviour was
rude or naughty. The High Court said it could not be assumed that the boy understood that
hurting his younger brother was a serious moral wrong. The appeal was allowed, and the boy
was acquitted of the crimes.

The burden of proof

The burden of proof (also known as the onus of proof) upholds the principle that a person is innocent
until proved guilty. The burden of proof refers to the party that has the responsibility to prove the facts of
the case. In general, the burden of proof lies with the person or party who is bringing the case; therefore,
in a criminal case, it lies with the prosecution. This means the prosecution must prove that their view of
the facts is correct.

One of the justifications for this is that if the prosecution is accusing a person of having committed a
crime, then the responsibility should be on the prosecution to establish the facts. It is not up to the accused
to prove his or her innocence.

In theory, an accused does not need to do or say anything in his or her defence, and a person’s silence
is not to be taken as an admission of guilt. The accused may still be found not guilty if the accused does
not raise a defence, particularly if the prosecution’s case is weak. In reality, however, an accused will do
what he or she can to refute the charge and to counter the prosecution’s evidence.

Reversing the burden of proof

There are exceptions to the general rule that the prosecution has the burden of proof. In some instances,
the parliament decides to reverse the burden of proof. These statutory exceptions require the accused to
prove one or more aspects of the case on the balance of probabilities. In reversing the burden of proof,
the parliament’s aim is to make it easier for the prosecution to prove its case beyond reasonable doubt.

The standard of proof
The standard of proof refers to the strength of evidence needed to prove a legal case. In criminal law, the
prosecution must prove the case beyond reasonable doubt.

A reasonable doubt must be sensible and realistic, and not one that is imaginary or fanciful or an
unrealistic possibility. It is not enough that the accused is probably guilty or very likely to be guilty.
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Source 3 The burden of proof is the onus or responsibility Source 4 The standard of proof refers to the strength of evidence
of proving a case. needed to prove a legal case. In criminal law, the prosecution
must prove the case beyond reasonable doubt.

CHECK YOUR LEARNING

Define and explain Synthesise and apply
1 There are generally two elements of every crime. 7 Read the legal case RP v The Queen.
a Identify the two elements of a crime. a What did the prosecution need to prove for the boy
b Where can we find the specific elements of most to be found guilty?
crimes? b How did the High Court summarise the criminal law
2 Define the term ‘strict liability crimes’ principle of doli incapax?
3 Explain the age of criminal liability in Victoria. ¢ Why was the boy acquitted of the crimes?
4 What is the standard of proof in criminal law?
5 What does the reversal of the onus of proof mean in Analyse and evaluate
relation to a crime? 8 Do you think that parliament should be allowed to
6 What is the required standard of proof when the onus create crimes of strict liability? Give reasons.

of proof is reversed?

Check your obook assess for these additional resources and more:

» Student book » Video tutorial » Video » Legal case
questions How to identify elements Criminal intent Momcilovic v R (2011) 245
4.3 Check your learning of a crime CILR 1
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Crime Statistics
Agency (CSA)

an independent
organisation
responsible for
processing, analysing
and publishing Victorian
crime statistics

crime statistics
information (i.e. data)
collected by authorities
such as the police
and analysed to track
the level of crime

or offending in the
community. Crime
statistics also track
the types and levels
of sentence given to
convicted offenders

TYPES OF CRIME

Each year in Victoria approximately half a million offences are committed. Unless this mass of offences
is categorised in some way, it is impossible to use the information to improve the way the law protects
society.

Classifying a crime according to the social purpose
(nature) of the offence

Classifying crime according to the social purpose (or nature) of the offence is popular with law enforcement
agencies and government departments who track the level of crime in our community.

The Australian Bureau of Statistics (ABS) has developed a uniform crime classification model for use
across Australia and New Zealand. By using the same classification model, the level of crime in each state
or country can be compared and crime reduction strategies can be evaluated.

The Crime Statistics Agency (CSA) is an independent organisation responsible for processing,
analysing and publishing crime statistics for the state of Victoria. It has adopted a classification model
similar to that of the ABS. It categorises crimes in five divisions (the broadest level), then subdivisions (the

intermediate level) and groups (the finest level).

The five division and their corresponding subdivisions are summarised in Source 1.

CSA Offence Division

Division A: Crimes against the
person (i.e. protecting individuals)

Division B: Property and deception
offences (i.e. protecting property)

Division C: Drug offences [i.e.
protecting society)

Division D: Public order and
security offences (i.e. maintaining
public order and security)

Division E: Justice procedures
offences [i.e. protecting justice and
the rule of law)

Division F: Other offences |i.e.
protecting rights and cultures, and
improving society)

Source 1 CSA offence classification

UNIT 1 GUILT AND LIABILITY

CSA Offence Subdivision

Homicide and related offences:; Assault and related
offences; Sexual offences; Abduction and related
offences; Robbery; Blackmail and extortion; Stalking,
harassment and threatening behaviour; Dangerous and
negligent acts endangering people

Arson; Property damage; Burglary/Break and enter;
Theft; Deception; Bribery

Drug dealing and trafficking; Cultivate or manufacture
drugs; Drug use and possession; Other drug offences
Weapons and explosives offences; Disorderly and
offensive conduct; Public nuisance offences; Public
security offences

Justice procedures offences; Breaches of orders

Regulatory driving offences; Transport regulation
offences; Other government regulatory offences;
Miscellaneous offences



Source 2 Aggravated carjacking is
classified as a violent crime.

Source 3 Arson is classified as property
damage.

Classifying a crime according to the type of
offender or victim

When criminal behaviour is committed by or impacts on specific social groups, it gains the attention of
the media, law enforcement agencies, government and the general community. As a result, the illegal
behaviour is often scrutinised and reclassified as a specific category of crime that needs to be monitored
and addressed.

Cyber-crime

Cyber-crime (also known as e-crime) involves the offender using computers, the internet or other
electronic systems and devices for illegal behaviours such as stealing or harassing. Cyber-crime is largely
conducted with the use of the internet; therefore there was generally no need for such laws before these
technologies were developed. Examples of e-crimes include false advertising or sales online, and using
card skimming devices at automatic teller machines (ATMs).

Hate crime

Hate crimes are criminal offences motivated by prejudice and bias against other people because of some
personal characteristic (e.g. their gender, age or size), their cultural group (e.g. their race or religion) or
sexual orientation (e.g. LGBTI — Lesbian, Gay, Bisexual, Transgender or Transsexual and Intersex).

Hate crimes are anti-social because they have an impact beyond the person they harm directly. They
weaken the fabric of the community and threaten the rule of law. The following case study is an example
of a religious hate crime.

Hate crime stabbing of
Melbourne priest

Father Tomy Kalathoor Mathew, a priest from Kerala,
India, was stabbed in Melbourne on 20 March 2017.
Police believed it was a hate crime.

Father Tomy was about to lead the 11.00 am mass
when there was a commotion at the back of the church
and a 72-year-old man stabbed him in the neck with
a knife. He was helped by parishioners and admitted
to hospital. The attacker was charged and required to > .

appear in the Broadmeadows Magistrates’ Court. Police  Source 5 Father Tomy Kalathoor
Mathew, stabbed in the neck at
church in a hate crime

said the accused was not dangerous to anyone else, and
that it was an isolated incident directed at the priest.
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Source 4 Drink driving is classified as a
regulatory driving offence.

cyber-crime

a criminal offence
carried out using an
electronic device or the
internet (e.g. hacking,
phishing, spamming)

hate crime

a criminal offence
motivated by hostility
and prejudice towards
the victim (e.g. because
of their race or religion)




Organised crime

Organised criminal syndicates or gangs commit this type of crime, usually in a planned and ongoing way.
Organised crime often involves illegal activities such as drug manufacturing and trafficking, money laundering,
the sale of illegal firearms and illegal prostitution and gambling, as illustrated in the legal case below.

These gangs or syndicates have their own rules, leadership structure and members. Depending on their
level of organisation, the group may operate in a neighbourhood, a country or internationally. Members of
these groups may use violence, extortion, bribery and standover tactics to get their way.

Importation of drugs by criminal gang members
DPP (Cth] v Barbaro and Zirilli [2012] VSC 47 (23 February 2012)

Two Griffiths farmers, Pasquale Barbaro and Saverio Zirilli, were convicted of attempting
to import 4.4 tonnes of ecstasy in cans of Italian peeled tomatoes. They pleaded guilty
to three drug offences in the Victorian Supreme Court. The two conspired to import the
drugs, from ltaly into Melbourne, with at least six other men. The estimated street value
of the drugs was $122 million. It was the largest amount of ecstasy seized
in Australia.

The Court heard that Barbaro was the head of a criminal gang and
Zirilli was his ‘right hand man’. The judge commented that the money trail
used to pay for the drug deal indicated the group had international crime
connections. Barbaro was sentenced to life imprisonment with a non-
parole period of 30 years and Zirilli was sentenced to 26 years in prison
with a non-parole period of 18 years.

Both Barbaro and Zirilli appealed the severity of their sentences in the

Victorian Court of Appeal and then the High Court of Australia. The High

A Court rejected their appeal. The other co-offenders were also convicted, in
" (&%} CUSTOMS Bl scparate trials, and are also serving lengthy prison sentences.

Source 6 Ecstasy discovered in cans of
Italian peeled tomatoes.

Juvenile crime

Juvenile offenders are usually persons aged
between 10 to 18 years. Common juvenile
crimes include fare evasion, assault, property
damage (graffiti or vandalism) and theft
(shoplifting, theft of a bicycle or theft of a
motor vehicle). More often than not, juvenile
crimes are committed in groups and in places
such as shopping centres, public transport
hubs, local parks and streets relatively close
to the offender’s home.

N\

Source 7 Common juvenile crimes include fare evasion.
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White collar crime

White collar crime is generally described as a crime committed by a person who works in government,
businesses or the corporate world. These people are generally well paid and hold trusted positions of
employment. White collar criminals use their position and influence to either steal or obtain a financial
advantage. Types of white collar crime include theft, fraud, tax evasion, investment scams, price fixing
and insider trading.

Classifying a crime according to its seriousness

Crimes can also be classified according to the seriousness of the offence. It is common for police, lawyers
and the courts to classify crimes into two categories: indictable offences (serious crimes) and summary
offences (minor crimes). This is because the legal system processes these crimes differently, using different
legal procedures, personnel and courts to hear each type of offence.

Summary offences are not as serious and have less impact on society, while indictable offences are
more serious and have a greater or more immediate impact on victims and the community. However, the
fact that smaller crimes are more common may mean they have a greater total impact on the community
over the longer term.

More information about the differences between summary and indictable offences is provided in
Topic 4.5.

CHECK YOUR LEARNING

a What aspects of this case indicate that it is an

Define and explain

1 What is the role of the Crime Statistics Agency in example of organised crime?

Victoria?

2 Consider the Victorian Crime Statistics Agency’s
classification model then classify the following crimes
according to the social purpose (nature) of the offence.

Murder

Drug trafficking

offence.

Home invasion

. o i ime?
Possessing a prohibited weapon example of white collar crime?

Fare evasion

- 0 o 0 T o

Swearing in public

Synthesise and apply

Study tip

Crimes can be
classified in different
ways. For example,
when murder is
classified according
to the social purposes
(nature) of the offence
itis referred to as

a crime against a
person. When it is
classified according
to the seriousness of
the offence it is called
an indictable offence.
So, when you are
discussing the way
crimes are classified,
think about the
classification system
in use.

b Classify the offences committed in this case
according to their social purpose (nature), the type
of offender or victim and the seriousness of the

4 Conduct some research on the case of Kamay v The
Queen [2015] VSCA 296 (13 November 2015).

a What aspects of this case indicate that it is an

b Classify the offences committed in this case
according to the social purpose (nature), the type of
offender and the seriousness of the offence.

5 Research a recent legal case and classify the type of

crime committed according to the Crime Statistics

3 Read the legal case DPP (Cth) v Barbaro and Zirilli.

E Check your obook assess for these additional resources and more:

Agency Offence Division. Justify your selection.

» Student book » Summary table » Legal case » Weblink
questions Crime division Kamay v The Queen [2015] Crime Statistics Agency
4.4 Check your learning classification with VSCA 296 (13 November ~ Victoria

examples 2015)
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Study tip

In this Area of Study
you are expected to
distinguish between
indictable offences
and summary offences
using examples.
‘Distinguish’ means

to identify differences
between things. To do
this, use words such
as ‘on the other hand’,
‘whereas’ and this is
different from” when
you are drawing out
differences between the
two offences.

indictable offence
heard and determined
summarily

a serious offence
which can be heard
and determined as a
summary offence if the
court and the accused
agree

» P

Source 1 Begging is a summary offence.

THE DISTINCTION BETWEEN SUMMARY
OFFENCES AND INDICTABLE OFFENCES

As you have already explored in this chapter, there are two types of offences: summary offences and
indictable offences. The criminal justice system uses different procedures when it deals with summary
offences (minor crimes) as opposed to indictable offences (serious crimes).

Summary offences

Summary offences are minor criminal offences generally heard in the Magistrates’ Court. They are less
serious types of crime, and include offences such as drink driving, disorderly conduct, and minor assaults.
Many summary offences are contained in the Summary Offences Act 1966 (Vic), but many others are listed
in various Victorian statutes and regulations. Most crimes committed in Victoria are summary offences.
To hear a case summarily means to hear it without a jury; therefore, summary offences are determined
by a magistrate. The court procedures used in summary offences are less complex than those used in
indictable offences.

e,
RS g .

Source 2 Homicide offences are indictable offences.

Indictable offences

Indictable offences are serious criminal offences generally heard by a judge (and a jury if the accused
pleads not guilty) in the County Court or the Supreme Court of Victoria. Examples of indictable offences
include homicide offences (murder and manslaughter) and rape. As a general rule, an offence in the
Crimes Actis an indictable offence unless the Act states it is a summary offence.

Indictable offences heard summarily

The law allows some indictable offences to be heard and determined summarily. These are
offences that are classed as indictable offences but are less serious in nature. These offences can be heard
as if they are minor offences, which means they will be heard and determined in the Magistrates’ Court
by a magistrate, instead of in one of the higher courts by a judge and/or jury. One example is retail theft.
An indictable offence may not be heard summarily unless the court determines it is appropriate and
the accused agrees. Accused people usually choose to have the offence heard summarily because a
summary hearing is often quicker and cheaper than a trial. It may also attract a lesser punishment because
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the maximum term of imprisonment a magistrate can impose is capped at no more than two years for a

single offence and five years for multiple offences.

The distinction between summary offences, indictable offences, and indictable offences heard
summarily is summarised in Source 3 below.

Summary e These are minor crimes.

offences e These offences are generally heard in the Magistrates’ Court.
e The final hearing, at which both parties will put their case before the court, is known as a

hearing.

e A magistrate will determine whether the person charged with a crime is guilty.

Indictable e These are serious crimes.

offences e These offences are tried in the County Court or Supreme Court.
e The final hearing, at which both parties will put their case before the court, is known as a trial.
e When an accused pleads not guilty, the court will select a jury of 12 people from the community.
e The jury will determine whether or not the person charged with a crime is guilty.

Indictable e There are serious crimes that may be heard summarily (i.e. without a jury).

offences heard

These offences are heard in the Magistrates’ Court if the court determines it is appropriate and

summarily the accused agrees.

e A magistrate will determine whether or not the person charged with a crime is guilty.

Source 3 The distinction between summary offences, indictable offences heard summarily and indictable offences.

The example below further explores the distinction between summary offences, indictable offences,
and indictable offences heard summarily.

Freya, Bengt and Knut

Freya and her record of summary offences

Freya has a record of traffic offences such as speeding and failing to stop at a red light, as well as
public order offences. She has been fined for offensive behaviour and offensive language in a public
place, posting bills on walls to advertise her singing gig, begging in the city, being drunk in a public
place, and setting off fireworks in a public place without permission.

These are all summary offences, and Freya has only ever been fined or ordered to do community
service work, because they are relatively minor offences.

Bengt's indictable offences heard summarily

Freya's older brother, Bengt, is a petty criminal who has committed some serious offences. Bengt
stole an old Mitsubishi Verada worth $8000 and was charged with theft of a motor vehicle. He also
broke into a house and stole a television and other electronic equipment. He was charged with
burglary and theft (under $100 000). As he was trying to escape from the police he broke a window
and smashed down a gate. The charge was criminal damage (less than $100 000).

Each offence is considered to be an indictable offence that can be heard and determined
summarily, so Bengt was able to avoid going before a jury in the County Court. All the charges were
dealt with summarily in the Magistrates” Court.
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Knut's indictable offences

Bengt and Freya have a younger brother, Knut, who has been arrested numerous times. The police
describe him as a ‘nasty piece of work’. While he has not committed indictable sexual offences
(rape) or the homicide-related offences (murder, manslaughter and culpable driving causing
death), he's done plenty of other criminal acts.

Some of Knut's charges, like Bengt's, have been for indictable offences heard summarily. He
was charged with burglary and theft (less than $100000) when he broke into a bar after trading
hours and stole cases of alcohol. On a separate occasion, his friend distracted staff while Knut
sneakily took drugs from shelves and money from a cash drawerin a pharmacy. On being discovered,
Knut ran from the store but tripped over the pharmacist who had stepped into Knut's path. The
pharmacist fell and broke an arm and four ribs. Knut was charged with theft (under $100000) and
recklessly causing serious injury. As these offences were indictable, but triable summarily, Knut
chose to have them heard in the Magistrates’ Court.

In the past, Knut has committed indictable offences that cannot be tried summarily. They
include theft-related offences over $100 000, intentionally causing serious injury, and trafficking or
cultivating drugs in commercial or large commercial quantities. For these offences he had to face
a jury trial in the County Court, and was sentenced to prison.

Source 4 Causing criminal damage of less than $100000 is an indictable offence that can be heard summarily.

m UNIT1 GUILT AND LIABILITY



Determining whether an offence Is an indictable
or a summary offence

How an offence is classified and whether an offence can be heard summarily is determined by statute.
The crimes listed in the Crimes Act are mostly indictable offences. Similarly, crimes listed in the Summary
Offénces Act and all other Acts of Parliament and regulations are mostly summary offences. The Criminal
Procedures Act 2009 (Vic) lists indictable offences that can be heard summarily.

e QOffences in the e QOffences in the Summary Offences Act The Criminal Procedures Act specifies the
Crimes Act are are summary offences. crimes that can be heard summarily.
generally indictable e Offences in other Acts of Parliament These include:
offences unless the and regulations are generally summary e Anindictable offence punishable by
Crimes Act states offences unless the act states otherwise. 10 years” imprisonment or less or

otherwise. Common

law offences are
indictable offences.

by a fine of 120 penalty units or less.

e |ndictable offences, in more than 30
different statutes, listed in Schedule 2 of
the Act.

Source 5 The classification of a crime as either an indictable or summary offence is determined by statute.

CHECK YOUR LEARNING

Define and explain

1

Explain three differences between summary and
indictable offences.

Using an example, explain what is meant by the term
‘indictable offence heard and determined summarily”
Identify the three conditions that must be satisfied
before an indictable offence can be heard summarily.

Synthesise and apply
4 C(Classify the following crimes as either a summary

offence, an indictable offence or an indictable offence
heard summarily.

Q

Criminal damage less than $100 000
b Shoplifting

¢ Swearing in public

d Rape

e Growing a commercial quantity of marijuana
f Drink driving

5 Conduct some research. Can the County Court hear
all indictable offences? Why or why not?

Analyse and evaluate

6 Explain whether you think it is appropriate that
some indictable offences can be heard as if they
were minor offences. Consider the perspectives of
the accused, the prosecution and the victim, as well
as issues such as court resources.

7 Read the example ‘Freya, Bengt and Knut’ A list of
offences used in this example is provided on your
obook assess. Go to the AustLII website and locate
the statute that contains each offence. Comment on
how each offence is described in the statute.

Check your obook assess for these additional resources and more:

» Student book » Summary table
questions List of offences used in
4.5 Check your learning the example Freya, Bengt
and Knut

Weblink
Australasian Legal

Information Institute
(Aust LII)
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POSSIBLE PARTICIPANTS IN A CRIME

A crime does not necessarily involve only one offender. How criminals are defined — from principal
offenders to accessories — varies depending on their participation in a crime.

Source 1 The man with the firearm, the getaway driver and the person who makes an agreement with another to commit a crime
are all principal offenders.

Principal offender

principal offender A person who commits an offence is often referred to as the principal offender. This is the person who
iaﬁi:jgzxﬁ‘;:zzus has committed the actus reus (the act or omission that constitutes a crime) and has mens rea (a guilty mind)

reus (guilty act) and when committing the crime.
has therefore directly
committed the offence

Being involved’ in a crime
The law states that a person ‘involved in a crime’ is also taken to have committed the crime, and is
responsible for the crime to the same degree as the principal offender.

Being involved in a crime is defined in section 323 of the Crimes Act. A person is ‘involved in a crime’
if he or she behaves in any of the ways outlined in Source 2.

Intentionally assists, encourages or directs another person Makes an agreement with another person to commit
to commit a crime a crime together
Intentionally assists, encourages or directs another person Makes an agreement with another person to commit a
to commit a crime knowing it is highly likely that another crime together knowing it is highly likely that another crime
crime may be the result may be the result

Source 2 Participants involved in a crime are treated as principal offenders.

In cases where a person encourages another person to commit a crime, the encouragement must be
communicated, but the degree of influence over the other person is irrelevant.

The person must try to dissuade or stop the other offenders from committing the crime and must make
it clear that his or her support has been withdrawn.

Participation in a crime usually requires the person to be at the scene of the crime. However, a person may
still be involved in a crime even if they were not present when some aspects of the crime were committed.
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A person involved in a crime can be found guilty whether or not other participants (including the
principal offender) have also been prosecuted or convicted.

The following example illustrates how participants who are involved in a crime may be treated as
principal offenders.

Treatment of participants in a crime

All participants in the following crimes may be treated as principal offenders:

e Tomas, Michela and Angelo agree to commit an armed robbery together. The robbery goes
wrong and Tomas kills the store owner during the robbery.

e Carl, the leader of a drug trafficking gang, orders Benny to kidnap and injure Brody because he
owes Carl money.

e Cheryl, knowing that her friend Dylan wants to torch a building, drives Dylan to a petrol station
to get supplies then drops Dylan within walking distance to where the fire is set.

EXAMPLE

Accessory to a crime

An accessory is a person who, without lawful excuse, assists a principal offender following the
commission of a crime. The accessory must believe or know that the offender has committed a serious
indictable offence, being an indictable offence with a punishment of five years or more in prison, and
must do something to try and stop the offender from being arrested, prosecuted, convicted or punished
for the crime.

An accessory can be found guilty of an offence regardless of whether the principal offender is also
found guilty.

accessory
a person who knowingly
assists another

person who has
committed a serious
indictable offence [i.e.
an indictable offence
with a punishment

of five years or more

in prison) to evade
arrest, prosecution or
conviction

CHECK YOUR LEARNING

Define and explain

1 Define the term ‘principal offender’.

2 How will the law treat people who are ‘involved in’
a crime?

3 What is an accessory to a crime?

a Joe goes into a jewellery store and commits an
armed robbery. John keeps a lookout and waits for
Joe in a getaway car. Pete knows nothing about the
crime until his friends ask him to hide the jewellery.
He agrees and buries it in his backyard.

b Ivan kills a man. He panics and calls his mate Gary.

Synthesise and apply

Gary agrees to help Ivan dispose of the body.

4 For each of the following scenarios, nominate the ¢ Helena and her sister, Athena, agree to go

principal offenders and accessories. Assume each
person is over 18 years of age.

‘shopping’ so they can steal clothing. Helena is
present when Athena stuffs a shirt into her bag.

Helena does not discourage Athena but she doesn’t

personally steal anything.

Check your obook assess for these additional resources and more:

» Student book » Legal case » Worksheet
questions Rv T JJ[2012] SASCFC Principal offenders and
4.6 Check your learning 61 (1 June 2012) accessories
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Check your
obook assess for
these additional
resources and
more:

-
"
» Student book =
questions
Ch 4 Review
» Revision notes
Ch 4
» assess quiz
Ch 4
Test your skills
with an auto-
correcting

multiple-
choice quiz

UNIT 1

CHAPTER SUMMARY

Purposes of criminal law
Protect individuals, property and society
Maintain public order and security
Project justice and the rule of law
Protect rights and cultures
Improve society generally
Presumption of innocence
Guarantee that an accused person is
entitled to be treated as innocent until
a charge is proved beyond reasonable
doubt
Key concepts of criminal law
Elements of a crime
Mens rea (guilty mind)
Actus reus (guilty act)
Strict liability
Age of criminal responsibility
Under 10 years: cannot be criminally
responsible
Between 10 and 13 years: will be
charged if proven that the child knew
at the time that his or her actions
were wrong (doli incapax)

REVISION QUESTIONS

Identify the age/s a person is considered
to be criminally liable for their actions.
(2 mark]

Distinguish between the following
concepts:
burden of proof and the standard
of proof

mens rea and actus reus

indictable offence and summary
offence.
(6 marks)
Where would a person find the statutory
definition and specific elements of most
crimes? Use an example to support your

answer.
(2 marks)

GUILT AND LIABILITY

14 years and over: criminally
responsible for actions
Burden of proof — on the prosecution

Standard of proof - beyond reasonable
doubt

Types of crime

Classified based on social purpose
(nature) of the offence, type of offender or
victim, or seriousness
Distinction between summary offences
and indictable offences
Summary offences: minor offences
generally heard in the Magistrates’
Court before a magistrate

Indictable offences: serious offences
generally heard in the higher courts
before a judge and jury

Indictable offences heard and
determined summarily: serious
offences heard as if they were minor
offences

Possible participants in a crime

Principal offenders and accessories

Explain why mens rea is an important
consideration in determining whether a
crime has been committed.

(3 marks)

Classify the following crimes according
to the nature and the seriousness of the
offence:

murder

begging
shoplifting.
(3 marks)

Consider each statement and identify
whether it is true or false. If it is false,
explain why.
The only purpose of criminal law is to
compensate the victim for their loss
during a crime.




7

b The role of the police is to enforce the law and
gather sufficient evidence to bring an accused
before a court.

¢ Acrime may be hard to define due to
generational change or differences in cultural
and social norms.

(10 marks)

7 Determine whether the people involved in the
following crimes will be considered principal offenders
or accessories. Give reasons for your answer.

PRACTICE ASSESSMENT TASK

a Mandy works in an electrical appliance
warehouse. She cuts the wires to the burglar
alarm and deliberately leaves a fire door unlocked
in preparation for Dominic to steal items from the
warehouse that night.

b Alia knowingly lies to police. She continually
claims her boyfriend, Carmello, was with her at
the time he intentionally assaulted and caused
serious injury to another person.

(4 marks)

Students should read the information at the beginning of the chapter relating to the learning outcome, key
knowledge and key skills before attempting this assessment task. Read the case study and answer the questions

that follow.

Evelyn caught in police blitz

Evelyn, 16, was caught during a police blitz at a
licensed venue, using a proof-of-age card which
suggested she was 18. Evelyn used the proof-of-age
card to enter the venue.

Evelyn has been charged under section 83A(1) of
the Crimes Act 1958 (Vic). That section states that ‘a
person must not make a false document with the
intention that he or she, or another person, shall use

Practice assessment task questions

1 Who has the burden of proof in this case and to what
standard does it need to be proved?
(2 marks)

2 How would this crime be classified in terms of the
nature of the behaviour? Make reference to the
Crime Statistics Agency classifications of crime in
your answer.

(4 marks)

3 Evelyn believes that she is an accessory to a crime.
Explain to Evelyn why her belief is incorrect.

it to induce another person to accept it as genuine,
and by reason of so accepting it do or not do some
act to that other person’s, or to another person’s
prejudice’. It is punishable by a maximum term of
10 years in prison.

The prosecution are seeking to rely on evidence that
Evelyn used her friend’s birth certificate and health
care card to then create the proof-of-age card.

4 Has Evelyn been charged with a summary offence
or indictable offence? In your answer, provide two
differences between the two.

(5 marks)

5 Define the term presumption of innocence, and
describe two ways that it will be protected in
this case.
(5 marks)

6 Describe the elements of the crime that need to be |
proven before Evelyn could be found guilty of the

(4 marks) crime of making a false document, and comment
on whether you think that each of the elements
will be proved.
(5 marks)
Total: 25 marks
A
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Source 1
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OUTCOME

By the end of Unit 1 - Area of Study 2 (i.e. Chapters 4,

5 and 6), you should be able to explain the purpose and
key concepts of criminal law, and use legal reasoning to
argue the criminal culpability of an accused based on
actual and/or hypothetical scenarios.

KEY KNOWLEDGE

In this chapter, you have the option of choosing up to
two indictable offences. For each offence, you will learn
about:

e the elements of the offence

e possible defences

e the role of statute law and common law in developing
the elements of the offence and the defences
trends and statistics in relation to the offence in
Victoria and in one other jurisdiction

the possible impact of the offence on individuals and
society.

KEY SKILLS
By the end of this chapter, you should be able to:

e define and use legal terminology

e research and analyse relevant information about
criminal law and offences

ADVICE TO TEACHERS AND STUDENTS

synthesise and apply legal information to actual and/
or hypothetical scenarios in relation to two offences
use legal reasoning and principles to identify and
argue the elements of an offence, possible defences
and culpability in relation to two actual and/or
hypothetical scenarios.

KEY LEGAL TERMS

culpable driving the act of causing the death of another
person while driving a motor vehicle in a negligent or reckless
manner or under the influence of drugs or alcohol

murder the intentional unlawful killing of another person
with malice aforethought, by a person who is of the age of
discretion (i.e. 10 years old or more) and of sound mind.
Murder is the most serious homicide offence

rape the act of sexually penetrating another person without
consent

theft the act of dishonestly taking property belonging to
another person (without his or her consent) with the intention
of permanently depriving that person of it

KEY LEGAL CASES

A list of key legal cases covered in this chapter is
provided on pages vi-vii.

In Unit 1 - Area of Study 2 (i.e. Chapters 4, 5 and 6] you are required to study two criminal offences in detail.

TWO indictable offences
(from Chapter 5)

5.2 & 5.3 Murder

5.6 & 5.7 Rape
5.8 & 5.9 Theft

TWO summary offences 6.2 & 6.3 Assault

(from Chapter 6]

5.4 & 5.5 Culpable driving

156

6.4 & 6.5 Public drunkenness 169

6.6 & 6.7 Offensive behaviour 176

6.8 & 6.9 Graffiti

ONE indictable offence
(from Chapter 5)
ONE summary offence
(from Chapter 6)

See above

186

See above

Extracts from the VCE Legal Studies Study Design (2018-2022) reproduced by permission, © VCAA.
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indictable offence

a serious offence
generally heard before
a judge and a jury in the
County Court or Supreme
Court of Victoria

jury

an independent group
of people chosen at
random to decide

on the evidence in a
legal case and reach a
decision (i.e. verdict)

murder

the intentional unlawful
killing of another
person with malice
aforethought, by a
person who is of the
age of discretion [i.e. 10
years old or more] and
of sound mind. Murder
is the most serious
homicide offence

culpable driving

the act of causing the
death of another person
while driving a motor
vehicle in a negligent
or reckless manner or
under the influence of
drugs or alcohol

rape

the act of sexually
penetrating another
person without consent

theft

the act of dishonestly
taking property
belonging to another
person (without his or
her consent] with the
intention of permanently
depriving that person

of it

statute law

law made by
parliament; also known
as legislation or Acts of
Parliament (as opposed
to common law)

common law

law made by judges
through decisions made
in cases; also known

as case law or judge-
made law (as opposed to
statute law)

INTRODUCTION TO INDICTABLE
OFFENCES

Indictable offences are serious crimes that are generally heard in the County Court or Supreme Court. If
a person accused of an indictable offence pleads not guilty, the case will go to trial and a judge and jury
will hear the matter in court. The jury will be the decider of facts. That is, the jury will have to decide
whether the accused is guilty of the crime based on the evidence.
This chapter covers four types of indictable offences: murder, culpable driving, rape and theft.
For each indictable offence, you will consider:
» the specific elements of the offence
» possible defences
» the role of statute and common law in developing the elements and the defences
» trends and statistics
» the possible impact of the offence on individuals and society.

Elements of indictable offences

All indictable offences consist of specific elements that make up the offence. The specific elements of a
crime can be found in either a statutory definition of the offence (in Acts of Parliament) or its common
law definition (developed through judge-made law).

In general, the prosecutor must prove all elements are present in a case before the accused can be
found guilty. For this reason, the prosecution will charge the accused with crimes that best match the
accused’s behaviour and actions at the time of the offence. If one or more of the elements are not made
out beyond reasonable doubt, then the accused will not be guilty of the offence.

Source 1 Indictable offences are serious crimes which are tried (heard) in the County Court or Supreme
Court. In this chapter you will have the option of studying up to two indictable offences in detail. You may
choose to study murder, culpable driving, rape or theft.
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Possible defences to indictable offences

When a person is charged with a criminal offence, they can usually raise a defence. Many defences
are known as ‘general defences’, meaning that they can be used as a defence for many different
crimes. An example of a general defence is self-defence. Other defences are specific to a particular
crime.

For each indictable offence in this chapter, you will look at the possible defences that can be used
by an accused to defend a crime.

Development of the law

Criminal law first developed through common law. Although now most of the criminal law is found
in statutes (Acts of Parliament), some common law definitions and principles still apply to the
definitions of offences and relevant defences.

For each indictable offence in this chapter, you will look at the role of parliament and the courts
in developing the elements and the defences associated with that offence.

Trends and statistics

Due to the importance of crime and its effects on individuals and the community, government
agencies and other organisations record and analyse crime statistics.

The amount of crime occurring in a community (the number of individual offences of the same
type) is called the incidence of crime. The Victorian Crime Statistics Agency (CSA) gathers
and reports on the incidents of crime in Victoria. It was established on 1 January 2015 as an
independent statistics agency to improve Victoria's crime reporting.

These statistics are collected and may be compared with those in other states and countries so
the government can determine the amount of crime in our community, measure the effectiveness
of law enforcement agencies and plan for the best use of resources so our society is as crime-free
as possible. A new website launched in June 2017, Crime Statistics Australia, provides statistics and
data on crime in Australia.

A high crime rate in a particular community has social, economic and political effects. For
example, people may not feel safe in their neighbourhood and begin to interact with others
differently. Families and businesses may move away from the area. This makes the area less
desirable so housing prices and employment opportunities decrease. The community may demand
better law enforcement from government, leading to new laws or an increase in taxes and other
associated costs.

This chapter will analyse crime statistics in relation to each indictable offence in two
jurisdictions. When looking at crime statistics, remember that statistics are not always accurate,
and do not always truly reflect the level of crime in a community. This is sometimes because crime
is often not reported by victims or members of the community.

Crime statistics may also not truly reflect the level of crime for other reasons. For example, an
audit of Queensland crime statistics by the Queensland Audit Office was released on 26 April 2017.
The report suggested issues with under-reporting of crimes by police to keep them ‘off the books’.
Some police had chased clearance targets instead of accuracy, and some officers manipulated
figures to give false perceptions about the state’s crime rates.

CHAPTER 5 INDICTABLE OFFENCES

Study tip

The skill that you need
to demonstrate in this
Area of Study is your
ability to argue the
criminal culpability of
an accused. This means
you should be able to
analyse facts given to
you in a scenario and
argue whether the
accused will be found
guilty or not of the
crime. Make sure you
are familiar with all the
elements and all of the
defences applicable to
that crime.

prosecutor

the Crown in its role of
bringing a criminal case
to court [also called the
prosecution’)

crime statistics
information (i.e. data)
collected by authorities
such as the police
and analysed to track
the level of crime

or offending in the
community. Crime
statistics also track
the types and levels
of sentence given to
convicted offenders

Crime Statistics
Agency (CSA)

an independent
organisation
responsible for
processing, analysing
and publishing Victorian
crime statistics

D1 you know?

Criminologists study
the social effects of
crime on society from
various perspectives.
In universities they are
usually found in the
Sociology department,
not the Law faculty.
Outside universities
they generally work
for law enforcement
agencies. They study
normal and abnormal
behaviour and develop
theories about the best
way to reduce crime.



RECORDED OFFENCES IN VICTORIA (2011-2017)
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Source: Crime Statistics Agency, Recorded Offences, Year ending 31 March 2017

Source 2 This graph represents offences recorded in Victoria between April 2011 and March 2017. These
offences include crimes that have been reported to police as well as those identified by police.

Possible impacts of indictable offences

In Australia, indictable offences are committed on a daily basis and the effects
can be felt across the community in many different ways. These crimes can have
a life-changing and negative impact on victims, the offenders and the general
community. They can shatter community trust, make us question our shared
values and reduce our enjoyment of a peaceful, cooperative community.

Victims and their families may feel helpless, angry and anxious for months, or
years, after a serious crime is committed against them. These crimes often affect
a victim’s physical and psychological health and their ability to cope at home and
at work. Some victims never recover from the trauma associated with a serious
crime.

Even if an offender feels remorse and rehabilitates themselves, being punished
for their crime has consequences as well. The consequences include a criminal
record and the stigma of being found guilty of an indictable offence. These last
for a lifetime. These consequences have practical effects, too — having a criminal
record may limit a person’s ability to work and travel overseas.

The following case study further introduces the indictable offence of murder.

Source 3 Indictable offences have a
devastating impact on our community.

Man charged in cold case

On Melbourne Cup Day in 1984, Kylie Maybury, who was six years old at the time, was walking
back home from a convenience store in Preston after buying some sugar for her mum. She never

returned home, and for 33 years her mother and her family never found out what happened
to her. The crime had a great effect on her family, particularly her mother and grandfather. A
number of people were suspected of having murdered Kylie.
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Finally, cold case detectives launched an investigation. DNA evidence, which was not
available at the time of the crime, and an investigation into a car used at the time, resulted in
the charging of Gregory Keith Davies, who was 74 in 2017. He eventually pleaded guilty to Kylie's
murder. Finally, her family have some answers to a crime that had a ripple effect on them and
on the wider community.

CHECK YOUR LEARNING

Define and explain 7 Access the Crime Statistics Australia website. A link is
1 What is the relevance of the elements of a crime in a provided on your obook assess.
criminal case? a Choose one set of statistics that is contained on the
2 What is the possible effect of an indictable offence on website.
both the victim and the offender? Provide an example b Provide a summary of those statistics and what the
of a case you have studied so far this year. trend shows over the years.
3 Why do communities gather crime statistics? ¢ Write down two possible reasons why the statistics
4 What is the role of the Crime Statistics Agency in may not be accurate.
Victoria? d Come together as a class and discuss your views.
Synthesise and apply Analyse and evaluate
5 Look back at the data contained in Source 2. 8 Do some internet research to see whether any reforms
a Has Victoria’s recorded offence rate increased designed to improve crime statistics have been
or decreased in the last five years? Suggest one introduced in Queensland. Seven recommendations
possible reason for this increase or decrease. were made in April 2017. Have the recommendations
b How might this increase or decrease in the recorded been implemented? Discuss the extent to which these

recommendations will improve the recording of crime

offence rate impact on the community in general?
statistics in Queensland.

6 Conduct some research. Compare Victoria’s offender
rates with those in other Australian states and write a
short paragraph about any similarities or differences.

Check your obook assess for these additional resources and more:

» Student book » Video tutorial » Going further » Weblink
questions Introduction to indictable Criminal justice system — Crime Statistics Agency
5.1 Check your learning offences reliability and integration

of data report

Information on a number of other indictable offences is also provided on your obook assess. You may wish to
use this information as the basis for a study of your choice. These other indictable offences include: Aggravated
burglary; Home invasion; Criminal damage.
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5.2

murder

the intentional unlawful
killing of another
person with malice
aforethought, by a
person who is of the
age of discretion (i.e. 10
years old or more) and
of sound mind. Murder
is the most serious
homicide offence

unlawful homicide
the killing of another
person without legal
justification. Murder,
manslaughter,
infanticide (i.e. killing
an infant or baby), child
homicide and culpable
driving causing death
are unlawful homicide
offences

malice aforethought
the intention to kill or
cause serious injury

to a person. This
malicious intention is
the mental element [i.e.
an intention to inflict
harm) necessary for
murder

doli incapax

a Latin term meaning
‘incapable of evil’; the
principle that a child
under 14 years of age
cannot form mens rea
(guilty mind) because
he or she does not
have the intellectual or
moral capacity to know
the difference between
right and wrong

causation

the direct relationship
between one event |i.e.
Event 1) and another
event (i.e. Event 2,
where Event 1 was
the reason Event 2
happened, and Event
2 would not have
happened by itself,
without Event 1

104

MURDER - ELEMENTS & DEFENCES

Murder is a form of unlawful homicide. It is the
unlawful killing of another person with malice
aforethought, by a person who is of the age of
discretion (i.e. 10 years old and over) and of sound
mind.

Murder is the most serious of a group of homicide
offences. On the scale of seriousness, murder is a
‘category 1 offence which must be given a prison
sentence. The maximum penalty for murder is life
imprisonment.

Whether a person is found guilty of committing
murder depends on the elements of the offence
being proved.

Elements of murder

For a person to be found guilty of murder, the

prosecution must prove each of the following six
elements beyond reasonable doubt:

Source 1 Murder is the unlawful killing of
another person with malice aforethought, by a
person who is of the age of discretion [i.e. 10
years old and over) and of sound mind.

* the killing was unlawful

» the victim was a human being

* the accused was a person over the age of discretion
» the accused caused the victim’s death

» the accused was a person of sound mind

» there was malice aforethought.

Element 1 - The killing was unlawful

The prosecutor must first establish or prove that the accused did not have a lawful reason for causing the
other person’s death. Examples of lawful killings are:

» the use of the death penalty in countries where capital punishment is legal (though this would not be
a lawful killing in Australia as the death penalty is no longer used as a sentence)

* asoldier killing an enemy in battle
* aperson acting in self-defence or under duress, and a court considers that action reasonable.

Element 2 - The victim was a human being

The victim must be a living person who has been born (i.e. not an unborn baby or an animal).

Element 3 - The accused was a person over the age of
discretion

The accused must be at least 10 years of age. The law presumes that people under the age of 10 are
incapable of forming the intent to commit a crime (i.e. doli incapax).
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Element 4 — The accused caused the victim's death

The accused’s actions must have contributed significantly and substantially to a person’s death. This
is known as causation. Causation means there must be a direct or unbroken causal link between the
accused’s actions and the death of the victim. It is usually left to the jury to decide whether the accused
caused the victim’s death.

When considering whether the accused caused the victim’s death it is useful to ask: ‘Would the death
have occurred, when it did, without the accused’s actions?’ If the answer is no, then the accused caused
the victim’s death. For example, if the accused shoots the victim and the victim dies two days later as a
result of the gunshot, then there is a direct, unbroken causal link between the accused’s actions and the
death of the victim. The victim would not have ordinarily died within two days if he or she had not been
shot by the accused.

If something intervenes to break the causal link between the accused’s actions and the death, then
the accused may not be guilty of murder. The following example demonstrates a break in the causal link.

Study tip

Tests or exam
questions may ask

you to determine
whether a crime has
been committed. To
maximise your chances
of receiving full marks,
check the accused’s
actions against each

of the elements of the
crime. For example, all
the elements of murder
must be proved for an
accused to be found
guilty of murder.

A break in the causal link

Jack and Richard had a disagreement and
Jack punched Richard. Jack left Richard
unconscious under a tree. Minutes later,

a bolt of lightning struck the tree. A tree
branch fell and killed Richard. In this
example, the lightning represents a broken
link, which is then a break in the causal link.

Source 2 A lightning strike created a break
in the causal link. As a result, there was no
longer a connection between Jack punching
Richard, and Richard’s death.

EXAMPLE

However, it is not necessary for the accused’s actions to be the sole cause of death for it to be
murder, but the accused’s actions must have contributed ‘significantly’ to the death.

Element 5 - The accused was a person of sound mind

The prosecution must establish that the accused was a person of sound mind. This is a person who knows
right from wrong, and understands the nature of what they have done. The law presumes that a person of
unsound mind cannot form the intention to commit a crime (mens rea) because they do not understand
what they are doing or they do they know that what they are doing is wrong.

For example, if the accused was in a psychotic state and stabbed another person, because at the time
they thought they were being attacked by a wild animal, then they were not ‘of sound mind’ at the time
of doing the act.

Element 6 - There was malice aforethought

To prove murder, the prosecution must prove there was malice aforethought (i.e. an intention to cause
serious harm). The state of mind that a person can have (i.e. the intention to cause serious harm) can exist
in different forms, as outlined in Source 3.
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mens rea
a Latin term meaning ‘a
guilty mind’; the mental
element of a crime |i.e.
an awareness of the
fact that the conduct

is criminal). See also
actus reus



STATE OF MIND DESCRIPTION

An intention to kill The accused intended to kill a person [not necessarily the
deceased)
An intention to inflict serious injury The accused intended to inflict serious injury, but it

resulted in death

Reckless indifference The accused knew it was probable (i.e. highly likely)
that their actions would cause death or serious injury to
another person and they were indifferent to this fact

An intention to assault a person making a lawful arrest The accused may have had no intention to kill anyone,

(which resulted in that person’s death) but they were trying to escape arrest when the death
occurred

An unintentional killing in the process of committing a The accused may have had no intention to kill anyone, but

violent crime they were committing a violent crime (punishable by 10

years in prison or more} when the death occurred

Source 3 Malice aforethought can apply to a number of states of mind (as shown above).

As seen in Source 3 above, if a person unintentionally kills another person while committing a violent
crime, the killing can still constitute murder. The following legal case is an example of how an armed
robbery — a violent crime — resulted in a finding of murder.

Jewellery store robbery ends in murder

DPP v Perry; Perry v The Queen [2016] VSCA 152 (1 July 2016)

On 12 July 2013 during an armed robbery of a store in Hastings, Gavin Perry stabbed and killed
Dermott O'Toole, a jewellery store owner in his sixties. Perry, armed with a 20-centimetre
knife and high on the drug ‘ice’, entered the store and attacked Mrs O'Toole. Her husband, Mr
O'Toole, tried to stop the attack and was stabbed twice in the chest while lying on his back on
the floor. He died as a result. Perry said he did not intend to kill when he entered the store.

Perry had a long criminal history and was on parole at the time of the killing. He pleaded
guilty to murder, intentionally causing injury and armed robbery. Perry also pleaded guilty to
two other armed robbery charges. He was sentenced to 20
years for murder. His total sentence, for all offences, was 27
years imprisonment with a non-parole period of 23 years.

Perry appealed against the severity of the sentence. The
Director of Public Prosecutions also appealed, on the grounds
that the sentence was too lenient. The Victorian Court of Appeal
rejected both appeals.

The Court of Appeal said the offender’s intention was
relevant, and ‘it must be proved - or admitted - that the ‘act of
violence” which caused the death was conscious, voluntary and
deliberate’. It also said ‘the offence of statutory murder covers
the full range of conduct, from the case where the death is an
accidental result of the act of violence to the case where the

Source 4 Expressions of community grief at the
loss of Dermott O'Toole through placing flowers in a
public place.

death is the intended result of the act’.
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Murder is not the only homicide offence. If all the elements of the murder offence are not present,
the accused may still be charged with, and found guilty of, other offences. Some additional
homicide offences include:

e attempted murder - Trying to murder someone or a failed attempt at murder
e conspiracy to murder - Planning with at least one other person to murder someone
e incitement to murder - Encouraging or authorising someone to commit a murder

e manslaughter - The unintentional killing of a person due to a reckless, dangerous act or
negligent behaviour

e infanticide - The killing by a mother of a child under 2 years old while suffering a mental
condition caused by the effects of that child’s birth

e child homicide - The killing of a child under 6 years of age in circumstances that would
normally be manslaughter.

Information on these additional homicide offences are provided in your obook assess.

Possible defences to murder

Each indictable offence consists of specific elements. Failure to prove all elements will result in the
accused being found not guilty of the crime, and the accused may try to argue that one of the elements
is missing. For example, the accused may argue that:

* the killing was lawful
» the accused was under the age of discretion
e there was a break in causation and the accused did not cause the victim’s death.

In some cases, the accused may be found guilty of an alternative offence should the elements for the
alternative offence be proven. For example, murder may be reduced to manslaughter if the prosecution
can prove the unlawful killing, but not the mens rea (the intention).

Other than defending the charge for murder on the basis that one or more of the elements has not
been satisfied, the accused can rely on a particular defence. Several defences to a charge of murder are
available. These defences generally show that the accused did not or could not form the intention (guilty
mind) to commiit the offence.

There are five possible defences to a charge of murder. These are:
» self-defence
* mental impairment
* duress
* sudden or extraordinary emergency

* involuntary actions.

Defence 1 - Self-defence

A person is not guilty of murder if:
» they believed that their actions were necessary in self-defence

 their actions were reasonable in the circumstances as the person perceived
them.

protect themselves or another person from death or really serious injury.
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D1id you know?

A Victorian man kept
his dead wife's body in
a drum in his backyard
for 23 years. The
murder was discovered
when his son-in-law
found her remains

as part of a general
clean-up.

Source 5 The law allows people to take
reasonable action (based on the circumstances])
to protect themselves or others in life-

In murder cases, the accused must believe their actions were necessary to  threatening situations.



mental impairment

a condition of the mind
which impacts on a
person’s ability to know
the nature and quality
of his or her conduct,
or that the conduct was
wrong

Defence 2 — Mental impairment

Another defence that can be raised by an accused is the mental impairment defence. A person is not

guilty of murder if, at the time of the offence, they were suffering from a mental illness (or disease of the

mind) and, as a result, they:

» did not know what they were doing because they had little understanding of the nature and quality of
their actions

» did not know their conduct was wrong or could not reason, or think about, their conduct like an
ordinary person.

A successful defence of mental impairment does not immediately result in the accused being released
from custody. That is, the verdict is not an ordinary not guilty’ verdict. Instead, it is a special verdict of ‘not
guilty by reason of mental impairment.

In these cases, the court will generally impose a custodial supervision order (i.e. an order that involves
some form of detention or supervision — often in a medical facility). This order has a nominal term of 25
years, and confines the person to a psychiatric facility so appropriate care and treatment can be provided.
The court will periodically review the order.

An example of a legal case where a person was found not guilty due to mental impairment is
provided below.

Undiagnosed psychosis results in a killing
DPP v Woodhead [2016] VSC 472 (26 April 2016)

Easton Woodhead, a man who believed he was the son of a werewolf, was charged with the
murder of a homeless man. He was found not guilty due to mental impairment. Woodhead
believed the homeless man was responsible for the theft of his motorcycle. In the
early hours of the morning on 5 January 2014, Woodhead stabbed the homeless
man, known as ‘Mouse’, several times with a large knife when he refused to help
Woodhead retrieve his motorcycle. Mouse died soon after the attack.

Extensive psychiatric evidence was given at the trial. It showed Woodhead’s
actions were due to an undiagnosed psychosis. A witness for the prosecution gave
evidence that Woodhead was probably a paranoid schizophrenic and that he knew,
at the time of the offence, that what he was doing was wrong.

Since the killing, Woodhead has received treatment and has shown remorse for

Source 6 Easton Woodhead his actions. He has been detained under a custodial supervision order. The order
leaves court under security escort  wijll be reviewed periodically.

duress

strong mental
pressure on someone
to overcome their
independent will

and force them to do
something

Defence 3 - Duress
A person is not guilty of murder if they act under duress. The defence of duress applies if, at the time of
the offence:
» the person has a reasonable belief that:
e athreat of harm exists
* the threat would be carried out unless the offence was committed
e committing an offence is the only reasonable way to avoid the threatened harm
» the person’s conduct is a reasonable response to the threat.
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In murder cases the threat must be to inflict death or really serious injury. Evidence of family
violence may be used to prove a person acted under duress.

There is no duress if the threat comes from a person with whom the accused voluntarily
associates to commit an act of violence.

Defence 4 — Sudden or extraordinary emergency
A person is not guilty of murder if they act as a result of a sudden or extraordinary emergency.
The person must reasonably believe that:
 there is a sudden or extraordinary emergency
* their actions are the only reasonable way of dealing with the situation
» their actions are a reasonable response to the situation.
In murder cases, the sudden or extraordinary emergency must involve risk of death or
serious injury.

Defence o - Involuntary actions

A person is not guilty of murder if their actions were involuntary. The involuntary nature of the accused’s
actions may mean that one or more elements of the crime cannot be met. While not technically a defence,
the involuntary nature of the accused’s actions may mean that a guilty mind (mens rea) cannot be proved.
This may see the accused acquitted of the offence, and charged or found guilty of a lesser offence.

For a murder charge, the accused may state that their actions were involuntary due to:
* Intoxication
+ automatism

* accident.

Intoxication

The defence of intoxication exists at both common law (i.e. a common law defence) and statute law (i.e.
a statutory defence). A person may be intoxicated by reason of consumption of alcohol, taking drugs, or
some other substance.

Under common law, gross intoxication is a way of proving that the accused acted involuntarily or
without intent. If the accused is so drunk or affected by drugs that he or she cannot form the intention to
commit the crime, then the person may be found not guilty. This defence is rarely successful because the
level of intoxication required to make a person’s actions involuntary is extreme.

In addition, the Crimes Act 1958 (Vic) specifies the way a court is to deal with intoxication when it is
raised in cases involving self-defence, duress and sudden or extraordinary emergency. These defences
often require the court to assess whether a person’s belief or response was ‘reasonable’. In determining
reasonableness, the court must use two tests based on whether the accused’s intoxication was:

» self-induced intoxication — Intoxication is considered to be self-induced unless it is involuntary or
due to fraud, sudden or extraordinary emergency, accident, reasonable mistake, duress, force, or the
effects of proper use of prescription or non-prescription medication. In this situation, the court must
compare the accused’s belief or actions to those of a reasonable person who is not intoxicated

* not self-induced intoxication — The court must compare the accused’s belief or actions to those of a
reasonable person intoxicated to the same level as the accused.

The legal case on the next page highlights an example of murder as a result of self-induced intoxication.
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Source 7 Under duress, a person
may have no option but to obey
and commit a crime.

reasonable belief

an honestly held opinion
about the way things
are, which would seem
to another ordinary
person with similar
characteristics (e.g. age
or maturity), in similar
circumstances, to be
sensible or correct

automatism

a state in which a
person has a total loss
of control over their
bodily movements
(i.e.is not conscious
or aware of what they
are doing), so that
they cannot form an
intention to commit a
crime

self-induced
intoxication

the act of getting
drunk of your own
free will. Intoxication
(i.e. drunkenness) is
assumed to occur by a
person’s own actions
unless there was a
factor that made it
involuntary



Source 8
Sleepwalking is one
condition during
which a person
might commit an
involuntary act. A
sleeping person
will not be capable
of having intention
(mens rea).

R v Cook [2015] VSC 406 (19 August 2015)

Following a party at his home in 2014, Steve Cook fell asleep in the backyard. He admitted to
drinking approximately 15 bottles of beer. When his partner and a female relative tried to wake
him, he woke in a rage and hit out at both women. His partner fell to the ground. Cook then
picked up the chair and hit her with such force that the chair leg penetrated her skull. Cook
was intoxicated at the time, to the point that he could not walk properly. He was remorseful and
cooperative during police questioning.

The Supreme Court heard that the couple’s relationship was, at times, violent. Cook’s
violence was attributed to his disadvantaged background, alcohol dependence and borderline
personality disorder.

A Supreme Court jury found Cook guilty of murder. He was sentenced to 21 years and 6
months in prison with a non-parole period of 17 years and 6 months.

Automatism

Automatism can be relied on where a person has a total loss of control over their bodily movements.

Because they have completely lost control, it is accepted that they cannot form the intention to commit a

crime, since they are not conscious or aware of what they are doing. Therefore, the action is considered

to be involuntary.

It is not enough to say ‘T didn’t know what I was doing’ Some external factor had to be the sole cause

of the actions. A person may be found not guilty of an offence if they committed the crime:

while sleeping or sleepwalking

while suffering concussion

during an epileptic seizure

as a result of a medical condition or because of a side effect of the proper use of medication.

Automatism does not mean the person has a mental illness. Rather, the person is in a zombie-like

state and ‘out of it’ mentally, but capable of physical acts. For this reason it is sometimes called ‘sane

automatism’ to distinguish it from ‘insane automatism’, which is also involuntary, but results from a mental

illness. Automatism is a defence that is extremely rare and difficult to prove. The leading Australian case

on the defence is R v Falconer (1990) 171 CLR 30.

R v Falconer (1990) 171 CLR 30

Mary Sandra Falconer was convicted of the murder of her husband Gordon Robert Falconer.
Mrs Falconer had suffered 30 years of violent abuse at the hands of her husband. Just before
she killed him, he had sexually assaulted her and she had become aware of facts which made
her suspect him of sexually abusing her foster daughter. During the hearing, Mrs Falconer
claimed that there was a complete blank in her memory until she woke up with a gun and her
deceased husband next to her.

After being convicted, Mrs Falconer appealed on a point of law. The High Court held that if
there was evidence of an external psychological factor (i.e. severe trauma and abuse) she could
have acted in a dissociative state. This meant that although she was sane (i.e. not mentally ill], it
was possible that her actions were not under her conscious control. A new trial was reordered.
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Accident

An accused may claim that their actions were accidental, and that he or she acted without intention to

commit the crime. If the defence is raised, the accused may be found not guilty if the actions he or she

took to commit the offence were involuntary, not conscious or deliberate and/or the person did not have

the mental state of mind required to commit the offence.

CHECK YOUR LEARNING

Define and explain

1

Define the following terms:

a unlawful homicide

b murder

¢ automatism.

How can a killing be murder when there is no real
intention to kill or inflict really serious injury?

What is a causal link and how can it be broken?
Explain what is meant by ‘self-induced intoxication’.

Synthesise and apply

5

If you had a fight with a person on the beach and left

him or her unconscious on the deserted beach, do

you think you could be found guilty of murder if the

victim had drowned when the tide came in, while still

unconscious on the beach? Give reasons.

Read each of the scenarios below and identify the type

of malice aforethought that applies in each. Justify your

answer.

a A two-year-old child dies. The parents, with the
intention of punishing the child, had refused the
child food for long periods of time.

b Cash was due to inherit a fortune if Sunny died, so
after careful planning he poisoned Sunny.

¢ Smith used a rifle to shoot Waterford in the arm.
Smith was a terrible shot and Waterford died as a
result.

Argue the cases below on behalf of either the

prosecutor or the accused about whether or not a

murder has been committed.

Alf had a verbal fight with his brother. His brother
pushed him and calmly walked away. Alf then
punched him hard in the back of the head. The
brother fell, hit his head and died.

Bree wanted her husband Tom’s money, so she
laced his food with sleeping tablets and set fire

to their house while he slept. Tom died of smoke
inhalation.

Stan killed his mother. He wrongly thought she
was going to evict him from the family home.

His psychiatrist confirmed Stan had recently
stopped taking medication that helped to control
his mental illness (which causes paranoia and
violent tendencies). The doctor said ‘at the time
of the killing, it was highly likely that Stan was in a
psychotic state’

Analyse and evaluate

8 Select one legal case from this chapter and conduct
some additional research to answer the following
questions.

a Briefly describe the facts of the case.
b Explain whether the facts of the case meet each

element of the offence.

Consider the elements and the defences. In
your view, what was the weakest element, or the
strongest defence? Write a short paragraph of
the arguments you would make, if you were the
accused, as to why the offence was not murder.

These additional resources are available via your obook assess:

» Student book » Video tutorial
questions

5.2 Check your learning culpability

How to argue criminal Other homicide offences

Going further » Weblink

Murder (Crimes Act 1958
(Vic))
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abrogate

to cancel or abolish
a court-made law
by passing an Act of
Parliament

provocation

a defence alleging loss
of control as a response
to the sufficient
provocative conduct of
another person

Victorian Law Reform
Commission (VLRC)
Victoria’s leading
independent law
reform organisation.
The VLRC reviews,
researches and makes
recommendations to
the state parliament
about possible changes
to Victoria's laws

MURDER - DEVELOPMENT OF THE LAW,
TRENDS & IMPACTS

In this topic you will explore, in relation to murder:
 the role of common law and statute law in developing the elements and defences
» trends and statistics in Victoria and another jurisdiction

» the possible impacts of the crime on individuals and society.

The role of the law in developing the elements and
defences

Murder is an old common law offence and has a long history in cases in both England and Australia.
Many of the principles of murder, including the elements, have been developed through common law.
The definition of murder is still contained in common law, with Section 3 of the Crimes Act specifying the
penalty for the crime. That is, all of the elements of murder are not set out in the Crimes Act, but have been
established throughout the years by the courts.

The courts had also developed what is known as the ‘felony murder rule’ This rule was that a person
who unintentionally caused the death of another by an act of violence could be convicted of murder
as if that person had the intention to kill. Section 3A was inserted into the Crimes Act, which abrogates
(cancels) the felony murder rule.

Various common law defences can still be raised to defend a murder charge. These include the
defences of intoxication, accident and automatism.

Although the elements of murder are contained in common law, various additions or changes have been
made to the crime, as well as the defences that are available in murder cases. For example, there is now a
statutory intoxication defence, set out in Section 322T of the Crimes Act.

The Victorian Parliament has also had a significant role in changing the law in relation to killings
involving family violence and abolishing certain defences. A summary is provided below.

The abolition of provocation and defensive homicide

Before the defence of provocation was abolished, a person charged with murder could be found guilty of
manslaughter instead. In 2005, following the Victorian Law Reform Commission’s extensive review of
homicide laws, the Victorian Parliament abolished (i.e. removed) the partial defence of provocation. This
legal change meant that people who killed their domestic partner out of jealousy, rage or a sudden loss of
control could no longer argue that the victim provoked them in some way.

Women’s groups and the families of people killed as a result of family violence welcomed the change.
They felt the law was out of date, harked back to days when women had few rights and blamed the victim
rather than the offender.

At the same time, the Victorian Parliament created the offence of defensive homicide for people
who killed an abusive partner or family member after suffering ongoing family violence. This offence
applied in cases where a person genuinely believed that the killing of another person was necessary
to defend themselves or someone else, but their belief was unreasonable in the circumstances (e.g. it
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was not ‘self-defence in the moment, so they had time to take
another course of action, or it was ‘in the moment’ but the person
used unreasonable force). These offenders would be not guilty of
murder, but guilty of defensive homicide.

The new offence of defensive homicide was initially welcomed,
but was soon criticised. It was supposed to help women who killed
their violent partners, but research revealed it was not achieving its
purpose. A Victorian Department of Justice discussion paper noted
that between 2005 and 2010 there were 13 defensive homicide
cases in Victoria. Many were the result of a single violent incident

between males, with a minority of cases involving women or family
relationships. Source 1 Women's groups and the families of people killed
In 2014, the offence of defensive homicide was abolished. To by family violence welcomed the abolition (removal) of the
provide a suitable defence for persons who kill following prolonged ~ Partial defence of provocation in 2005.
family violence, the law of self-defence was changed. The law now states that a person is not guilty of
murder if the person believes their conduct is necessary in self-defence and their behaviour is reasonable

in the circumstances as they perceive them.

Trends and statistics

While Australia’s homicide rates fluctuate from year to year, there is generally no significant increase. As
shown in Source 2, homicide rates are relatively stable and decreasing in some states and territories over

time.
2012 2013 2014 2015 2016
New South Wales 1.5 1.8 1.5 1.3 1.3
Victoria 1.6 1.4 1.8 1.7 1.9
Queensland 2.3 2.0 2.4 2.2 2.4
South Australia 3.0 2.4 2.0 2.1 2.2
Western Australia 2.2 1.8 1.4 1.9 2.4
Tasmania 2.5 - 1.7 1.2 2.5
Northern Territory 9.8 9.9 4.9 6.5 2.0
Australian Capital Territory 1.6 - 0.8 1.5 1.0

Source: Australian Bureau of Statistics, Recorded Crime - Victims Australia, 2016
Source 2 While Australia’s homicide rates fluctuate from year to year, there is generally no significant increase in murders.

In Victoria, the statistics show that the homicide rate has generally fluctuated, without any real trend of

increasing or decreasing. The number of homicide incidents recorded generally reflects the size of the

population. Crime Statistics
Victoria’s Crime Statistics Agency (CSA) records show that between April 2016 and March 2017, Agency (CSA)

an independent

of the 237 recorded homicide offences recorded during that period: orgamsztion
responsible for
processing, analysing
offences and publishing Victorian
crime statistics

* 69 were murder offences, 82 were attempted murder offences and 76 were driving causing death

* 201 were not family related, and 36 were family related.
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Sentencing Advisory
Council

an independent
statutory body that
provides statistics on
sentencing in Victoria,
conducts research,
seeks public opinion
and advises the
Victorian Government
on sentencing matters

The Sentencing Advisory Council records that there were 106 murder cases determined between
1 July 2011 and 30 June 2016. Of those cases:

* 6.6 per cent of the offenders were female and the rest were male

» 30.2 per cent of the offenders were aged between 35 and 44 years, 27.4 per cent were aged between
25 and 34 years, and 11.3 per cent were aged 24 or under

+ all of the offenders received a term of imprisonment, with the vast majority of offenders receiving a
prison term of 18 years or more.

Queensland

Similar to Victoria, Queensland’s homicide rate has generally fluctuated and reflects the size of its

population. Queensland’s records show that between 1 June 2016 and 30 June 2017, there were 134

homicides. Of those, 38 were murder offences, 75 were attempted murder offences and 12 were driving

causing death offences.
The Queensland Sentencing Advisory Council in its Sentencing Spotlight on Murder report, published

in April 2017, reported that:

* between 1 July 2005 and 30 June 2016, there were 195 murder offenders

* 10 offenders were aged under 17 years

» 83.3 per cent of offenders were male

» the average age of offender was 37 years. Interestingly, the average age of female offenders was
42.8 years (though this increase may be because of fewer female offenders which therefore can skew
averages)

* 18.5 per cent of the offenders were Aboriginal or Torres Strait Islander. This statistic has been criticised,
given Indigenous people make up only 3.8 per cent of the population

 all adult offenders received life in prison.

Possible impacts of murder

The most obvious impact of murder is the loss of the victim’s life. However, murder also has a devastating
and lasting impact on the victim’s family and friends. It results in grief, anger and emotional trauma. This
trauma may be exacerbated (made worse) when family members witness the attack, discover the body
or find out the attack was excessively brutal. This trauma may be long-lasting, particularly if the police
cannot find the offender or if it takes the legal system several years to bring the offender to court. Family
members may feel stress long after the legal system has dealt with the case. Significant dates like the
anniversary of the death or the victim’s birthday can remind family members of their loss.

Family members often feel they have few rights when dealing with the legal system or the media. They
are not the immediate victim and are entitled to only limited information about police investigations.
They often feel ‘invisible’ in the criminal justice system. They may want to know exactly how their family
member died, but that information may be withheld for legal reasons. They may also be subject to media
scrutiny, making their private lives public. Constant media reports, published images of the victim and
speculation about the family member’s death can cause family members distress.

Bayley v The Queen [2013] VSCA 295 (21 October 2013) is a murder case that shocked the community
and attracted significant media coverage.
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Adrian Bayley's offences and sentences

Bayley v The Queen [2013] VSCA 295
(21 October 2013)

In 2012 Adrian Bayley, a man with an extensive
history of violence, raped and murdered Gillian
(Jill) Meagher, dragging her from the street as she
walked home from a pub in Brunswick.

On 19 June 2013, Bayley was sentenced in the
Supreme Court to life in prison with a non-parole
period of 35 years. He appealed, saying the sentence

was too harsh. Source 3 Adrian Bayley was sentenced to
The appeal judges found that the gravity of the life imprisonment for the murder of Jill
killing warranted a life sentence. They said: Meagher.

The non-parole period fixed by His Honour was entirely within range in the circumstances
of this offending. We observe that the learned judge made limited moderation for the early
plea and some remorse. However, those matters needed to be put in context. Initially the
applicant in the record of interview denied involvement. It was only when confronted by
the evidence against him that he admitted guilt and assisted the police. Furthermore, the
gravity of the applicant’s prior history - including 20 sexual assaults involving 17 rapes -
were carefully laid out and considered by His Honour.

Three further cases were brought against Bailey in 2014 and 2015, and he was found guilty of
three more rapes, which were committed before he killed Meagher. His non-parole period was
extended to 43 years. He appealed, and gained a reduction to 40 years. He cannot be released
until 2055, when he is 83.

Victim impact statements

To assist victims and their families, courts can take victim impact statements into account when
sentencing. These can be heart-rending, as the judge in the R v Zandipour [2016] VSC 387 (12 July 2016)
case noted.

Brutal murder, random and unprovoked

R v Zandipour [2016] VSC 387 (12 July 2016)

On 18 October 2014, Kyle Zandipour, 29, brutally attacked a stranger, Joshua Hardy at 1.10 am
outside a McDonald’s store on St Kilda Road, Melbourne. After delivering three vicious kicks he
stomped on Hardy's head, causing his vertebral artery to tear. He then turned and walked away.
He did not assist the victim or stop to see if he was hurt. Later, he showed some remorse. He had
few prior convictions and good prospects of rehabilitation.

The jury found Zandipour guilty. In sentencing, the judge commented that the victim did not
represent any kind of threat and that this was a random act of violence. The judge also referred
to the need to deter others from committing similar acts.

Zandipour was sentenced to 20 years' imprisonment with a non-parole period of 16 years.
The judge referred to the impact on the family and the community, saying:
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victim impact
statement

a statement filed with
the court by a victim,
and considered

by the court when
sentencing. It
contains particulars
of any injury, loss or
damage suffered by
the victim as a result
of the offence



STUDY

STUDY

bail

the release of an
accused person from
custody on condition
that they will attend
a court hearing to
answer the charges
bail justice

a volunteer who
works within the
justice system,
generally outside
normal court
operating hours, to
hear applications
for bail, remand and
interim or temporary
accommodation
orders relating to
children

Your actions have caused untold suffering. Mr Hardy's father, David, told the Court about
the 100 feet tall waves of grief that crash over him. Six seconds of mindless violence has
unleashed a tsunami of grief that has swept over all of those who loved Joshua Hardy.
Their lives will never be the same. | have had regard to their victim impact statements in
sentencing you ... In senselessly taking another life, you have cruelled your own future ...

The Court has a duty to uphold the sanctity of human life. There must never be any doubt
about the commitment of the community, and the Court through which it speaks, to defend
the importance of human life with the imposition of substantial penalties.

Furthermore, crimes of this kind, involving random acts of violence dished out to hapless
passers-by on the streets of Melbourne must be strongly denounced and must attract a
significant penalty to deter others from engaging in like behaviour.

Murder also impacts on public confidence in the police and the legal system to keep the community
safe. People who live in close proximity to where the murder occurred may no longer feel safe. People in
the broader community may feel vulnerable and become cautious about where they go and with whom
they interact. Sometimes a particularly cruel or brutal murder spurs the community into action. People
may march in the street or place flowers in memory of the victim to show solidarity or to advocate for a
change in the law. The Bourke Street tragedy, detailed in the case study below, was another incident that
unsettled the public’s confidence in the law.

Bourke Street tragedy

InJanuary 2017 a tragicincident occurred
when a 26-year-old driver, Dimitrious
Gargasoulas, drove his car down Bourke
Street and through Bourke Street Mall -
a major shopping mall in the middle of
Melbourne’s CBD. Gargasoulas allegedly
killed six people, including a 3-month-old
and a 10-year-old school girl, and injured
many others. Within days of the tragedy,
the Victorian Government announced
that it would amend the Bail Act 1977 (Vic) to establish a night court so that magistrates could
hear bail applications for people charged with violent offences outside normal operating hours.

Source 4 Bourke Street floral shrine

The Government swiftly announced this proposed law reform because the alleged offender in
the tragedy had been released into the community on bail by an after-hours bail justice only
12 days before the deadly incident.

Bailjustices are adults who volunteer to work in the criminal justice system generally outside
normal court operating hours (e.g. on the weekends or late at night] hearing applications for
bail, remand and the interim or temporary accommodation orders relating to children. While
bail justices undertake a Justice of the Peace course, they do not have formal legal training and
expertise like magistrates. The purpose of this change in the law was to increase the safety and
protection of the community. It is also an example of a law changing as a result of a specific
event or incident.

Source 5 lists some of the possible impacts that murder can have on individuals (i.e. the offenders,
victims and their families) and society.
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Impacts on the offender

Guilt or shame in causing a death
Legal costs

Custodial sentence

Lost labour and income in the
household

Impact on the family’s social
standing, finances and health and
well-being

Negative influences as a result of
exposure to prison

Impacts on victims and their families

Loss of life

Disruption to family life

Trauma, grief and loss and related
medical issues

Funeral costs

Lost labour and income in the
household

Continuing psychological issues
Loss of trust in law and order and
community values

Impacts on society

Cost of publicly funded medical
treatment (if death was not
immediate)

Need for coronial services
Increased need for police, fire and
emergency services

Trauma to emergency services
workers responding to incident
Loss of workplace productivity
Loss of trust in law and order and

Source 5 A summary of the impacts of murder

CHECK YOUR LEARNING

Define and explain

1 Briefly explain the defence of provocation and why it
no longer applies in Victoria.

2 From which sources of law is the crime of murder
derived?

3 Explain what a victim impact statement is and when it
is used in a criminal case.

4 How are emergency services workers possibly
impacted by a murder?

Synthesise and apply
5 Australia is generally considered to be one of the most
liveable countries in the world. What do Australia’s
homicide statistics tell us about liveability in Australia?
Conduct some research online to help you complete
this task.
6 Read the legal case Bayley v The Queen.
a Outline the key facts of this case.
b Would a jury have been used in this case? Justify
your answer.
¢ Conduct some research on this case and provide
a summary of the impact this case had on young
women in society in particular.

community values

7 Consider the crime statistics in relation to murder for
both Victoria and Queensland.

a Inyour view, why do crime statistics for murder
fluctuate or stay generally stable?

b What sort of crime do you think might show an
increase or decrease in occurrence?

c Discuss as a class your views as to why you believe
males predominantly commit the crime of murder.
Where possible, undertake further research to
SUppOrt your views.

Analyse and evaluate
8 Read the legal case R v Zandipour.

a Outline the key facts of this case.

b In your view, does a random crime have any more
or less impact on society than a crime where the
person knows their attackers? Discuss as a class.

¢ Discuss the ability of victim impact statements to
influence the judge in sentencing.

9 Evaluate the ability of courts to be able to address the
impacts that murder has on a society when sentencing
an offender.

These additional resources are available via your obook assess:

» Student book » Sample » Sample » Weblink
questions Victim impact statement Arguing culpability Sentencing Advisory
5.3 Check your learning response Council
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reckless

acting, or not acting,
with conscious
awareness of the
potential harm that is
likely to be suffered

culpable driving

the act of causing the
death of another person
while driving a motor
vehicle in a negligent

or reckless manner or
under the influence of
drugs or alcohol

accused

acting, or not acting,
with conscious
awareness of the
potential harm that is
likely to be suffered

CULPABLE DRIVING - ELEMENTS &
DEFENCES

Driving a motor vehicle is a complex task, even
though it is an act that occurs millions of times
on any given day. It requires concentration
and coordination. Responsible drivers are

required to obey the road rules and drive
safely. Reckless drivers (i.e. drivers who take
high risks while driving) endanger the health
and lives of other drivers, passengers and
pedestrians. A driver who Kkills someone as a
result of extreme carelessness or recklessness

while driving may be charged with culpable
driving causing death (commonly referred to

Source 1 Section 318 of the Crimes Act 1958 (Vic)
states a person can be found guilty of culpable
driving causing death if the person was responsible
for the death of another road user while driving a
motor vehicle.

as culpable driving).
Culpable driving carries a maximum
penalty of 20 years in prison and/or a fine of
2400 penalty units. Whether a person is found
guilty of committing culpable driving depends

on the elements of the offence being proved.

Elements of culpable driving

For a person to be found guilty of culpable driving, the prosecution must prove the following two
elements beyond reasonable doubt:
* the accused was the driver of a motor vehicle

» the accused culpably caused a person’s death while driving the motor vehicle.

Element 1 — The accused was the driver of a motor
vehicle

This means that the accused must have substantial control over the movement of a motor vehicle.
Motor vehicles are generally motorised vehicles intended to be driven on a highway (namely cars,
trucks, buses or motorbikes).

Vehicles that are not motor vehicles include those intended to be used on a railway or tramway, and
motorised wheelchairs which cannot go at a speed of more than 10 kilometres per hour and which are
used to carry an injured or disabled person.

Element 2 — The accused culpably caused a person’s
death while driving the motor vehicle

‘Culpability’ is a responsibility for a fault or wrong. When the courts talk about ‘culpability’ in

relation to driving it means that the accused must have been driving the motor vehicle in one of the

following ways:

* Driving recklessly — that is, consciously and unjustifiably disregarding a substantial risk that
another person would die or be seriously injured (e.g. driving at high speeds in bad weather)
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» Driving negligently — that is, failing (to an unacceptable degree) to observe a reasonable standard
of care that a reasonable person would have observed in similar circumstances, and others in the
community have a right to expect (e.g. driving while fatigued to such an extent that the driver ought to
have known that there was a risk of falling asleep)

» Driving under the influence of alcohol or a drug — that is, to the extent of being incapable of

properly controlling the vehicle.

DRIVER FATIGUE
CRASH ZONE

NEXT 95km

-

. =
Source 2 Culpable driving includes driving negligently by being Source 3 Culpable driving includes driving under the influence
fatigued to such an extent that the driver ought to have known of alcohol or a drug to the extent of being incapable of properly
that there was a risk of falling asleep. controlling the vehicle.

In DPPv McDevitt [2016] VCC 1668 (10 November 2016), the offender recklessly and negligently drove
a vehicle under the influence of alcohol and killed an elderly pedestrian standing in her own driveway.

Driver erratic, drunk and unlicensed

DPP v McDevitt [2016] VCC 1668 (10 November 2016)

On 26 July 2015 Allan McDevitt stole a car, drove it negligently and killed a 74-year-old Hadfield
woman who had just been dropped home. Prior to the collision, he was driving at an estimated
speed of 95 km/h (in a 60 km/h zone) and on the wrong side of the road. The victim was
standing near a parked car when McDevitt slammed into it. She was thrown into her driveway
and critically injured. She died weeks later.

McDevitt was so drunk that he did not have proper control of the vehicle. He had a blood
alcohol concentration (BAC) reading of 0.109 per cent when tested, which is more than twice the
legal limit of 0.05 per cent. The County Court heard that McDevitt suffered long-term depression
and post-traumatic stress disorder following a collision in which a pedestrian died some eight
years earlier. A doctor’s report indicated that the earlier incident led to McDevitt's long-term
drinking and untreated health issues.

McDevitt pleaded guilty in the County Court to theft, culpable driving and unlicensed driving.
He was sentenced to 7 years and 9 months in prison, and was to serve a non-parole period of
5years and 3 months.
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The following legal case further highlights the effect of negligent driving on an entire family and their
community. The incident left four people dead and one child without a family.

Culpable driving kills four of five family members
Gill v The Queen [2016] VSCA 261 (4 November 2016)

On 28 February 2014, all but one member of a family of five died when a truck driver failed to
stop at an intersection on a country road near the town of Catani, south of Melbourne. The
truck drove into the path of a family’s car, which had right of
way at an intersection. The truck rolled on its side and dragged
the car 35 metres. There was no evidence that the driver was
affected by alcohol, drugs or fatigue.

The driver, Jobandeep Gill, blamed his truck’s faulty gears
for his failure to obey a stop sign at the intersection. An eye
witness said that the truck did not slow down prior to driving
through the intersection and a mechanical analysis did not find
a fault with the truck’s gears.

A jury found Gill guilty of four counts of culpable driving
causing death. He was sentenced to 10 years in prison and must

Source 4 The scene of the crash near the town of serve a non-parole period of 6 years and 3 months. Gill's appeal

Catani in February 20
the same family dead

D1 you know?

Using a mobile phone
while driving is enough
to justify charging a
driver with culpable
driving if they cause a
collision and someone
dies as a result.

e (eIl ) against his conviction was dismissed.

Possible defences to culpable driving

Each indictable offence consists of specific elements. Failure to prove all elements will result in the

accused being found not guilty of the crime. For example, the accused may argue that:

» the accused was not driving the vehicle

* the driving was not culpable (e.g. the motor vehicle collision and resulting death were not caused by
the driver’s recklessness, gross negligence, intoxication or drugs, but by unexpected and unpredictable
mechanical failure or poor environmental or road conditions).
In the example below, the accused will argue that he was not the driver of the vehicle.

EXAMPLE

The accused was not driving the vehicle

A car carrying two men crashed at high speed and flipped over. Both men were ejected from the car.
One man suffered a brain injury, and the other died in the crash. The surviving man was charged
with culpable driving as a result of the incident. He said he could not remember who was driving
at the time.

An expert called in the case said that there was a 75 per cent chance that the accused was
ejected from the driver’s side of the car, making him the driver. However, a text message sent to
a friend just before the collision indicated that the man was not driving at the time of the crash.
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In some cases, the accused may be found guilty of an alternative offence should the elements for the
alternative offence be proven.

In the following legal case, a collision between a truck and a train resulted in the death of 11 people.
The truck driver successfully defended a culpable driving charge, arguing that he was not negligent and
that the accident was due to poor road conditions at the time.

Not driving culpably in the circumstances

Christiaan Scholl, Supreme Court of Victoria (unreported, 2009)

On 6 June 2007, Christiaan Scholl drove his truck onto a level crossing north of Kerang in
northern Victoria. His truck collided with a V/Line passenger train bound for Melbourne. Eleven
people were killed in the accident. The prosecution alleged
that the truck driver did not take proper care when entering
the intersection.

The driver gave evidence in his defence and said he could
not explain why he did not see the flashing warning lights
until it was too late. Experts were able to establish that the
intersection was sufficiently flawed and presented difficulties
to the driver. Two other truck drivers gave evidence to say they
found it difficult to see the flashing red lights at the crossing.

In addition to the 11 people who died, 23 were injured and
three were unaccounted for. The driver was found not guilty of

11 charges of culpable driving causing death and eight charges  Source 5 Police rescue workers remove victims from
of negligently causing serious injury. the wreckage of a passenger train which collided
Media reports suggested that families of the victims were ~ With a semi-trailer at a level crossing, six kilometres

left unsatisfied because blame had not been attributed to

Victoria.
anyone for the crash.

Other than defending the charge for culpable driving on the basis that one or more of the elements has
not been satisfied, the accused can rely on a particular defence. These defences generally show that the
accused did not or could not form the intention (guilty mind) to commit the offence.

There are three main possible defences for culpable driving. These are:
* duress
* sudden and extraordinary emergency

* involuntary actions (i.e. automation).

Defence 1 - Duress
A person is not guilty of culpable driving if they act under duress. The defence of duress applies if, at the
time of the offence:
» the person has a reasonable belief that:
» athreat of harm exists
* the threat would be carried out unless the offence was committed
* committing an offence is the only reasonable way to avoid the threatened harm
+ the person’s conduct is a reasonable response to the threat.

There is no duress if the threat comes from a person with whom the accused voluntarily associates to
commit an act of violence.
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north of the country town of Kerang in north-western

duress

strong mental
pressure on someone
to overcome their
independent will

and force them to do
something

reasonable belief

an honestly held opinion
about the way things
are, which would seem
to another ordinary
person with similar
characteristics (e.g. age
or maturity), in similar
circumstances, to be
sensible or correct



The following example explores how the defence of duress can be used to defend a charge of
culpable driving.

EXAMPLE

Duress as a defence in culpable driving causing death

A bank robber, holding a gun, jumps into a car halted at traffic lights. The robber shouts ‘Get me
out of here, or I'll shoot!" The driver is terrified and fears being shot. He speeds off and kills a
pedestrian crossing the green light. The driver could raise duress as a defence.

Study tzpm

Whether someone has
committed culpable
driving causing death
will be determined by
checking the offender’s
actions against each
element of the offence
and then considering
any defences applicable
to the circumstances of
the case.

Defence 2 - Sudden and extraordinary emergency
A person is not guilty of culpable driving if, in extraordinary circumstances, they act as a result of a
sudden or extraordinary emergency.
The person must reasonably believe that:
» there is a sudden or extraordinary emergency
 their actions are the only reasonable way of dealing with the situation
» their actions are a reasonable response to the situation.
The following hypothetical scenario provides an example of a type of emergency that may occur
when driving.

EXAMPLE

Sudden and extraordinary
emergency as a defence in
culpable driving causing death

In seeing a runaway car rolling down a hill, a man
opens the car door, jumps into the driver’s seat
and tries to steer it away from a crowded street.

In the process he hits a large cardboard box.

Source 6 A runaway car rolling down a hill
creates a sudden and extraordinary emergency.

A homeless person is sleeping inside the box.

automatism

a state in which a
person has a total loss
of control over their
bodily movements
(i.e. is not conscious
or aware of what they
are doingl, so that
they cannot form an
intention to commit a
crime

Defence 3 - Involuntary actions

A person is not guilty of culpable driving if their actions were involuntary. The involuntary nature of the
accused’s actions may mean that one or more elements of the crime cannot be met. While not technically
a defence, the involuntary nature of the accused’s actions may mean that a guilty mind (mens rea) cannot
be proved. This may see the accused acquitted of the offence charged or found guilty of a lesser offence.

For a culpable driving charge, the accused may state that their actions were involuntary due to
automatism.

Automatism

Automatism can be relied on where a person has a total loss of control over their bodily movements.
Because they have completely lost control, it is accepted that they cannot form the intention to
commit a crime, since they are not conscious or aware of what they are doing. Therefore, the action
is considered to be involuntary.
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It is not enough to say ‘I didn’t know what [ was doing’. Some external factor had
to be the sole cause of the actions. A person may be found not guilty of an offence if
they committed the crime:

» while sleeping or sleepwalking

» while suffering concussion

* during an epileptic seizure

* as aresult of a medical condition or because of a side effect of the proper use of
medication.

Automatism does not mean the person has a mental illness. Rather, the person
is in a zombie-like state and ‘out of it’ mentally, but capable of physical acts. For
this reason it is sometimes called ‘sane automatism’ to distinguish it from ‘insane
automatism’, which is also involuntary, but results from a mental illness.

Automatism is a defence that is extremely rare and difficult to prove.

Source 7 Sleepwalking is one
condition during which a person
might commit an involuntary act. A
sleeping person will not be capable
of having intention (mens rea).

Define and explain

CHECK YOUR LEARNING

¢ Consider the sentence imposed in the case. Do

1 Describe the elements of the offence of culpable
driving causing death.

2 Explain two possible defences for culpable driving.

3 Provide an example of when a sudden or extreme
emergency might be used as a defence to a culpable
driving charge.

Synthesise and apply

4 Read the legal case DPP v McDevitt. Explain how the
facts of this case meet the elements of the crime of
culpable driving causing death.

5 Read the legal case Gill v The Queen.

you think the sentence fits the crime? Justify your
response.

7 For each of the following cases, argue the case for
either the prosecution or the accused.

a

[t was a drizzly, wet day. It was estimated that
Dominic was riding at 95 km/h (in a 60 km/h
zone) when he hit a pothole and lost control of his
motorcycle. It slid sideways into people standing at
a tram stop. One person died.

Marita was found in pyjamas, dazed and hurt on the
side of the road at 3.00 am. She had driven through
a red light and had collided with another vehicle.

The other driver was dead. When questioned,

she said she did not know what happened. It was
later found that she had taken new sleeping tablets
after consuming two glasses of wine. Users of

this medication are warned that it may cause
‘potentially dangerous complex sleep-related
behaviours’

a Explain how the elements of culpable driving
causing death are evident in this case.

b What defence did the driver raise and why was it
not successful?

¢ Do you think the outcome and sentence in the case
were just? Give reasons for your answer.
Conduct an Internet search to find a newspaper article

that involves a case of culpable driving. Analyse and evaluate

a Briefly explain the facts of the case. ) » .
8 In your view, should culpable driving be abolished as

a crime, and people should be charged with murder
instead? Discuss as a class.

b Explain whether the facts of the case meet each
element of the offence.

These additional resources are available via your obook assess:

» Student book » Weblink
questions Culpable driving causing
5.4 Check your learning death (Crimes Act 1958
(Vic))
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Study tip

The Sentencing
Advisory Council is a
Victorian independent
statutory body that aims
to inform, educate and
advise on sentencing
issues. It is a useful
source of information
and statistics about
crime and sentencing
in Victoria. If you are
researching an offence
in depth you will find
good material here.

D1 you know?

The Locomotive Acts
(UK] regulated the use
of all mechanically
propelled vehicles on
public roads at the

end of the nineteenth
century. The maximum
speed was 4 miles per
hour (6.4 km/h) in the
country and 2 miles per
hour (3.2 km/h] in the
city. Aman carrying a
red flag was required to
walk in front of a vehicle
towing a trailer.

manslaughter

a crime where one
person does not
intend to kill, but their
reckless or negligent
conduct results in the
killing of another

Crime Statistics
Agency (CSA)

an independent
organisation
responsible for
processing, analysing
and publishing Victorian
crime statistics

Sentencing Advisory
Council

an independent
statutory body that
provides statistics on
sentencing in Victoria,
conducts research,
seeks public opinion
and advises the
Victorian Government
on sentencing matters

CULPABLE DRIVING - DEVELOPMENT OF
THE LAW, TRENDS & IMPACTS

In this topic you will explore, in relation to culpable driving:

» the role of common law and statute law in developing the elements and defences
» trends and statistics in Victoria and another jurisdiction

 the possible impacts of the crime on individuals and society.

The role of the law In developing the elements and
defences

Common law

Unlike other offences related to unlawful killing, the elements of the offence do not have a history of long,
slow development through the common law. Motor cars were first built in Australia around the 1890s.
Because they are comparatively new, the law in relation to their use is also new. South Australia was the
first state to regulate car use (in 1904) and other states followed soon after. Therefore, in relation to the
elements, the role of courts is largely to interpret the legislation and apply it to the facts of the case.

Automatism, a defence that can be raised to defend a culpable driving claim, is a common law defence,
and therefore the common law principles still apply.

Statute law

Culpable driving is a statutory offence under the Crimes Act 1958 (Vic). Culpable driving laws were initially
defined in statute and have been refined through statutory interpretation as courts hear cases. The offence
was developed in direct response to high road tolls and community concerns about irresponsible drivers
who put other people’s lives at risk.

Reform of the law on culpable driving causing death has been limited to altering the maximum penalty
for the offence to reflect changes in community attitudes. The penalty for this offence has increased in the
last two decades from a maximum of 10 years in prison to 20 years in prison.

This shows a significant change in people’s attitudes. In the past, people were more sympathetic to
those who killed while driving a motor vehicle. The community has slowly come to realise that driving
causing death is a form of involuntary manslaughter and deserving of a similar penalty. The unnecessary
carnage on our roads has led to the community wanting drivers whose actions are grossly negligent to be
punished appropriately.

Trends and statistics

Victoria

In Victoria, the Crime Statistics Agency (CSA) has recorded that between April 2016 and March 2017,
there were 76 driving causing death offences. However, this number includes all driving offences which
result in death, and not just culpable driving. This is an 8.4 per cent decrease in the previous year’s number,
being 83. Over the past five years, there has been no trend of increase or decrease in the number of
culpable driving offences.

In Victoria, Sentencing Advisory Council statistics show an increase in imprisonment rates for the
offence over time. Over 85 per cent of offenders sentenced for culpable driving causing death receive an
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immediate custodial sentence. In 2015, the Council reported that NUMBER OF PEOPLE SENTENCED FOR CULPABLE

. . - : DRIVING CAUSING DEATH IN VICTORIA (2011-2016
in relation to culpable driving causing death: [ )

©
* speeding, excessive alcohol and intentional high-risk g “ 18 16
behaviour were the most common causes g 15 |
* 89 per cent of offenders were male é 1047 —] ;
» 75 per cent of offenders were between the ages of 18-34 ey s | u B B | | 6 B
» 87 per cent of offenders charged pleaded guilty g g ” 15 . .
» the most common range of imprisonment length imposed z 2011-12 2012-13  2013-14 2014-15  2015-16

was between five and six years. Year
People sentenced
Q U e e N S [a N d Immediate custodial sentence
. . L . Source: Crime Statistics Agency, Recorded Offences, Year ending
A comparison of culpable driving statistics across Australian 31 March 2016

states is difficult because in some jurisdictions the statistics are
Source 1 The number of people sentenced for culpable

driving causing death in Victoria fluctuated from year to
year, but there was a general decrease from 2011 to 2016.

not counted separately, but are included in a general category such
as ‘other homicide offences, or the offence is classified differently.
For example, in Queensland the statistics are recorded as ‘driving
causing death’.

NUMBER OF REPORTED OFFENCES OF DRIVING CAUSING DEATH IN QUEENSLAND (2011-2016)

2011-12 2012-13 2013-14 2014-15 2015-16
Driving causing death 31 32 23 21 20

Source: Queensland Police Service, Region and District Crime Statistics 1 July 2011 to 30 June 2016

Source 2 In Queensland, the number of reported offences of driving causing death has fallen.

At first glance, Queensland seems to have more culpable driving deaths
than Victoria. This difference may be due to these states having different
geographies, road systems, population distributions and driving distances.
However, itis more likely to be due to the type of data collated. The Queensland
data shows all reported incidents whereas the Victorian data only shows the
number of people found guilty and sentenced for the offence.

The number of culpable driving deaths in Victoria and Queensland is
relatively low, considering that these states have populations of more than 5
million and 4 million respectively. Data shows that since 2012, the number
of culpable driving convictions in Victoria and the number of reported
cases in Queensland have decreased. This may be due to advances in road
engineering and improved safety features in cars.

Possible impacts of culpable driving

High-risk behaviour including excessive speed, fatigue, use of a mobile phone
and use of alcohol and drugs while driving can result in fatal motor vehicle

. .. . . EAR PAULS STORY
collisions. These collisions have long-term personal, social and economic ¢ W PG

effects on the offender, victims, their families and the community.
Source 3 The Transport Accident Commission is
aiming for a future without serious injuries and
lives lost on Victorian roads with the Towards
Zero campaign.
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Source 4 lists some of the possible impacts that culpable driving can have on individuals (i.e. the

offenders, victims and their families) and society.

IMPACTS ON THE OFFENDER

e Medical treatment and costs |if
injured)

e Guilt or shame in causing a death

e |egal costs

e Likelihood of a custodial sentence

e |ostlabour andincome in the
household

e |mpact on their family’s social
standing, finances and health and
well-being.

e Damage to, replacement or
impounding of vehicle

IMPACTS ON VICTIMS AND THEIR
FAMILY

e |oss of life

e Disruption to family life

e Trauma, grief and loss and related
medical issues

e Funeral costs

e |ostlabour andincome in the
household

e Continuing psychological issues

e | oss of trust in law and order and
community values

IMPACTS ON SOCIETY

e Cost of publicly funded medical
treatment

e Need for coronial services

e |ncreased need for police, fire and
emergency services

e Trauma to emergency services
workers responding to fatal
collision

e Increased insurance premiums for
motor vehicles

e Loss of workplace productivity

e Damage to community property

e Loss of trustin law and order and
community values

Source 4 A summary of the impacts of culpable driving offences

CHECK YOUR LEARNING

Define and explain

1 Is culpable driving a common law or statute law
offence? Where would you find the statute or case that
establishes culpable driving as an offence?

2 Describe two impacts that culpable driving can have
on:
a the offender’s family
b society
c the victim’s family.

3 Explain how automatism can be used as a defence to a
charge of culpable driving.

4 Are culpable driving offences increasing or decreasing
in both Victoria and Queensland? Explain.

Synthesise and apply

5 Create an infographic which gives the reader a quick
overview of current trends for the offence of culpable

driving causing death. Instructions to help you create
an infographic are provided on your obook assess.
Many of your friends often engage in negligent or
reckless acts while driving that can result in a collision,
possibly causing death. For example many of your
friends talk on the phone while driving, text, eat, are
distracted by loud music or speed. Devise a way in
which you would convince your friends that these sorts
of acts can quickly result in a culpable driving charge.

Analyse and evaluate

7 What do you consider to be the major causes of

culpable driving and to what extent is culpable driving
a problem in Australian states? Give reasons for your
answer.

Discuss the extent to which you believe the Victorian
Government has adequately responded to careless or
reckless driving which results in death.

g These additional resources are available via your obook assess:

» Student book » Video tutorial » Weblink » Weblink
questions How to create an Sentencing Advisory Queensland Police
5.5 Check your learning infographic Council Service
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rape

the act of sexually
penetrating another
person without consent

accused
a person charged with a
criminal offence

D1 you know?

Itis an offence for a
person to have sex with
their spouse, de facto
partner, girlfriend or
boyfriend without their
consent. The fact that
they are married orin a
relationship makes no
difference to consent,
which is required every
time.

RAPE - ELEMENTS & DEFENCES

Rape is defined as sexual penetration without
consent. It is a form of violence and is punishable
by a maximum of 25 years in prison. The legal
definitions of rape and other sexual offences are
set out in the Crimes Act 1958 (Vic).

Many victims of rape wrongly blame
themselves rather than the offender. Some do not
tell their families and many do not report the crime
to the police. Rape is therefore under reported as a
crime. Victims also do not report because they fear

the criminal justice system and its ability to achieve

a just outcome in their case.

Whether a person is found guilty of committing
rape depends on the elements of the offence being
proven.

Source 1 Rape is defined as sexual penetration
without consent. It is a form of violence.

Elements of rape

To be found guilty of rape, the prosecution must prove, beyond reasonable doubt, that at the time of the

offence there was:

» sexual penetration — the accused intentionally sexually penetrated another person

» lack of consent — the other person did not consent to this sexual penetration

* lack of reasonable belief — the accused did not reasonably believe that the other person consented to
the penetration.

Both sexual penetration and consent are defined in the Crimes Act. They are the key aspects of rape
offences. If more than one act of rape is committed, each will be charged as a separate offence.

For a person to be found guilty of rape, the prosecution must prove that the accused sexually penetrated
the victim either with the accused’s penis, another body part (e.g. a finger) or an object. Sexual penetration
occurs when the accused does any of the following acts:
» introducing (to any extent) a part of their body or an object into the victim’s vagina (which is defined
to include external genitalia or a surgically constructed vagina)
+ introducing (to any extent) a part of their body or an object into the victim’s anus
* introducing (to any extent) their penis into the victim’s mouth
* having done any of those things, continues to keep a part of their body, an object or their penis, there
(in the vagina, anus or mouth)
A person does not commit rape if the sexual penetration is done in good faith and for medical or
hygienic purposes.
Rape can also consist of forcing a victim to sexually penetrate themselves by forcing them to put an
object or a part of their body into their own vagina or anus.
Sections 35A(3),(4) and (5) of the Crimes Act contain similar provisions that apply to sexually penetrating
animals or being sexually penetrated by animals.
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D1 you know?

The Crimes Act states
that ‘a person who
intends and attempts
to commit any serious
crime (like rape] is
guilty of the indictable
offence of attempting
to commit that offence”.
This means that, like
attempted murder, a
person can be found
guilty of attempted
rape.

Source 2 Rape of a child under 16 is a serious offence. Jurj
and Miftode took advantage of the fact that a 14-year-old girl
they picked up at a railway station was drunk.

Consent means giving permission or agreement for something to happen. As set out in Section 36 of the
Crimes Act, a person has not consented if any of the following circumstances apply:

they submit to the act because of force or the fear of force, whether to that person or someone else

they submit to the act because of the fear of harm of any type, whether to that person or someone
else or an animal

they submit to the act because the person is unlawfully detained
they are asleep or unconscious
they are so affected by alcohol or another drug as to be incapable of consenting to the act

they are so affected by alcohol or another drug as to be incapable of withdrawing consent to the act
(this may apply where a person gave consent when they were not affected by alcohol or another drug)

they are incapable of understanding the sexual nature of the act

they are mistaken about the sexual nature of the act

they are mistaken about the identity of any other person involved in the act
they mistakenly believe that the act is for medical or hygienic purposes

if the act involves an animal, the person mistakenly believes that the act is for veterinary, agricultural
or scientific research purposes

they do not say or do anything to indicate consent to the act

having initially given consent to the act, they later withdraw consent to the act taking place or
continuing.

There may be other circumstances, apart from these, that show there was no consent. The following

legal case illustrates how the element of lack of consent can be present in a case involving an intoxicated

victim.

Jurj & Miftode v The Queen; DPP v Jurj & Miftode [2016] VSCA 57

(4 April 2016)

In the early hours of 5 April 2009, Ross Jurj and Daniel Miftode, both in their early twenties,

offered a lift to a drunk 14-year-old girl who was sitting at a railway station in the south-east of
Melbourne at around midnight. The girl said she did not

' want to go home intoxicated. The pair drove to a shop to
buy her a soft drink before taking her to a factory where

one of them worked.

The County Court of Victoria heard that the men took
advantage of the girl's intoxicated state. The pair took
turns to repeatedly rape her. They repeatedly ignored
her crying and pleas to be left alone. The next morning,
the girl was dropped off at a shopping centre close to
where they had found her.

At the trial, Jurj admitted to engaging in one act of
oral penetration but said he thought the girl was over
16 years of age. Miftode testified that he witnessed this
sexual act. Both denied all other allegations.
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A jury found Jurj guilty of five charges of rape and one charge of sexual penetration of a
child under 16. He was initially sentenced to 5 years and 5 months in prison. Daniel Miftode was
found quilty of 10 charges of rape and was sentenced to 6 years and 9 months in prison.

The prosecution appealed the leniency of the sentence. The Court of Appeal increased Jurj's
sentence to 9 years and 6 months in prison with a non-parole period of 6 years and 6 months.
Mitfode’s sentence was increased to 12 years and 2 months with a non-parole period of 8 years
and 9 months.

Element 3 - Lack of reasonable belief

A person is said to have a ‘Treasonable belief” if an ordinary person with similar characteristics to the

accused (e.g. age and maturity) would have formed the same belief in similar circumstances.

In rape cases, whether an accused reasonably believes the other person is consenting will depend
on the circumstances of each case. The court will consider any steps the accused took to determine
the victim’s consent. The accused’s belief will be judged against the belief of a ‘reasonable person’ in
similar circumstances. In general, an accused’s belief will not be ‘reasonable’ if he or she knew the victim
was not consenting, gave no thought to it or the accused’s belief was unreasonable in the circumstances.

In cases involving alcohol or drug intoxication, the Crimes Act sets a standard to determine an accused’s
reasonable belief This standard differs according to whether the case involves:

+ self-induced intoxication — Intoxication is considered to be self-induced unless it is involuntary or
due to fraud, sudden or extraordinary emergency, accident, reasonable mistake, duress, force, or the
effects of proper use of prescription or non-prescription medication. In this situation, the court must
compare the accused’s belief or actions to those of a reasonable person who is not intoxicated

* not self-induced intoxication — The court must compare the accused’s belief or actions to those of
a reasonable person intoxicated to the same level as the accused.

Possible defences to rape

Each indictable offence consists of specific elements. Failure to prove all elements will result in the
accused being found not guilty of the crime, and the accused may try to argue that one of the elements
is missing. For example, the accused may argue that:

* the victim consented

» the accused reasonably believed the victim was consenting

» there was no ‘sexual penetration’

In rape cases, the issue of ‘consent’ is most often raised to excuse the accused’s behaviour, as the
following news article exemplifies. Where consent is an issue, the definition of consent is used to
determine whether the victim consented and whether the accused reasonably believed the victim was
consenting. It is important to note that a victim does not have to say anything, protest, physically resist or
sustain physical injury to show that he or she did not consent. It is also not a defence to say that the victim
had agreed to a sexual act with the accused on a previous occasion.

The following news article further details defences in relation to a sleep rape case.
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reasonable belief

an honestly held opinion
about the way things
are, which would seem
to another ordinary
person with similar
characteristics (e.g. age
or maturity), in similar
circumstances, to be
sensible or correct

self-induced
intoxication

the act of getting
drunk of your own
free will. Intoxication
li.e. drunkenness] is
assumed to occur by a
person’s own actions
unless there was a
factor that made it
involuntary

duress

strong mental
pressure on someone
to overcome their
independent will

and force them to do
something



IN
THE

Source 3 A High Court appeal in the Getachew case led to change
in rape law.

DPP challenges ruling in sleep rape case
Adrian Lowe, The Age, 21 December 2011

The Director of Public Prosecutions has launched a challenge against a controversial
court ruling that a sleeping woman could consent to sex.

It has taken the case to the High Court, and will next year argue that the Victorian
Court of Appeal was wrong to acquit Tomas Getachew of rape when the alleged victim
refused his advances three times before she fell asleep.

The High Court appeal comes after the President of the Court of Appeal urged the
state government to act and change Victorian rape law after an increase in successful
appeals against rape convictions.

In convicting Getachew in 2009, a County
Court jury heard that he and the complainant lay
on a mattressin a bungalow and as she said that
she was going to sleep, he touched her leg.

She testified that she told him to go away but
that he touched her again. She told him that if
he did not stop touching her, she would go and
sleep in her car.

Getachew offered to sleep somewhere else
but she replied: ‘Don’t worry about it. Just don't
touch me and let me sleep.” When she fell asleep,
she had her back to Getachew, had pulled her
coat down as far as possible, buttoned it up and
put her arms across her chest.

She told the jury that she woke up to find
Getachew thrusting into her, with her skirt up
and her clothing dishevelled. When she realised
what he was doing, she pushed him away and
went out to her car.

In a 2:1 majority decision earlier this year, the Court of Appeal found trial Judge
Duncan Allen’s instructions — that the prosecution had proved intent if Getachew was
aware the woman might be asleep - amounted to a substantial miscarriage of justice and
ordered a retrial.

In their High Court submissions, Crown Prosecutor Tom Gyorffy and junior counsel
Elizabeth Ruddle said that all the cross-examination of the woman was ‘premised on the
fact that she was asleep and could not have known' that Getachew had penetrated her.

They said that an awareness that a person might be asleep was sufficient to satisfy
the ‘might not be consenting’ section of the charge of rape.

‘Itis only a freely given consent which is communicated in some way that can found a
defence,” Mr Gyorffy and Ms Ruddle submitted.

‘The effect of the decision of the Court of Appeal is that any belief about the consent of
the complainant ... no matter how ridiculous or misguided it may be, can found a defence.’

They argue that that defeats Parliament’s intent because the law ‘insists on a free and
communicated consent’.
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Other than defending the charge for rape on the basis that one or more of the elements has not been
satisfled, the accused can rely on a particular defence. Several defences to a charge of rape are available.
These defences generally show that the accused did not or could not form the intention (guilty mind) to
commit the offence.

There are three possible defences to a charge of rape. These are:

* mental impairment
* duress

* involuntary actions.

Defence 1 - Mental impairment
Another defence that can be raised by an accused is the mental impairment defence. A person is not
guilty of rape if, at the time of the offence, they were suffering from a mental illness (or disease of the
mind) and, as a result, they:
+ did not know what they were doing because they had little understanding of the nature and quality of
their actions
» did not know their conduct was wrong or could not reason, or think about, their conduct like an
ordinary person.
A successful defence of mental impairment does not immediately result in the accused being released
from custody. That is, the verdict is not an ordinary ot guilty’ verdict. Instead, it is a special verdict of ‘not
guilty by reason of mental impairment’

In these cases, the court will generally impose a custodial supervision order (i.e. an order that involves
some form of detention or supervision — often in a medical facility). This order has a nominal term of 25
years, and confines the person to a psychiatric facility so appropriate care and treatment can be provided.
The court will periodically review the order.

Defence 2 — Duress
A person is not guilty of rape if they act under duress. The defence of duress applies if, at the time of the
offence:
* the person has a reasonable belief that:

* athreat of harm exists

+ the threat would be carried out unless the offence was committed

» committing an offence is the only reasonable way to avoid the threatened harm
» the person’s conduct is a reasonable response to the threat.

There is no duress if the threat comes from a person with whom the accused voluntarily associates to
commit an act of violence.

Rape is generally understood by psychologists to be about power, not about sex. It is often about
forcing someone to submit. The following case study illustrates circumstances in which the defence of
duress could be used to defend a charge of rape.

Child soldiers forced to rape

In 2003 in war-torn Sudan, Africa, children as young as 13 were allegedly abducted and
conscripted by force into the Sudanese army. These newly-trained child soldiers were then
ordered by superior officers to commit offences including rape. They were tortured if they did
not comply.
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mental impairment

a condition of the mind
which impacts on a
person’s ability to know
the nature and quality
of his or her conduct,
or that the conduct was

wrong




automatism

a state in which a
person has a total loss
of control over their
bodily movements
(i.e. is not conscious
or aware of what they
are doing), so that
they cannot form an
intention to commit a
crime

In interviews reported in the media, a Sudanese army deserter, B Kajabier, then aged 34,
described what happened just before Sudanese army troops stormed a village in southern
Darfur. The officer in charge, Colonel Jaja, commanded his troops to ‘Rape the women, kill the
children. Leave nothing’. Kajabier refused to take part in any more raids and deserted.

The child soldier's conduct, and whether or not the defence of duress applies, have since
been called into question.

While the person who committed the rape may be found not guilty because of duress, the person
who forced them to do it is guilty of a special kind of rape. It is a separate indictable offence, and
it is called rape by compelling sexual penetration.

Defence 3 - Involuntary actions

A person is not guilty of rape if their actions were involuntary. The
involuntary nature of the accused’s actions may mean that one or more
elements of the crime cannot be met. While not technically a defence,
the involuntary nature of the accused’s actions may mean that a guilty
mind (mens rea) cannot be proved. This may see the accused acquitted
of the offence charged or found guilty of a lesser offence.

For a rape charge, the accused may claim that their actions were
involuntary due to automatism.

Automatism

Automatism can be relied on where a person has a total loss of control
over their bodily movements. Because they have completely lost
control, it is accepted that they cannot form the intention to commit a

crime, since they are not conscious or aware of what they are doing.
Therefore, the action is considered to be involuntary.

It is not enough to say ‘T didnt know what I was doing. Some  Source 4 Sleepwalking is
external factor had to be the sole cause of the actions. A person may  one condition during in which

be found not guilty of an offence if they committed the crime: a person might commit an
involuntary action. A sleeping
person will not be capable of
* while suffering concussion having intention (mens rea).

» while sleeping or sleepwalking

* during an epileptic seizure

* as aresult of a medical condition or because of a side effect of the proper use of medication.
Automatism does not mean the person has a mental illness. Rather, the person is in a zombie-like

state and ‘out of it’ mentally, but capable of physical acts. For this reason it is sometimes called ‘sane

automatism’ to distinguish it from ‘insane automatism’, which is also involuntary, but results from a mental

illness.

Automatism is a defence that is extremely rare and difficult to prove.
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WARNING!!
Police Seal
DO NOT REMOVE

Source 5 In defending a rape charge, the accused may deny that ‘sexual penetration” occurred. In such
cases, the results of medical tests are often provided to the court as evidence.

CHECK YOUR LEARNING

Define and explain

1
2
3

4

Define the crime of rape.
What is meant by the term ‘consent’?

In what circumstances does the law state that consent
does not exist?

Explain one defence to rape.

Synthesise and apply

5

In the following situations, decide if you think there

is consent and whether the offender is likely to be

charged with rape. Give reasons.

a Jaya has a stomach complaint. Her doctor insists
on carrying out a vaginal examination. She feels
uncomfortable about the way the examination takes
place. She later finds out from another doctor that
the examination was an unconventional medical
procedure and was totally unnecessary.

b James knocked Miriam out with a punch to the jaw.

While she was unconscious, he had sex with her.

c Teresa visited her new boyfriend at his flat. He
would not let her go home. He tied her to the bed
and held her for three days. He said he would let her
go only if she had sex with him. She did so because
she believed it was the only way to secure her
freedom.

6 In groups, discuss whether the following acts constitute
consent:

a the victim did not protest or physically resist the
sexual act

the victim did not sustain any physical injury

(g}

the victim had previously engaged in sexual
conduct with the accused.

Analyse and evaluate

7 Read the article ‘DPP challenges ruling in sleep rape
case’” and discuss as a class whether you think the
elements of rape are met in this case.

8 Discuss the extent to which you believe that
automatism can succeed as a defence to a charge of
rape.

These additional resources are available via your obook assess:

» Student book » Weblink
questions

5.6 Check your learning Assault (CASA)

Centre Against Sexual

» Weblink

Rape (Crimes Act 1958
(Vic))
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Victorian Law Reform
Commission
Victoria’s leading
independent law
reform organisation.
The VLRC reviews,
researches and makes
recommendations to
the state parliament
about possible changes
to Victoria's laws

RAPE - DEVELOPMENT OF THE LAW,
TRENDS & IMPACTS

In this topic you will explore, in relation to rape:
* the role of common law and statute law in developing the elements and defences
* trends and statistics in Victoria and another jurisdiction

* the possible impacts of the crime on individuals and society.

The role of the law In developing the elements and
defences

Rape laws have their origins in common law, which established the elements of the offence. Under
common law, rape was defined as carnal knowledge of a woman against her will. It was, however, a
narrow crime in that it involved sexual intercourse. All sexual offences in Victoria are now governed by
statute law, namely the Crimes Act.

Common law defences can be used to defend a rape charge. These include the defence of automatism,
which is a defence found in the principles established by the courts over the years.

Early versions of the rape offence had wording like this: ‘Whosoever shall be convicted of the crime of
rape shall be guilty of felony, and, being convicted thereof, shall be liable to be imprisoned for life, with
hard labour, and may be whipped.’

Today, rape laws across Australia have been modernised. Victoria’s rape laws are found in the Crimes
Act. The law has been amended significantly over the years. The Crimes (Rape) Act 1991 (Vic) made
significant changes to the law. Since then the law has been amended several times.

After amendments were made in 2007, the prosecution no longer had to show that an accused was
aware that consent might be absent. It was enough to demonstrate that an accused did not give thought
to whether the complainant was not consenting (or might not be consenting). The directions that judges
gave to a jury were also regulated by the amendments.

The most important amendments over the years to rape laws include:

* the criminalisation of rape in marriage

» the use of gender-neutral language in the definition of rape

* a statutory definition of sexual penetration and a broadening of this statutory definition to include all
forms of sexual penetration

* a statutory definition of consent which specifies that consent means free agreement and outlines the
circumstances in which a person does not consent

» simplification of the fault element in rape. To be found guilty the prosecution must prove the accused

did not reasonably believe the other person consented to the penetration
 restricting the admission of the victim’s sexual history as evidence.

These changes aimed to clarify the definition of rape, the concept of consent and the mental element
of rape. The changes reflected recommendations made by the Victorian Law Reform Commission
and a shift in community values and expectations. They were designed to encourage more victims to
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report, address low prosecution rates and restore victims’ faith in the legal system. However, the changes
also made the law complex and difficult for juries to understand. Numerous appeals and retrials occurred
because the law could not be explained to juries in a simple and straightforward way.

Trends and statistics

Historically, many incidents of rape are not reported to police. Some victims will not report for fear of the
legal system. Personal factors such as cultural constraints and having a close personal relationship with
the offender (in marital or date rape cases) may impact on reporting rates. Victims may fear retaliation,
social stigma or the negative impact on their privacy and family relationships. Underreporting could also
be due to victims’ perceptions that they will not be believed, or that the victim rather than the offender will
be blamed for what happened.

) NUMBER OF REPORTED RAPES IN VICTORIA 2012-16
The number of reported rapes in Victoria has steadily E 5000 2428 2877 5933 4416
increased from 62 to 73 per 100 000 population between 5 400039 —
2012 and 2016. The increase in reported rape cases is, at § 2 3000 +— ]
first glance, concerning. However, this increase may be due e 2000 ]
to some victims being more willing to report. There is a g 1000 +— —
greater awareness and support in our community for victims ‘é 2012 2013 2014 2015 2016
of rape and sexual assault. The subject is no longer taboo z Years
and the legal system has implemented a series of reforms Crime Statistics Agency, Recorded Offences,
to make it easier for victims to report. Nonetheless, the legal Year ending 31 March 2016
system is still failing some rape victims. Source 1 In Victoria, the number of reported offences of rape has

increased.

Victorian Crimes Statistics Agency (CSA) data shows
that, in 2016, of the 4416 rape complaints to police, 20 per cent remained unsolved, 15 per cent were
withdrawn and 12 per cent had no offence detected. Sixteen per cent did not proceed beyond arrest and
35 per cent proceeded to prosecution.

The CSA also reported on case progression in other jurisdictions in its 2017 report on the ‘Attrition of
sexual offence incidents across the Victorian criminal justice system’ It found that New Zealand police
charged 31 per cent of offenders, while in the United Kingdom between 25 and 50 per cent of reported
incidents got beyond a police investigation. These progression rates are similar to those in Victoria.

The Sentencing Advisory Council records show that between 1 July 2011 and 30 June 2016:

» there were 204 rape cases heard by the higher courts

» the main age group that committed the crime was between 25-34 years

* 99.5 per cent of the offenders were male

* 95 per cent of the offenders received a term of imprisonment, with a median term of 5 years. The
maximum term given for a rape crime during that time was no more than 12 years.

Research indicates that progression rates tend to be better in cases where the victim reports to police
within a short time of the incident, when the victim was injured or when the offender used a weapon or
had committed other crimes. Conversely, progression rates are not as good when the victim is affected by
alcohol or drugs or when the victim withdraws from the legal process due to legal uncertainty and delays.

Reported rapes and attempted rapes in Queensland, over a similar period, also increased from 29 to 35
per 100 000 population. Further comparison is difficult due to the inclusion of attempted rapes in the
Queensland statistics.
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NUMBER OF REPORTED OFFENCES OF RAPE AND ATTEMPTED RAPE & RAPE RATES IN QUEENSLAND
(2011-2016)

2011-12 2012-13 2013-14 2014-15 2015-16
Reported offences 1301 1344 1481 1699 1692
2011-12 2012-13 2013-14 2014-15 2015-16
Reported offences 28 29 31 36 35

Source: Queensland Police Service, Region and District Crime Statistics 1 July 2011 to 30 June 2016

Source 2 In Queensland, the number of reported offences of rape has increased. The first half of the table
shows the total number of rape offences, and the second half shows the rate of occurrence for every 100
000 people.

The Courier-Mail newspaper reported in December 2016 that since 2012—13, of 507 offenders who
were sentenced for rape in Queensland, 1 person received the maximum sentence. This figure, however,
is difficult to analyse without information about each of the cases, given the maximum sentence is usually
reserved for the most serious crime. There remains, however, ongoing discontent with the sentences that
are given for offences such as rape.

Possible impacts of rape

Victims suffer both physical and psychological trauma following a rape. A victim may suffer physical
injuries such as bruising, bleeding or broken bones, depending on the force used during the sexual attack.
The victim may also worry about the risk of sexually transmitted diseases or an unwanted pregnancy.
Victims also suffer emotionally. They may feel anger, guilt or self-blame. They may be in shock or feel
disoriented and they may in live in fear of future attack. Long-term psychological effects include the onset
of depression or post-traumatic stress disorder.

The victim’s partner, parents and other family members may become secondary victims. They may
also experience emotional and psychological trauma ranging from anger to feelings of helplessness and
depression.

The degree of impact on the victim will, however, depend on a number of factors, such as:
 the severity of the assault and any physical injuries sustained
 the response of family members and/or friends
» the victim’s personal history and sense of self-worth
» whether the offender is a family member or known to the victim prior to the attack
 the response of police, medical practitioners and the legal system
» the level of uncertainty and delays in the investigation or prosecution of their case
 their treatment in court and whether they are satisfied with the legal outcome in their case.

Many of these are discussed in a fact sheet on the impact of sexual assault on women produced by
the Australian Institute of Family Studies. In it, researcher Cameron Boyd points out that victims may
experience ‘none, some or many of the possible impacts of sexual assault at different times; there are
likely to be impacts of sexual assault that researchers have yet to identify; there is no single way a sexual
assault victim should look and act; impacts are not signs of illness, deficiencies or weakness, nor are they
characteristics of the individual — rather, they are normal responses to traumatic events.’

Source 3 lists some of the possible impacts that rape can have on individuals (i.e. the offenders, victims
and their families) and society.
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IMPACTS ON THE OFFENDER

e Medical treatment and costs (if
injured)

e Guilt or shame

e Legal costs

e Likelihood of a custodial sentence

e Lost labour and income in the
household

e Impact on their family’s social
standing, finances and health and
well-being

IMPACTS ON VICTIMS AND THEIR
FAMILY

e Loss of freedom from fear

e Disruption to family life

e Trauma, grief and loss and related
medical issues

e |osttime andincome in the
household

e Physical injuries

e Continuing psychological issues
(e.g. post-traumatic stress,
avoiding social settings and
consensual sex]

e Loss of trust in law and order and
community values

e Risk of sexually transmitted
disease

Source 3 A summary of the possible impacts of rape

CHECK YOUR LEARNING

a summary of the decisions handed down by courts

Define and explain

1 Describe the impact of rape on both victims, and

family and friends of victims.

IMPACTS ON SOCIETY

e Cost of publicly funded medical
treatment

e Increased need for police, and
counselling services

e Loss of workplace productivity

e Loss of community security and
freedom to walk the streets in
safety

e Loss of trustin law and order and
community values

over time about rape in marriage and how the legal

principles were changed.

2 Explain why the offence of rape is so often under

reported.

Analyse and evaluate

3 Are the elements of rape found in common law or 6 Do you think our legal system is effective in its handling
and processing of sexual offence incidents? Give

statute law? Explain your answer.

Synthesise and apply

4 Using the statistics contained in this topic, create a
visual diagram showing the trends and statistics in
relation to rape in Victoria. Provide a summary of

those trends and statistics.

5 Using the Internet, conduct some research about how

reasons.

7 ‘The impact of rape on society is just as much as the

impact of murder, and so the penalties should reflect
that impact.” Discuss the extent to which you agree
with this statement.

8 Discuss why you believe that the vast majority of rape

the courts used to consider rape in marriage. Provide

These additional resources are available via your obook assess:

offenders are male.

» Student book » Weblink » Weblink » Weblink
questions Victorian Law Reform Crime Statistics Agency Sentencing Advisory
5.7 Check your learning Commission Council
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theft

the act of dishonestly
taking property
belonging to another
person (without

his or her consent]
with the intention of
permanently depriving
that person of it
shoplifting

a general term used
to describe a type of
theft involving stealing
of goods from a retail
store. The legal term
is 'shop theft” or 'shop
stealing’

robbery

an offence against

a person and their
property, combining the
use of use of force or
the threat of force with
theft

burglary

the offence of entering
a building to commit

a theft, an indictable
assault or to cause
criminal damage

accused
a person charged with a
criminal offence

D1 you know?

When people say their
home was ‘robbed’
they are not technically
correct. Breaking into
buildings or homes

to steal or do harm is
covered by the crimes
of burglary or home
invasion, not robbery.

THEFT - ELEMENTS & DEFENCES

Theft is a general legal term meaning dishonest appropriation of property belonging to another, with the
intention of permanently depriving the other of it without his or her consent. Stealing is a non-legal term
for theft. A person who steals is guilty of theft and a ‘thief” is a person who steals.

Most people recognise that theft is the taking of another person’s property without the legal right to
do so, yet they do not realise that all theft, including minor thefts, like shoplifting, are indictable offences.
Thefts under $100 000 or theft of a motor vehicle are generally dealt with summarily. This means minor
theft cases will usually be heard in the Magistrates” Court.

Theft is punishable by a maximum penalty of 10 years in prison, and more serious cases of theft will
be heard in the County or Supreme Courts. The police may also give a first-time adult shoplifter an ‘on the
spot fine’ if the value of the goods stolen is less than $600.

Other crimes, such as robbery or burglary, are a type of theft.

O i = i |
Source 1 Shoplifting is the act of stealing goods from a retail store (also referred to as shop theft or shop
stealing]. It is a type of theft.

Elements of theft

For a person to be found guilty of theft, the prosecution must prove each of the following elements beyond
reasonable doubt:

* the accused was dishonest
» the accused appropriated property belonging to another
» the accused did so with the intention to permanently deprive another of the property.

Element 1 - The accused was dishonest

In general, theft involves dishonest behaviour (that is, knowing there was no legal right to take the
property). In some circumstances, a person’s behaviour may be considered dishonest if property is taken
(without the owner’s consent) but the accused was willing to pay for it.

Section 73 of the Crimes Act 1958 (Vic) states that a person takes property ‘honestly’ rather than
‘dishonestly” if they genuinely believed:

» they had a legal right to take the property or were authorised by someone with that right
» they would have the owner’s consent in the particular circumstances
» the owner of the property could not be found using reasonable steps.
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Source 2 A house is an example of real property and a bike and cash are examples of personal property.

The following is an example of a situation where the accused would have the owner’s consent.

Taking property ‘honestly’ rather than ‘dishonestly’

Sue is off to the beach and intends to use a close friend’'s umbrella. Even though her friend is not
home, she borrows the umbrella believing her friend won’t mind. No dishonesty is involved as Sue
believed the friend would have given consent in the circumstances.

EXAMPLE

Element 2 - The accused appropriated property
belonging to another

This means the accused took the property without the owner’s consent. In taking the property,
the accused must interfere with or assume one or more rights of the owner. Behaviours that might
show the accused is assuming the rights of the owner include taking and keeping the item, using,
devaluing, or damaging it, or trying to sell it or give it away.

The following legal case is an example of a theft involving property belonging to the accused’s
employer.

Trusted employee turns thief

DPP v Guy [2016] VCC 1497 (10 October 2016)

A b0-year-old gambling addict stole $200 000 from his employer of 17 years. He committed
63 thefts over a period of two years and 10 months. He pocketed the cash by underreporting
sales receipts and engaging in improper invoicing. When a work colleague discovered one
of his thefts, the man decided to tell his employer about his wrongdoing.

He was sentenced in the County Court to 15 months in prison followed by an 18 month
community correction order. In sentencing, the judge took into account the man’s early
guilty plea, his willingness to show remorse and accept responsibility for his actions, his
cooperation with police and the fact that he had done a lot to try and turn his life around.
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community
correction order

a non-custodial
sanction [i.e. one
that doesn’t involve a
prison sentence) that
the offender serves in
the community, with
conditions attached
to the order



Element 3 - The accused did so with the intention to
permanently deprive another of the property

This means that, at the time the property was taken, the accused intended to assume the rights of the
owner or not give the item back. In some circumstances, borrowing an item without the owner’s consent
may be considered theft. For example, using a motor vehicle, in any manner, without the owner’s consent
is sufficient to prove the intention to permanently deprive the owner of their property.

The following examples explain what is intended by ‘permanently deprive another’.

EXAMPLE

Intention to permanently deprive another

e Aperson receives property by mistake. The property should be returned but the person keeps it
instead.

* A person takes property with the intention of returning an equivalent (not the original] item.

e A person initially borrows property but then keeps it for a period of time or in circumstances
that mean he or she intends to deprive the owner of the property.

D10 you know?

If you knowingly buy
stolen goods you
commit an offence. If
you unknowingly buy a
stolen item you do not
commit a crime, but
you may be required to
return the item to the
rightful owner.

Study tip

Whether someone has
committed theft will be
determined by checking
the offender’s actions
against each element
of the offence and

then considering any
defences applicable in
the circumstances of
the case.

In your obook assess you will find material about the differences between two related dishonesty
offences, robbery and armed robbery, as well as a list of other offences against property.

Possible defences to theft

Each indictable offence consists of specific elements. Failure to prove all elements will result in the

accused being found not guilty of the crime, and the accused may try to argue that one of the elements

is missing. For example, the accused may argue that:

» the accused acted honestly rather than dishonestly

» the accused took the item with the owner’s consent

 the property was abandoned when the accused took it

» the accused made a reasonable and honest mistake in taking the item

» the accused borrowed the item with the intention to give it back

» the accused bought the item with a genuine and reasonable belief that the person who sold it had the
right to do so.

In some cases, the accused may be found guilty of an alternative offence should the elements for the
alternative offence be proven.

Other than defending the charge for murder on the basis that one or more of the elements has not
been satisfied, the accused can rely on a particular defence. Several defences to a charge of theft are
available. These defences generally show that the accused did not or could not form the intention (guilty
mind) to commit the offence.

There are four possible defences to a charge of theft. These are:

* mental impairment

e duress
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* sudden or extraordinary emergency

* involuntary actions.

Defence 1 - Mental impairment

One defence that can be raised by an accused is the mental impairment defence. A person is not guilty

of theft if, at the time of the offence, they were suffering from a mental illness (or disease of the mind)

and, as a result, they:

» did not know what they were doing because they had little understanding of the nature and quality of
their actions

* did not know their conduct was wrong or could not reason, or think about, their conduct like an
ordinary person.

A successful defence on the basis of mental impairment does not immediately result in the accused
being released from custody. The verdict is not an ordinary ‘not guilty” verdict. Instead, it is a special
verdict of ‘not guilty by reason of mental impairment’.

In these cases, the court will generally impose a custodial supervision order (i.e. an order that involves
some form of detention or supervision — often in a medical facility). This order has a nominal term of 25
years, and confines the person to a psychiatric facility so appropriate care and treatment can be provided.
The court will periodically review the order.

Defence 2 — Duress
A person is not guilty of theft if they act under duress. The defence of duress
applies if, at the time of the offence:
 the person has a reasonable belief that:

* athreat of harm exists

 the threat would be carried out unless the offence was committed

* committing an offence is the only reasonable way to avoid the threatened

harm

» the person’s conduct is a reasonable response to the threat.

There is no duress if the threat comes from a person with whom the
accused voluntarily associates to commit an act of violence.

Defence 3 - Sudden or extraordinary
emergency

A person is not guilty of theft if they act as a result of a sudden or extraordinary emergency. The person
must reasonably believe that:
» there is a sudden or extraordinary emergency
» their actions are the only reasonable way of dealing with the situation
» their actions are a reasonable response to the situation.

For example, the defence could be used by a person who runs into a hardware store and takes a fire
extinguisher without permission because a car is on fire and ready to explode in a crowded street.

Defence 4 - Involuntary actions

A person is not guilty of theft if their actions were involuntary. The involuntary nature of the accused’s
actions may mean that one or more elements of the crime cannot be met. While not technically a defence,
the involuntary nature of the accused’s actions may mean that a guilty mind (mens rea) cannot be proved.
This may see the accused acquitted of the offence charged or found guilty of a lesser offence.
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mental impairment

a condition of the mind
which impacts on a
person’s ability to know
the nature and quality
of his or her conduct,
or that the conduct was
wrong

duress

strong mental
pressure on someone
to overcome their
independent will

and force them to do
something

reasonable belief

an honestly held
opinion about the

way things are, which
would seem to another
ordinary person with
similar characteristics
(e.g. age or maturity), in
similar circumstances,
to be sensible or
correctcircumstances,
to be sensible or
correct

Source 3 Under duress, a person may have no
option but to obey and commit a crime.



automatism

a state in which a
person has a total loss
of control over their
bodily movements
(i.e. is not conscious
or aware of what they
are doing), so that
they cannot form an
intention to commit a
crime

Did you know?

Obtaining property by
deception or obtaining
financial advantage

by deception are two
indictable offences
which apply in
fraudulent behaviour
like when a person lies
or deceives or 'scams’
another person in order
to commit a theft.

self-induced
intoxication

the act of getting
drunk of your own
free will. Intoxication
(i.e. drunkenness) is
assumed to occur by a
person’s own actions
unless there was a
factor that made it
involuntary

For a theft charge, the accused may state that their
actions were involuntary due to:
* intoxication

¢ automatism.

Intoxication

The defence of intoxication exists at both common
law (i.e. a common law defence) and statute law (ie. a
statutory defence). A person may be intoxicated by reason
of consumption of alcohol, taking drugs, or some other
substance.

Under common law, gross intoxication is a way of
proving that the accused acted involuntarily or without

Source 4 Gross intoxication can result
in involuntary action. It is a defence a
person accused of murder can raise.

intent. If the accused is so drunk or affected by drugs that he
or she cannot form the intention to commit the crime, then
the person may be found not guilty. This argument is rarely
successful because the level of intoxication required to make a person’s actions involuntary is extreme.
In addition, the Crimes Act specifies the way a court is to deal with the issue of intoxication when it
is raised in cases involving self-defence, duress and sudden or extraordinary emergency. These defences
often require the court to assess whether a person’s belief or response was ‘reasonable’. In determining
reasonableness, the court must use two tests based on whether the accused’s intoxication was:

» self-induced intoxication — Intoxication is considered to be self-induced unless it is involuntary or
due to fraud, sudden or extraordinary emergency, accident, reasonable mistake, duress, force, or the
effects of proper use of prescription or non-prescription medication. In this situation, the court must
compare the accused’s belief or actions to those of a reasonable person who is not intoxicated.

* not self-induced intoxication — The court must compare the accused’s belief or actions to those of a
reasonable person intoxicated to the same level as the accused.

The legal case below highlights an example of theft as a result of self-induced intoxication.

Too drunk to know right from wrong
R v 0’Connor (1980) 146 CLR 64

O'Connor stabbed an off-duty policeman in an attempt to steal the policeman’s car. He was
charged with theft and assault but argued that he did not intend to commit the crimes and that
he could not remember the incident because of his consumption of a large quantity of alcohol
and medication. He appealed his conviction and the appeal was allowed. The High Court of
Australia, in a majority decision (4:3), ruled that while intoxication is not a separate defence it
may be relevant in proving whether the accused acted voluntarily and with the intent to commit
the crime.

Automatism

Automatism can be relied on where a person has a total loss of control over their bodily movements.
Because they have completely lost control, it is accepted that they cannot form the intention to
commit a crime, since they are not conscious or aware of what they are doing. Therefore, the action
is considered to be involuntary.
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It is not enough to say ‘I didn't know what I was doing’. Some external factor had to be the sole
cause of the actions. A person may be found not guilty of an offence if they committed the crime:
» while sleeping or sleepwalking
» while suffering concussion
* during an epileptic seizure
» asaresult of a medical condition or because of a side effect of the proper use of medication.
Automatism does not mean the person has a mental illness. Rather, the person is in a zombie-like
state and ‘out of it" mentally, but capable of physical acts. For this reason it is sometimes called ‘sane
automatism’ to distinguish it from ‘insane automatism’, which is also involuntary, but results from a
mental illness. Automatism is a defence that is extremely rare and difficult to prove.

CHECK YOUR LEARNING

Define and explain considering the elements and any defences that may
1 Using an example, define the following terms: apply.
a theft ¢ robbery Lisa was walking past a café on Domain Road in
o . South Yarra after having way too many drinks, when
b shoplifting d to appropriate. ) -
2 Whyis theft both f—f d an indictabl she spotted a nice-looking Mustang parked on the street.
o ffe}rzése7 eitboth a summary otience and an indictable She noticed the keys were left in the front seat of the car

with a note ‘Hey Lisal This is yours!’ Lisa was convinced
that this must have been left for her by her boyfriend who
had mentioned earlier that day he had a surprise for her.
Lisa hopped into the car and drove the car away. As she

3 Explain why a person may still be seen to be acting
honestly when taking property even if the owner has
not expressly given consent.

4 Summarise the elements of the crime of theft. was doing so, the owner of the car raced out of the café,
distraught. As a result of her gross drunkenness, Lisa
Synthesise and apply smashed the car but was unhurt.
5 Consider the following scenarios and decide whether a It later turned out that the keys were accidentally
theft has occurr