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PREFACE

An integrated understanding of law, regulation and ethics supports professionally responsible conduct. An
integrated understanding helps professionals to be mindful of appropriate standards that support safe and
competent practice, and to be able to recognise when a situation is potentially problematic and deserving
of additional reflection and discussion—or expert advice. An integrated and practical understanding of law,
regulation and ethics helps to ensure acceptable health care practice, and it is a professional competency.

In Integrating law, ethics and regulation: A guide for nursing and health care students,
fundamental concepts are defined and explained. Classic examples of principles or concepts in law and
ethics are explored, and seminal discussions are included to illustrate the way these fields have contributed
to contemporary practice standards. Regulatory examples are included to highlight regulation as a practical
meeting point of ethics and law, supporting all health care professionals to act lawfully and ethically in
their everyday practice. Examples of comment, research or reasoning exercises that have been published by
people working in the health sector illustrate the active involvement of the health professions in integrated
consideration of law, regulation and ethics issues. These references are drawn from a wide timeframe to
highlight when complex issues have been considered within the health sector, and the reasoned ways
forward that were suggested, which inform current and future practice. The text approach is compatible
with the trend to teach ethics and law in an integrated way, within clinical streams, or in broad subject areas
such as governance, professional identity or professional responsibility.

Integrating law, ethics and regulation: A guide for nursing and health care students is a
practical text. The text is relevant for health care workers in all settings, from community health, public
health, community support, disability and aged care, to small clinics and large organisation or tertiary
hospital treatment delivery settings. As practice examples are drawn from diverse health care settings and
health professions, readers will develop a deeper appreciation of their own professional role, as well as
understanding the contribution others make to the health care endeavour.

When the knowledge drawn from law, ethics and regulation is understood in an integrated and practical
way, the subject area remains interesting and relevant. The text approach is to encourage active reflective
and critical reasoning and mindfulness for all routine and complex matters, so that the integrated analytical
skills from law, ethics and regulation are developed, which can then be applied in an integrated and practical
way across the whole scope of practice.

This text is a development of the earlier text Ethics for health care, originally published by Oxford
University Press in 1998, and in its 4th edition in 2012.
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GUIDED TOUR

Guided learning

. Learning objectives are at the : LEARNING OBJECTIVES

: beginning of each chapter. These will help * Toappreciate that law, regulation and ethics are all sourcas of standards and rules.

© you focus on the chapter’s key points and ‘—e |* Tabeabletolind examples of laws, codes, policies and regulations.

: : ¢ Tobeable to explain the importance of active reffection or conduct giver: expected

: standards.

. problems you could face in the workforce. : o Tounderstand the impartance of shared objectives and specific roles in a health
oot care tearm.

* Toappreciate integrated standards in health care record keeping.

- sharpen your skills in identifying potential :

. Key terms help you pinpoint important

: concepts that you need to know to be : KEY TERMS
© an effective and competent health care :——o  @s53ull law
. professional. These terms are listed at : Soagn legistation
© the beginning of the chapter, defined in : Batiecy meskealiethics
: . : beneficence [morals
 margin notes where they first appear, :
: bioethics non-maleficence

. and collated in the glossary at the end of
© the book. :

Applying what you learn

Ethics and ethical dilemmas

Jennifer Haines
Jennifer has been a Registered Nurse for 40 years and spent most of those

years practising in critical care areas, ICU, CCU, Neurosurgery ICU and Emergency
Department,

When working through an ethical dilemma, we must ask the following:

* What is the ethical problem we are trying to solve?

¢ What are the facts?

* What ethical factors apply to the situation? What does our Code of Ethics say about the
situation?

¢ What ethical factor takes priority in the situation?

» What does the law say about the situation?

. Practice examples are provided by experienced health :
© care professionals. These are potential ‘real life’ situations :
: where you can put your learning into practice. :
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: Reflections throughout the text encourage you to interact, explore
© and develop your legal, ethical and regulatory responsibilities that :
: you may encounter as a health care professional. :

REFLECTION POINT
On your marks, get set

How do you feel at the start of this learning on law, regulation and ethics and the
standards and rules that will affect your professional practice? How familiar are you
with any of these terms?

Make a note now in your portfolio, so that when you finish the course you will be able
to look back to how you felt at the start of your reading and learning, and you will realise
how much your own knowledge and understanding has grown. As you will read in this
very first chapter, you should feel confident that you will have many experienced guides
corning along with you on the journey.

CASE EXAMPLE Case examples are scenarios or

Five-minute overview . activities that will broaden your :

Nic is a nursing student who is lucky to have some work as an assistant in nursing, : thinking on important topics and !

which makes for a busy schedule. As you read this chapter, keep a few notes that will
help Nic develop an appreciation of professional practice responsibilities and fitness to . law, ethics and regulation. This will :
ultimately register as a nurse. Imagine that Nic has a few minutes spare tormorrow and help you see the ‘big picture’ and :
wants your five-minute overview of this chapter. :

highlight the integrated nature of :

. how these issues impact the health

. care industry.

Pulling it all together

Integrated learning and INTEGRATED LEARNING AND PRACTICE

: practiceboxes poserhetorical : Is there a fundamental rule to consider before treating a patient?

. questions that demonstrate : s , 3 :
e Yes, there is a fundamental rule to consider. Before you can proceed with your part in

: the relevance of your learning any therapeutic encounter, consider the following:
© to the working life of a health : -
" care professional. : ¢ Law prompts you to consider if you have the person’s agreement—in law, to touch

without agreement can amount to assault or battery.
¢ Ethics reasoning frameworks prompt you to consider if you have the persen’s
agreement to proceed, given the emphasis of respect for the person and their
autonomy,
¢ Regulations support the application of these principles in practice. For instance,
setting out what to do before proceeding with treatment, such as how to docurnent
the process of gaining informed agreement on a consent form.
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. Glossary margin notes :
: make it easy to quickly :
* identify and understand :
" important  concepts,
© which you need to be
© job-ready. :

jurisdiction
Scope of authority
and power to set
and enforce laws
and regulatory
schemes.

. Summary

. The Summary at the end of

. each chapter links the chapter’s :
* content back to the opening :
learning objectives. This enables :
you to make sure you are gaining
. the knowledge you need, for :
. both your studies and future

. employment.

STUDY QUESTIONS

1 Why isjurisdiction important in thinking about standards and rules?

GUIDED TOUR xvii

Statute law

Statutelaw islegislation that has force because it has been passed into law by the government
given a particular jurisdiction. Jurisdiction is a term for legal authority or power (Mann,
2013, p. 420). It represents the collected formally stated customary rules and principles
that are used to regulate interaction within a community. The power is limited, as it can
only be relied on to set rules and standards in a specific setting or context. Together, the
power and the reach or scope of application of the power under that authority form the
jurisdiction.

This chapter provides the foundation for understanding the integrated standards in health
care. You have learnt that standards and rules are part of everyday life and also everyday
work life, and that laws, regulations and ethics work together to provide that guidance
on acceptable and appropriate standards. You have learnt a little about the structure and
function of law and ethics from ancient and modern philosophers. When general principles
are provided in law and ethics, the application of the principles is assisted by regulation. You

have learnt that regulation contains the more precise details on how the standards are to be

- applied in practical contexts, The standards provide guidance for you. What is also needed
is your active aspiration to act with integrity so that the relevant standards become part of
your everyday practice.

: Study  questions  are
: provided for you at the end

2 What do law, ethics and regulations have in common? e of each chapter to help you
3 Write the opening paragraph of an essay on ‘The central importance of professional integrity in : focus on the salient points of *
health care’ : your learning.

4 Outline, in detail, with references, three significant regulatory requirements for record keeping R

in health care.

5 Have aglossary quiz. Turn to the glossary and select any glossary term that was covered in
Chapter 1. (The numbers in brackets show you in which chapter the glossary term was defined.)
See if you can define each term, and explain what it means when applied in a legal, ethical or
regulatory context that you have read about in this book.

Sample essay questions
¢ will help you think deeply

. about issues covered in the :—®

: chapter to prepare you for :
. assessment and practice.

SAMPLE ESSAY QUESTIONS

1 Identify the types of standards provided in a professional code of conduct or code of ethics.

Describe the way the code was developed and the force of the rules or standards in it for the

health profession.

2 OQutline four examples of how the health care system is ready to identify mistakes and problems
to better safeguard the public,

3 Research a contemporary safety and quality initiative at federal government level, and comment
on why it is being undertaken, what it may achieve, and what progress has been made under the

initiative so far.
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. References, legislation REFERENCES

. and cases are provided to :
: help you identify further ‘—e Australian Commission on Safety and Quality in Health Care (ACSQHS). (2012, 2017). National

Safety and Quality Health Service Standards (1st edn 2012; 2nd edn 2017). Sydney: Australian
1 . : Government. Available at http://safetyandquality.gov.au

i earm ng RN Australian Commission on Safety and Quality in Health Care (ACSQHS). Clinical Care Standards,
updated as necessary. Retrieved from http://safetyandquality.gov.au

* resources to support your :

LEGISLATION

Evidence Act 1995 (NSW)

Health Practitioner Regulation National Law No 86 (NSW)
Health Practitioner Regulation National Law Act 2009 (Qld)

CASES

Allinson v General Council of Medical Education and Registration [1894] 1 QB 755.
Briginshaw v Briginshaw [1938] HCA 34.

Council of the Law Society of New South Wales v Foreman (1994) 34 NSWLR 408.

G LOSS A RY A Glossary is provided at the end of the book. This :
e—: provides a quick reference to help you grasp unfamiliar

. . terms and concepts. :
Note: Numbers in brackets refer

to chapters where these terms
are defined.

Absolutism

An ethics theory in which a

rule or rules are identified as
fundamentally important, and of
unvarying significance. (4]

Accountability

Process of being open to scrutiny
for assessment of conduct of
responsibilities. (3]
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CHAPTER 1

Beginning to understand the sources
of standards and rules

LEARNING OBJECTIVES

e To appreciate that law, regulation and ethics are all sources of standards and rules.

e To be able to find examples of laws, codes, policies and regulations.

e To be able to explain the importance of active reflection on conduct given expected
standards.

e To understand the importance of shared objectives and specific roles in a health
care team.

e To appreciate integrated standards in health care record keeping.

KEY TERMS

assault law
autonomy legislation
battery medical ethics

beneficence
bicethics

code of conduct
ethics

false imprisonment
good

health care worker
health practitioner
human rights
ideals

integrity
jurisdiction

Justice

morals
non-maleficence
norms
professional
professional code of ethics
regulation
responsibility
rules

skill

standards
values

virtue



2 INTEGRATING LAW, ETHICS AND REGULATION: A GUIDE FOR NURSING AND HEALTH CARE STUDENTS

standards
Accepted
benchmarks that
are defined and
available.

law

Body of formal and
customary rules
and principles,
used to regulate
interactions in a
community.

regulation
Standards, rules,
restriction and
procedures for
social control and
management in
specific contexts.

ethics

Reflective process
of analysing

and examining
moral issues and
problems.

OXFORD UNIVERSITY PRESS

Aiming for an integrated understanding
from the start

The approach in this text in explaining the standards that underpin working within health settings
is user-friendly, pragmatic and practical. As you work through the chapters and companion
readings and exercises, you will start to feel that law, ethics and regulation are not as complex
and unwieldy as they seemed at first, and you will be equipped with a conceptual framework to
understand more about standards and rules as you train and work in the health sector.

REFLECTION POINT

On your marks, get set

How do you feel at the start of this learning on law, regulation and ethics and the
standards and rules that will affect your professional practice? How familiar are you
with any of these terms?

Make a note now in your portfolio, so that when you finish the course you will be able
to look back to how you felt at the start of your reading and learning, and you will realise
how much your own knowledge and understanding has grown. As you will read in this
very first chapter, you should feel confident that you will have many experienced guides
coming along with you on the journey.

Your responsibilities as a health care professional are partly defined and informed by
law, regulation and ethics. Some of your responsibilities are standards to uphold that are
expressed in rules, codes, guidelines, policies and legislation. We begin by exploring how
such standards were derived. Many examples and excerpts appear in this text; as you work
your way through the text, you will become more comfortable with the diverse sources and
styles of those standards. Examples of restrictions, standards and rules are sourced from a
variety of legal, ethics, administrative, regulatory and policy arenas.

Law and ethics have quite a lot in common. As scholarly and intellectual endeavours
with practical application, their common purpose is to facilitate fair and reasonable ways to
live with others in a society. The principles in law and ethics are intended to be applied in
practical contexts. Law and ethics inform and shape regulation.

The purpose of regulation is to set out operational restrictions, standards and rules
to be applied in practice, in specific contexts. Regulation provides the bulk of practical
day-to-day guidance for health care settings, for both institutions and the health care
workers. Regulation also guides the way departures from acceptable standards are assessed.
Discussion of the expected standards—and departures from those standards—highlights
what society expects of both institutions and persons engaged in health care when the
standards are applied in practical contexts, in real life.

Our philosophical great-grandparents left us forms of reasoning as their legacy, as well
as the benefit of their discussion about how to live in a society in a peaceful and orderly way.
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Ethics and law are their children, who in turn gave us the practical codes and laws in each
nation-state. The youngest in the family tree, the next and current generation, are the
lively and dynamic regulation-setters, who try to make living together fair and workable
in the current day. Remembering the vast history and deep thought that has gone into
setting standards will help you to understand how important it is to live up to the expected
standards in your work.

INTEGRATED LEARNING AND PRACTICE

s there a fundamental rule to consider before treating a patient?

Yes, there is a fundamental rule to consider. Before you can proceed with your part in
any therapeutic encounter, consider the following:

e Law prompts you to consider if you have the person’s agreement—in law, to touch
without agreement can amount to assault or battery.

e Ethics reasoning frameworks prompt you to consider if you have the person’s
agreement to proceed, given the emphasis of respect for the person and their
autonomy.

e Regulations support the application of these principles in practice. For instance,
setting out what to do before proceeding with treatment, such as how to document
the process of gaining informed agreement on a consent form.

It would be a good idea to reread Chapter 1 every now and then, when you want to look
back over the general explanations of law, regulation and ethics.

Jurisdiction and laws

Law is an authoritative system of norms that can be written or unwritten, and which govern
a society and can be enforced with sanctions (Mann, 2013, p. 432). It represents the basic
duties of citizens and the accepted lower limits of their conduct. The law is a contemporary
statement of the standards that you are expected to maintain in your dealings with the
social institutions of your state and country, and in your dealings with others in personal
interactions. Different countries and states define and expect different basic responsibilities
from their people. In addition to the basic responsibilities owed to others under law, there are
also special responsibilities for professionals under law.

Understanding a little about the legal system in your state and country will help you to
more fully appreciate the legal requirements that apply to you. Our legal system is made
up of:

+  legislative instruments—which includes Statute law and related regulations
+  case law—which includes civil or common law and criminal law court decisions.

CHAPTER 1 BEGINNING TO UNDERSTAND THE SOURCES OF STANDARDS AND RULES 3

assault

Physical
interference or
causing fear

of physical
interference to a
person.

battery

An act of physical
interference or force
applied to a victim’s
body without
consent. Battery

is anold term.
Many modern laws
combine battery in
the broader concept
of assault, which
includes the threat
as well as actual
force or touching.
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jurisdiction
Scope of authority
and power to set
and enforce laws
and regulatory
schemes.

legislation

Statutes and other
rules in related
instruments that are
formally approved
by parliament.
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Statute law

Statute law is legislation that has force because it has been passed into law by the government
given a particular jurisdiction. Jurisdiction is a term for legal authority or power (Mann,
2013, p. 420). It represents the collected formally stated customary rules and principles
that are used to regulate interaction within a community. The power is limited, as it can
only be relied on to set rules and standards in a specific setting or context. Together, the
power and the reach or scope of application of the power under that authority form the
jurisdiction.

Statute laws evolve when elected government representatives pass new pieces of
legislation—or amend existing legislation—to try and correct an issue that has been
brought to their attention. The head of state (e.g. the monarch or representative) then
approves the legislation so that it is in force. These statutes and related regulations are
meant to guide everyone’s conduct as they live within the society.

Case law

A tradition from English law dating back to 1584 that is in place in our legal system is that
legislation also provides structure to alaw court’s considerations (Heydon's Case (1584), as cited
in Cook, Creyke, Geddes & Hamer, 2009, p. 233). So statute law and case law work together
in a practical way to set and maintain standards within society. Statutes guide individuals in
their conduct and they also guide the courts when resolving disputes or redressing wrongs
that have been committed. Judges” wisdom on fair dealings with each other in society is
available in their judgments, which collectively forms the case law. In turn, case law principles
in important judgments inform the further development of statute law.

Jurisdiction

Sovereign states have a specific geographic territory and a permanent population. This is
their jurisdiction. They can make their own laws to ‘rule’ over their own people and also all
the people present in their own geographic territory (Crawford, 2012, p. 452). The same
principle applies to areas within a country, if the areas are recognised as being able to set
their own laws.

So, the state and territory governments of Western Australia, South Australia, Victoria,
Tasmania, New South Wales, Queensland, the Australian Capital Territory and the Northern
Territory are able to pass laws on many matters that apply within their boundaries.

For instance, the state and territory governments pass laws that help them to run public
hospitals and implement service standards. The states existed before Federation in 1901—
it was was the decision of the states to form a Commonwealth Government so that they
could collaborate on practical matters, trade and foreign dealings. Given the agreed powers
under the Constitution as a Federation, the Commonwealth Government then assumed the
right to pass laws over certain matters, such as taxation and immigration. It can also rely on
these constitutional powers to pass laws on related or incidental matters (Commonwealth of
Australia Constitution Act 1900 (Cth) (the Constitution), section 51). You can look up the full
list of matters that the Commonwealth can pass laws on by reading section 51 when you
look up the Constitution: <www.legislation.gov.au>.
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As stated in section 5 of the Constitution:

This Act, and all laws made by the Parliament of the Commonwealth under the
Constitution, shall be binding on the courts, judges, and people of every State and
of every part of the Commonwealth, notwithstanding anything in the laws of any
State; and the laws of the Commonwealth shall be in force on all British ships, the
Queen’s ships of war excepted, whose first port of clearance and whose port of
destination are in the Commonwealth.

The Federal Government funds and regulates Medicare, a universal health system,
through a series of statutes including the:

« Medicare Levy Act 1986 (Cth)
«  Human Services (Medicare) Act 1973 (Cth)
+ Human Services (Medicare) Regulations 1975 (Cth).

The Commonwealth is able to pass laws on the funding of medical services because the
Constitution provides, in section 51(xxiiiA) that the Commonwealth can pass laws for the
peace, order and good government of the Commonwealth with respect to:

The provision of maternity allowances, widows pensions, child endowment,
unemployment, pharmaceutical, sickness and hospital benefits, medical and
dental services (but not so as to authorize any form of civil conscription), benefits
to students and family allowances.

This power was added by amendment in 1946, well after Federation. This shows that
the Constitution is a live document that can be amended from time to time so that our
society is governed appropriately for its contemporary context. Medical services may
include ‘healing by drugs, surgery and manipulation’. Further laws and regulations on
the way services are delivered by institutions such as public hospitals is a matter for the
states and territories, unless additional powers under the Constitution are relied on (see
McMillan, 1993, p. 34).

INTEGRATED LEARNING AND PRACTICE

How do providers get Medicare Provider Numbers?

A Medicare Provider Number is the mechanism for the partial reimbursement or
contribution by the community to the cost of medical services that individuals receive
through the Commonwealth Medicare scheme.

Medical practitioners apply to a Commonwealth government department (Human
Services, Health) for a provider number for the location of their medical practice or
service provision. Practitioners need to be able to show that they are eligible—that they
have the correct qualifications and the required public hospital training. Practitioners
are then able to bill certain item numbers in their own right, if the services are within
the scope of their practice.

Other providers can also apply for provider numbers. For instance, registered
psychologists and accredited mental health social workers can apply for provider

+ continued
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numbers, if they have evidence from their own assessing authority that they are
competent to provide certain services.

The Health Insurance scheme, including the Health Insurance (Allied Health
Services] Determination 2011 (Cth], supports the consideration of an individual's
training and competence by a recognised assessing authority. This regulatory
scheme provides public protection and enhances quality and safety—because only
those who are appropriately trained and assessed by a recognised authority as being
sufficiently skilled are then able to bill patients or Medicare directly for those item
number services.

REFLECTION: LEGISLATION DISCOVERY

Understanding which governments’ laws may be applied to you is important as a first
step before you look for derived regulations and standards and rules.

You can get some idea of the vast number of legislative instruments that regulate
interactions in health and health care by searching ‘health’ as a key term in your own
jurisdiction. You can look at the listed legislative instruments by searching the Federal
Register of Legislation for the Commonwealth legislation (legislation.gov.au) and then
your state or territory jurisdiction legislation:

e legislation.act.gov.au

e legislation.nsw.gov.au

e legislation.nt.gov.au

e legislation.gld.gov.au

e legislation.sa.gov.au

e legislation.tas.gov.au

e legislation.vic.gov.au

e legislation.wa.gov.au.

1 Browse your lists to see the wide range of topic areas that have been considered in

your jurisdictions as part of setting standards for health and health care.

2 Note your reaction to the list you have identified. Understanding your
responsibilities starts with an appreciation of the vast scope and detail of
legislation that could be relevant to your field of professional work.

3 Choose one statute, an Act, and look at the ‘object’ or purpose section of
your Act. This is in an early section of every instrument, and reading it first is
essential—it guides the proper interpretation of the following detailed sections of
the Act.

OXFORD UNIVERSITY PRESS
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Research skills: Legislation

Kay Tucker, Law Library Manager, Monash University

As a law librarian in a large university, I see many students from Law and other faculties
who need to find the law applying to a particular topic. I usually recommend that they start
by reading a text, legal commentary service or journal article that summarises the law and
identifies the relevant Acts and cases. Reading the work of an expert who has done this in-
itial work for you could save you a lot of wasted research time. One such legal commentary
service in the Health Law area is the CCH Australian Health and Medical Reporter. Find
other texts via your library catalogue and databases.

If you know the title of the Act that regulates the issue you're researching, then you
can easily find it on the official government website. However, these sites are not easy to
search deeply. For example, if you are trying to find the Victorian Act that includes the
Health Privacy Principles, searching for the occurrence of these words in the current Acts
contained in the "Victorian Law Today’ section of the official site results in a number of
Acts. You may need to go to a few of them to read the terms in context, before looking at the
Health Records Act 2001 (Vic) where the Principles are included as Schedule 1.

Rather than search each government website separately, you can use a subscription-based
database to help you find legislation from all Australian jurisdictions. The main databases are
LawNow (LexisNexis), LawOne (TimeBase) and Lawlex (SAI Global). Lawlex provides a
freely available browse facility to help find legislation related to particular topics. Selecting the
topic ‘Health' initiates a number of subcategories such as Aged Care, Medical Practice and
Treatment, Mental Health, Privacy, and Regulatory Bodies. From there, you will see a list of
the relevant Acts and Regulations for the selected jurisdictions. For example, if you're interested
in the privacy of medical records, and you select the Privacy category, you may need to look at
a few Acts, including the My Health Record Act 2012 (Cth) and the Privacy Act 1988 (Cth).

Once you have an Act, how do you know which provisions (or sections) of an Act apply to
your problem? You can look through the Table of Provisions at the start of the Act—but you
will often need to read a number of sections to place them in context. You can also use the search
facility in AustLIT <www.austlii.edu.au>, a free web database that provides access to Australian
legislation, where search results are listed at the section level. For example, if you select to search
Consolidated Commonwealth Acts and type in Privacy NEAR Protection NEAR Health, a
top result is the Privacy Act 1988—section 95A Guidelines for Australian Privacy Principles about
health information. You can link through to read the section. However, if you use or reference the
Act, always go back to the official government website as the authoritative source.

More tips for researching:

+  Make sure that you are looking at the most current version of the Act. At the top of the
Act under the Short Title, you will see wording such ‘includes amendments up to ... or
Authorised Version incorporating amendments as at. One of the hazards of googling an
Act is that you may link through to an older version.

+ continued
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+  If you want to see what the amendments to an Act have been over time, look at the
Endnotes of the Act, where you will find the Table of Amendments or Amendment
History. You may then need to look at the Amending Act to understand the change.
For example, the Privacy Act 1988 (Cth) was amended by the Privacy Amendment
(Notifiable Data Breaches) Act 2017 (Cth). Lawlex can also help you identify changes

to Acts and the dates the changes commence.

+  Look at the Explanatory Memorandum (published along with the Bill) to understand
the meaning of an Act. Read the Second Reading Speech for the Bill to learn more
about the context and intent of the Bill. These ‘Extrinsic Materials’ are valuable

research sources, available on the Parliamentary websites and legislation databases.
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Jeremy Bentham, one of the famous scholars in law and philosophy, is an example
of a jurist, philosopher and social reformer who promoted a particular view of how law
and ethics are related. An early utilitarian, Bentham espoused the principle of achieving
the greatest good for the greatest number. The utility he concentrated on was felicity, or
happiness. The means to pursue felicity, Bentham thought, were reason and law. He thought
that the stability of law would provide the structure to achieve happiness. He felt that this
fundamental aim should be recognised in law, and he set about suggesting legal and societal
constructions that would achieve it. His concern was at a societal and governmental level
(Honderich, 1995, p. 85). Bentham’s utilitarianism was a grand plan to express societal goals
and limits in a legal system.

REFLECTION: LAW AS A BASIC STANDARD

You have already thought about the law on assault, the ethical importance of autonomy,
and the regulations about gaining permission to treat—which applies to all therapeutic
interactions. The standard is that you should always ask for permission before touching
a patient.

To begin examining what the law could mean for you in a practical sense, and
identifying basic standards you should be mindful of in your interactions in your
community, try the following exercise.

1 Look up a statute in your jurisdiction, and read a section that sets out a legal rule
about required action or unacceptable conduct. You could look up tax evasion, or
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the definition of assault in a state or territory Criminal Code or Crimes Act, or
perhaps check on whether driving without a licence is illegal, or another issue you
choose.

2 Consider if that legal rule promotes stability for the jurisdiction and felicity in the
people who live within the jurisdiction.

The law is an empowering force in health care. Society uses laws to give professions
authority and power to define standards of knowledge and skill in their profession. Laws
can be relied on to constrain professionals if the appropriate standard is not met.

The state and territory governments can seek Commonwealth Government assistance
or co-ordination at times. States have sought Commonwealth assistance to coordinate
nationally consistent regulationsin relation to registration for registered health professionals,
who may use the title ‘practitioner’. The Australian Health Practitioner Regulation Agency
(AHPRA) is a national agency that holds the registers of health practitioners on behalf of
national boards. States and territories agreed to pass state laws that are broadly consistent
to enable this coordination, the Health Practitioner Regulation National Law 2009 (Cth), so
that the law has force in their own jurisdictions (AHPRA, 2017). There are some minor
variations between the state and territory legislative instruments, which collectively put in
place the practical objectives agreed between all the governments.

Currently in Australia practitioners in the following professions are subject to specific
registration requirements, which is set out in legislation:

+ Aboriginal and Torres Strait + occupational therapy
Islander health +  optometry

+  Chinese medicine + osteopathy

«  chiropractic + paramedicine

+ dental +  pharmacy

+  medical +  physiotherapy

+  medical radiation practice + podiatry

+ nursing and midwifery + psychology.

The standards expected of those registered health care practitioners is also partly defined by
legislation. The National Boards of those professions can set codes of conduct and ethics for their
members and, under the National Law, these codes have legal force as appropriate standards
for professional conduct or practice. (For instance, see Health Practitioner Regulation National
Law 2009 (Vic), sections 38-41.) The legislation also sets out the process for investigating
and considering potentially unsatisfactory professional conduct. Some provisions in the
National Law also apply to health services provided by unregistered providers—for instance,
prohibition orders that prevent persons who have lost their registered status from working in
certain health care service roles.

9
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health care worker
Person working

in health service
delivery who is not
registered as a
health practitioner.

health practitioner
Health care
professional who is
registered under the
Health Practitioner
Regulation

National Law.

human rights

Basic rights,
thought to be due to
all human beings.

Some uniform conduct standards are also being developed for health care workers who
are not regulated as ‘registered health practitioners, as they are not registered under the
AHPRA regulatory scheme. However, some professionals may be referred to as ‘unregistered
health practitioners’” in some states. A National Code of Conduct for health care workers (NCC)
(Coalition of Australian Governments, 2015) is available for states and territories to formalise
through their own laws. In addition, abiding by the NCC may be set as a requirement of working
in certain settings, such as under nationally funded schemes. Endorsed by the Coalition of
Australian Governments (COAG), the purpose of the National Code is to encourage consistent
minimum requirements, so that all unregistered health care workers who provide a health
service can be held accountable to those standards. A prohibition order could be issued if a
serious risk to public health and safety would be posed if that worker continued to work in
health service care roles (Coalition of Australian Governments, 2015).

Also, all the normal municipal civil and criminal laws on acceptable conduct apply
to all health care workers and registered health practitioners, just as they do to all other
unregistered health care professionals and support workers in the health care sector. This
includes social workers, counsellors, assistants in nursing, disability and aged care support
workers, infection control and cleaning staff, reception staff, information management and
information technology workers, public health unit staff, dieticians, food preparation staff,
and many more.

International agreements

There are many international commitments that are relevant to health and health care. These
are most commonly expressed in treaties, declarations and conventions as agreements to
uphold fundamental rights and principles.

The United Nations has issued numerous human rights, civil and political rights and
economic, social and cultural rights documents on behalf of its member states, which
together are known as the International Bill of Human Rights. You could go to the United
Nations website <www.un.org> for documents such as the:

« Universal Declaration of Human Rights, 1948
« International Covenant on Civil and Political Rights, 1966
« International Covenant on Economic, Social and Cultural Rights, 1966.

There are optional protocols that support these documents, and these are publicly available
through the United National Office of the High Commissioner for Human Rights <www.
ochr.org>.

Some of the rights to be protected as human rights are:

. rights to life

+  right to freedom from fear

+  right to self-determination

+ right to be able to pursue one’s own economic, social and cultural development
+ right not to be detained unreasonably.
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There is a proviso that the rights should be protected unless infringement of the rights is
protected by law and restriction of the right is reasonable and necessary and proportionate to
the purpose of the restrictive law (Australian Human Rights Commission, 2017).

In international law, countries are referred to as member states. Each member state can
choose to make agreements with other states. They must be able to demonstrate the stability
of their government, so that others can rely on them to have the capacity to enter into
such international agreements—and also to live up to those agreements (Crawford, 2012,
p. 115). This is a broader commitment than specific trade agreements that are negotiated
and made between states, so that fair trading can be conducted between those two states.

If a member state chooses to be party to an international agreement, a representative
signs the agreement, and the agreement is then ratified, which carries with it an obligation
to explain to the whole international community how the commitment is being put into
action. Each state translates the principles of the agreement into practice in its own
geographic territory as it sees fit, because each state has the exclusive jurisdiction—or
right—to legislate and regulate within its territory (Crawford, 2012, p. 452).

The absolute right not to be subjected to cruel, inhuman or degrading treatment is set out
in the International Covenant on Civil and Political Rights (ICCPR): ‘No one shall be subjected
to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no one
shall be subjected without his free consent to medical or scientific experimentation’ (United
Nations, 1966a, Article 7). The ICCPR was ratified by Australia in 1975.

As you will read in Chapter 7 ‘The limits of care’, our ethics approval requirements
and local institution governance processes for health and medical research safeguard the
commitment that Australia has made to the international community.

In 2017, the Australian Government also recommitted to ratification of the United
Nations Optional Protocol to the Convention Against Torture and Other Cruel and Degrading
Treatment or Punishment (United Nations, 2002; Australian Human Rights Commission,
2017). This Optional Protocol obliges member states to monitor places of detention in order
to prevent violence and abuse. This will arguably include mental health facilities and other
secure residential facilities where people with disabilities may be living.

INTEGRATED LEARNING AND PRACTICE

Why is the restraint or restriction of patients problematic?

Promoting human dignity and human rights and freedom is expressed as an
international commitment in the Universal Declaration on Bioethics and Human Rights.
The Declaration refers to collective responsibility to promote health and social
development; respect and integrity of individuals; and protection of the vulnerable in
health care and research contexts (United Nations Educational, Scientific and Cultural
Organization, 2005).

Keeping someone in an environment, either directly or negligently, without their
consent, or without lawful or reasonable reason to act without their consent, can

+ continued
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false imprisonment amount to false imprisonment, if the person reasonably feels they have no reasonable

Unlawful physical means of escaping from that environment.

or psychological . .

restraint of The area of law called torts law provides the case law principles on false

freedom, including imprisonment, as torts law protects the freedom of movement of a person (Balkin &

detention. Davis, 2013, p. 49). You will read more about torts law in Chapter 3. Knowing you have
lost the freedom of movement is the injury that is the subject of the tort, but knowing the
freedom has been lost is not always required—for instance, if someone is locked into an
environment while they are asleep, the containment has still occurred.

So as not to cause injury to this freedom, consent to retaining someone in an
environment is presumed to be essential, and there are only rare instances when
authorised consent is not required. Following the legal and regulatory provisions before
retaining a person in an environment are crucial to acting lawfully. For instance, if you
think someone is a danger to themselves or others, a person can be ‘scheduled’ to
remain in the care environment.

Society sets out what a reasonable infringement of a person’s freedom is, and the
type of circumstances that justify the curtailing of rights, and provides an authority with
the power to provide that consent. The term ‘schedule’ means that the provisions of
the regulation or ‘schedule’ have been properly applied to make detaining the person
lawful. You will read more about this in Chapter 7.

If any restriction of a patient is to be used against their will, for their own safety or
the safety of others, then only the least restrictive option reasonably available is lawful.
Policies support the prevention of disturbed behaviour, or minimising the disturbed
behaviour episode, and rarely using restrictive practices—for instance in mental health
and aged care. While the use of restrictive practices has declined, a recent report states
that more work is needed in the disability sector (Melbourne Social Equity Institute,
2014). Quarantine restrictions of liberty are not false imprisonment of a person provided
the proper procedures are followed so that the detention is lawful.

International agreements underpin many other more routine aspects of safeguarding
basic rights and promoting the best health possible for all people. A practical example
of joint action to enhance health is the current multilateral Agreement to Ban Smoking
on International Passenger Flights (Multilateral agreement, 1994), which Australia
implemented soon afterwards in its own legislation through the Transport Legislation
Amendment Act (No 2) 1995 (Cth) and Air Navigation Regulations (Amendment) 1996 (Cth)
(SR No 113).

To understand the obligations that are derived from international treaties, declarations
or conventions in your jurisdiction, you can check whether a member state has:

+  become a signatory to the agreement

+ ratified the agreement in specific terms, or varied some terms

+ putin place any regulation or legislation that gives legal effect within its jurisdiction to
the commitment.
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REFLECTION: INTERNATIONAL OBLIGATIONS

Look up the Australian Treaties Database, which is hosted by the Australian
Government Department of Foreign Affairs and Trade (DFAT] at <www.info.dfat.gov.
au/treaties>.

1 Find out when Australia signed, and if and when Australia has ratified some of the
other international Declarations and Conventions and Agreements.

2 Also on <www.info.dfat.gov.au>, see which legislation is listed as giving effect
to the agreements, and find up-to-date information on the ongoing policy work
towards ratification or implementation of Australia’s obligations under these
agreements.

3 Note your reaction to the list you have identified. Did you notice any of these
legislative instruments in your earlier search?

Ethics reasoning traditions

Ethics is a shorthand term for the process of analysis and derivation of basic values and
objectives, norms or standards, and reasoning to identify optimum aims or objectives of
thoughts and actions, standards, and behaviour. The essence of ethics lies in a process
of debate and thought and reflection, either on an individual or group basis. It is the process
of analysis as much as the position that is argued, and that is the subject of ethics writings
and discussions.

Ethics helps you to decide what to do in routine and complex or difficult situations. It
acts as a guide, and a reasoned ‘voice’. Thinking and reflecting is the hallmark of ethics—as
it is an active process. It is a tool that is meant to be used in practical situations. It helps
you to reflect on real-life issues, and it is a process that can be applied to real concerns and
situations as they unfold.

Ethics in health contexts is sometimes simply called ‘ethics’; at other times it is called bioethics

¢ , . R Reflective ethics
bioethics’, or ‘medical ethics’. You may like to choose a definition of ethics that you process applied

understand best from the following options, which were crafted by experts: to the health care
context and life
+ ethics—'ways of understanding and examining the moral life’ (Gillon, 1986, p. 2) sciences.
+  bioethics—a popular contraction for “biomedical ethics”, which is the study of moral . .
medical ethics
value in the life sciences and in their clinical application’ (Moreno, 1995, p. 4) Specific term
+  medical ethics—‘the analytical activity in which the concepts, assumptions, beliefs, for ethics in the

ttitud t d ts underlying medi | decision making 0?2
attitudes, emotion, reasons, and arguments underlying medico-moral decision making "~ .
are examined critically’ (Gillon, 1986, p. 2). .
morats

There is an impetus in ethics to aim higher than the basic minimum of social responsibilities.  Significant lessons
The common process of the reflection is that moral issues are identified and examined. ~Prompting reflection
to identify virtuous,
right, or acceptable

in significant religious texts, to strive to distinguish between right and wrong, and act course of conduct.

To some people, moral reflection means to reflect on a lesson that has been handed down
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norms
Accepted standards,
which can be used
to guide conduct.

virtue

Worth or quality of
particular moral
excellence.

values

Concepts given
worth or importance
in life and
interactions, making
up a value system.
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accordingly, given that lesson. It can also be a practical lesson learnt from past experience
and reflection, again reflected on in terms of significance and importance. In this text, the
word moral is used in a broad sense to mean a reflective examination of values and objectives,
including reference to lessons, with an examination of the implications of thought and action
for oneself and others.

For centuries, philosophers have been motivated to understand and explain the process
of judgment and reflection in a moral being. Some philosophers have concentrated on
a categorical imperative (or law) that must be followed, and autonomy of the will, while
recognising that judgment illustrates the purposiveness of nature. Reasoning and judgment
are explained as part of personal agency, responsibility and moral law—for example, in
Kant’s seminal work, the Critique of Judgment (Honderich, 1995, pp. 435-9).

REFLECTION POINT
Everyday ethics

Take a minute to think about how you live your life. In your own words, try to identify
whether there is one fundamental value or principle in the way you live your life, and in
the way you live alongside others.

Many of the philosophers whose work we draw upon in professional ethics wrote about
individual ethics—the ethics of decisions made by individuals—such as in virtue ethics
traditions. Other philosophers concentrated on group standards or norms—such as in
descriptive ethics or normative ethics—to search for expressions of acceptable standards.
Some ethicists in meta-ethics traditions considered the significance of defining some value
or rule or norm identified as right or wrong.

Early philosophers thought about how we should live our lives and relate to others.
They thought about the structure of our society; about what we, as individuals, owe to our
society; and about what we can, and should, expect in return. They also thought also about
our higher duties to God. Today, religion is often separated from professional ethics, but if
it is a part of how you live your life, it would be artificial for you to ignore it. You will see
comments and exercises from many early philosophers dotted throughout this book.

Socrates was an important early philosopher. The key feature of his discussions was the
way in which participants were encouraged to elicit and question beliefs. Some of the central
values that Socrates espoused were justice, courage and pity (Borchert, 2006, pp. 105-6). He
tried to define the values through reflection and discussion, like the Reflection you have just
completed. This reflection process is also appropriate for your professional life. As nurses
advance their clients’ interests and strive to maximise the autonomy of their clients, justice
and courage have been identified as virtues espoused in modern nursing (Beauchamp &
Childress, 1994, p. 465).

Our values form our ethics standards—and they determine what we expect from
others. In some ethics frameworks, virtue and the formation of central values is paramount
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in moral self-development. We probably apply this notion of moral self-development in our
own lives without thinking about it. For instance, we do not expect children to be rational
and moral in the way that they relate to others and the world because we know that some of
this is learnt. We gradually teach them what is expected, what we value, and what we hope
that they will value. As they grow older, children begin to recognise that it is not just because
these values are advocated by their parents and guardians that makes them desirable as
guides for life—they come to value the virtues themselves.

In ancient Greece and Rome, there were forums that were used for debating what was
right and virtuous. Learned people were trained to reflect and to hold monologues or debates
challenging others to refine their thoughts, actions and reasoning. Socrates and Plato led
this tradition, and there was an expectation that people who rose to prominence in society
would learn to reflect and debate personal and social ethics. Plato was Socrates’ student and
Aristotle’s teacher. Plato espoused the work on systematic techniques of argument, and
emphasised that winning a debate was not the purpose of the discussion. The purpose was
to search for the truth. The dialogue between Socrates and Plato became famous, and can be
the basis of philosophy exercises to this day (Borchert, 2006, pp. 105-14).

REFLECTION POINT

Virtue and ideals

1 When you think about how you try to live, think about the virtue you aspire to.

2 What is that virtue? How would you define it, and how do you know if you have
achieved it?

When you are applying for a job, you should consider the values and objectives of the
institution and the aims it pursues; in other words, the way the institutional services are
delivered. What service is offered is only part of the information that you need. Values may
be expressed in mission statements and visions as they relate to the institution’s strategic
objectives (Gillon, 1986, p. 2). Even though health care institutions all aim to provide
goods and deliver health care, how they define goods, and how they deliver health care can
vary subtly. Sometimes this is because of the underlying ethic or morality system of the
institution, such as in Catholic and Seventh Day Adventist hospitals.

REFLECTION POINT

Shared goals

Make a note of the goals or mission statement of a health centre, community health
service or hospital nearyou, and of your own prospective or current place of employment.

Once you discover these values, you need to decide whether they are compatible
with your ethics and belief system—as the values will affect the way your work is defined
and carried out in that institution.
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professional
Skilled person with
high standards of
skill and ethics,
which they offer in
the service of the
community.

code of conduct
Comprehensive
listing of rules or
principles to guide
members of a group
in their thought and
considered action.

Ethics in health care is really about three things:

+ individual ethics and values
group ethics and values
professional ethics and values.

Writers on health care ethics who favour different ethics theories and frameworks vary in
their approach. Some concentrate on individual virtue, others on group notions of ethics, or
on philosophical analysis of ethical stances and values.

You will read more about ethics reflection and the reasoning frameworks that you can
choose from for ethics analysis in Chapter 4.

Integrating ethics and skill

Individual reflection on standards, skill and ethics is vital, yet individual reflection alone is
problematic. It is difficult to act responsibly without some guidance. Some of that guidance
is found in discussion with fellow professionals, and some is found in written form in
professional codes. A modern well accepted definition (Barker, 1992), is that a profession is
an occupation that:

is skilled
requires training to a high level (to which considerable time is devoted, leading to the
expectation of relatively high remuneration)
. gives rise to expectations of a high standard of proficiency
is bound by a code of ethics of ideals of service to society.

INTEGRATED LEARNING AND PRACTICE

Isn’t being technically proficient the main objective for any
professional?

Technical proficiency is important, of course, but a professional should also recognise
thatthe broaderaspects of making the skillavailable and then delivering the service—and
also representing the profession well at all times—are integral to being a professional.
A professional is a person who has become skilled to a level judged by the profession to
be adequate to hold themselves to be competent, and who applies their competencies in
keeping with the values and ethics that are acceptable to their body of professional peers.

Codes of conduct are a form of self-regulation by the group that makes up the profession,
stating required and important principles to guide professional practice. Increasingly,
professions and health registration boards include performance standards and ethics in the
one professional code. Codes of conduct include competencies, and contain detail about
what properly equips professionals to deliver services. A code provides practical guidance on
acceptable professional standards—and how these should be upheld.
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Learning to be a professional is partly about understanding tasks and becoming
skilled in them, and partly about becoming able to put those skills into action. The skills
aspect of professional work is inextricably linked to professional ethics. As Pellegrino has
stated, the ethics of a profession are not ‘the norms actually followed by professionals,
or the professional codes they espouse, but rather the moral obligations deductible
from the kinds of activity in which they are engaged’ (Pellegrino, 1989, p. 56). So your
individual ideals and values—and the skills you learn—are bound together in your sense
of professional ethics.

Philosophically, the principles that professions seek to uphold translate into moral rules
that guide behaviour (Reich, 1978, p. 410). Many different ethical frameworks support, to
some extent, the notion of practical rules. Moral rules are especially important in rule forms
of deontology and utilitarianism, which regard rules as ethically necessary (Beauchamp
& Childress, 1994, p. 45). Rules can be formed and adopted so that moral goals may be
achieved. While the rules can be formed by individuals, according to Kant, the collective
notion of shared rationality implies that rules formed by rational individuals will be shared
and will have commonalities (Sullivan, 1989, p. 214).

As a professional working in a community of other member professionals, you are
expected to:

+ share some common ‘professional ethics’ rules
+ have a sense of purpose in expressing those rules
+  strive to abide by those rules.

Your strict professional duties can be defined with reference to the rules that your profession
adopts. Your goals go further than that: you have a general duty to aspire to the optimal
goals—in other words, to go beyond minimum duties. Thus, goals and duties go hand in hand.

In professional and personal life you will encounter the setting of moral rules and the
expression of moral ideals. Moral rules may not be left to individual discretion as much as
moral ideals. A moral rule is something that must be obeyed, and can therefore form the
basis of a list of prohibitions—such as ‘Thou shalt not kill'. In contrast, a moral ideal is
something that should be strived for; it requires some positive action (Gert, 1992, p. 19).

So, there is a sense that ‘lower’ limits of behaviour exist and that we should strive for
‘upper’ ideals. If we should abide by moral rules, we would regard behaviour that breaks
these rules with disfavour. We might be forgiving when ideals are not upheld, as long as
the person strives for them in the future with a moral imperative to strive towards the
aspirational goods (Freckleton, 1996, p. 134). A written code makes this more explicit, and
provides members—as well as outsiders—with clear expectations of the rules and ideals
that are central to the profession.

It seems appropriate that the group of people who best understand the professional
skill and actions involved are ethically active—in effect setting their own goals and limits.
It is worrying if outsiders have too much control over the ethics of a profession. As one
commentator has stated, ‘a morality of those whose hands are clean only because they
have the position of an observer, charging others with the responsibility, seems doubtful’
(Tomaszewski, 1979, p. 131).

skill

Level of competence
in a specific tasks or
series of tasks.

rules

Derived and
specific expression
of fundamental
principles or ideals
that are agreed by a
group to have force,
in a moral obligation
of members of

the group to abide
by them.
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professional code of
ethics

Expression of
principles, rules,
ideals and values of
specific professional
group, creating
responsibility to
strive for states,
ideals and goals,
and to uphold
certain rules, in
each member
professional’s
conduct.

responsibility
Obligation and duty
to fulfil certain tasks
or series of tasks.
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As professional codes of ethics provide guidance on the values and aspirations of a
profession, thereislittle doubt that codes are looked to by the profession and public as ameasure
of professional approach and standards. The formation of the code is a valuable ethical process
and, as explained by Stephen Cohen and Damian Grace, the process of reflection is perhaps
ethically more important than eventually enshrining a code (Cohen & Grace, 2005, p. 179).
The process of reflecting on professional caring, identifying important aspects of caring, and
debating what professionals should aim for continues the tradition of ancient debates, albeit
in a different guise. In professional debates, try to remember to keep discussion constructive,
as is urged in Plato’s tradition. The reflection process is more important than keeping score.

Codes of ethics can be thought of as ‘general action guides’ for professionals (Reich, 1978,
p- 407). In a general sense, they are a form of regulation. As a health care professional, you
have a responsibility to abide by your association’s code of ethics in carrying out your work.

Your code is a potential influence on your conduct, because it can define how you should
act, and mould you to conform with your profession’s standards. The code expresses a
collective responsibility in the ethical conduct of health care by you and your fellow member
professionals (Tomaszewski, 1979).

The codes may be evidence of existing ethics standards, rather than creating obligations
in themselves. According to Knultgen, the purpose of a professional code is to promote
a sense of community among members, to discipline the behaviour of members, and to
ensure public trust in professional actions (Knultgen, 1988, pp. 212, 213, 215).

The existence of a code should not replace individual conscience and reflection; we
need to distinguish between the teaching of custom (or group norms) and what is moral.
Continual assessment of the existing standards in the codes of ethics is needed as part of
ethical reflection. This proposition seems simple but many philosophers have pondered why
continued reflection on defined principles or rules is still needed.

Joseph Butler wrote extensively on the importance of individual conscience in all
matters, emphasising that when conscience was exercised, virtue would be expressed, as he
argued that human nature was positive rather than evil (Collinson, 1987, p. 79; Borchert,
2006, pp. 780-4). The philosopher John Rawls thought that principles of conduct, such as
those we find in some codes of ethics, were important. He also thought that we need more
than principles to bring ethics into action. Rawls distinguished between the principles and
the subsequent judgments of value in relation to those principles (Rawls, 1971, pp. 20, 48,
120, 579). Individual and collective judgments are needed before principles are put into
practice. So shared contribution to standards will remain important.

Youmight apply principles slightly differently from another health care worker, or someone
else in your own profession. Part of that difference may be the values that you use when you
interpret and apply the principle. One of Rawls’s points is that the judgments we make may
depend on the contractual situation to which the principles and values are applied (the word
contractual refers to any agreement between people, whether implied or explicit).

We can expect some differences in ‘ethical behaviour’. Just because someone behaves
differently does not necessarily mean that they are unethical. But it does give us pause for
reflection and discussion. The next time you see something quite different in the application
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of a principle, think about the values that may have influenced that professional’s behaviour,
and the contractual situation in which it was applied. You may be witness to extreme values
or a contractual situation that puts considerable constraints on professional behaviour.

From time to time, guidelines are updated. As a profession develops and the context
in which it operates is required to practise changes, so codes become increasingly defined.
You should be ready to be part of the discussion and be alert to changes in context and
professional bounds. It is preferable that all professional members actively consider their
ethical stance and their stance on standards, and be ready to explain it or pursue further
discussion on it.

So, when a person becomes a member of a profession, they become one of the people
who help define the ideals of the profession. They bring their own ethics to the profession,
and their ethics are influenced by what others have defined as appropriate ethical standards
for that profession. It is a fluid process of sharing thoughts, and of learning to work together
towards a common good. (Note: The word ‘good’ is used as a noun here—it is a thing or a
concept, not an adjective.)

All codes of ethics for health care professionals include statements on respecting the
integrity and autonomy of each individual. This is a reminder that gaining consent for any
therapeutic process is vital. Nursing codes emphasise autonomy, with nursing roles aligned
more explicitly with patient advocacy (Seal, 2007, pp. 29-36). The Australian Association of
Social Workers emphasise respect for persons, social justice and professional integrity in
their Code of Ethics (Australian Association of Social Workers, 2010). The subtle differences
in codes and the different professional roles that are undertaken can mean that different
professionals apply their own particular codes and make different assessments of their
responsibilities in the same shared care or interprofessional situation.

REFLECTION: GENERAL PRINCIPLES IN CODES OF CONDUCT AND ETHICS

You should have at hand your relevant Code of Conduct or Code of Ethics. If you do not
already have it, you could try looking up the association website or the relevant registration
authority websites. The latest codes outline duties to patients, the community and the
profession. Make sure you always obtain updates whenever your code is altered.

Using your own code, summarise the principles and comments of guidance in your
code of ethics under the broad headings listed below of beneficence, non-maleficence,
autonomy and justice.

Beneficence encompasses the obligation to do good, to care for people; non-
maleficence is the paired obligation to do no harm to them.

Autonomy is the principle of self-rule, of clients making decisions about their own lives.

Justice is about fair distribution of resources, particularly when the pool of resources
is limited. These were chosen by Beauchamp and Childress, as they are principles that
can be applied within the different ethics theories and frameworks (Beauchamp &
Childress, 1994, pp. 38, 45).
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ideals

A standard of
excellence, which is
aimed to be met.

good
A desirable end or
object.

integrity
Willingness to
actively reflect upon
and uphold the
highest principles
and standards of
conduct consistent
with roles,
responsibilities and
duties.

beneficence

The principle of
doing good and
providing care for
others.

non-maleficence
The principle of not
harming others, and
of minimising harm
to them.

autonomy

The principle

of allowing and
promoting self-rule,
of people making
decisions about
their lives.

justice

The principle of
fair allocation
of community
resources and
burdens.
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INTEGRATED LEARNING AND PRACTICE

Rules and aspirations in codes

This is an extension question, and can be tackled as a group or individually if you are
ready for more complex considerations.

Identify principles that are mandatory, and expressed as a ‘rule’'—these principles will
form a list of things you must do if you accept this role as a professional. Then use your
law research skills to identify a parallel law that is the equivalent of this in society.

Next, identify an aspirational principle, such as striving to deliver the best available
care. Thisis not a ‘rule’, but a guiding principle. Professionals won't be judged as harshly
if circumstances prevent them from achieving the aim. Do search—but you are unlikely
to find a parallel law for this.

Remember that some responsibilities are specific to each profession. They can
include both legal responsibilities and professional responsibilities that professionals
are obliged to fulfil—or try to live up to. There is more discussion about professional
assessment of standards in Chapter 2.

REFLECTION: GUIDANCE IN CODES

1 Think about one of the basic principles that you, as a registered health practitioner,
might find in your board’s code of conduct or code of ethics, or your relevant
code as a health care worker. (Alternatively, you might like to look at another
profession’s code.)

2 Think of situations in which you have applied this principle. Make a note of how you
have seen others apply it.

Community trust in health care professions and their professional standards is based on
the expectation that the community as a whole will ultimately be served by the profession.
If this trust is shaken, society may judge that more outside regulation is needed, effectively
limiting the power and discretion of professionals. Professions have sometimes refined and
discussed their standards precisely because of the threat of such an external imposition of
standards.

Interprofessional teamwork

Throughout your health care career you will work alongside different professions and health
care workers. This is termed multidisciplinary, interprofessional or interdisciplinary teamwork.
When tasks and responsibilities are shared in a health care team, the team as a whole is also
responsible for the comprehensiveness of care of the individual patient. You can expect that
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different professionals are equipped to deliver different specific aspects of care. One step
towards professionals working well together is to understand each other’s different skills and
objectives in providing care.

It is important that a team ethic of caring is acknowledged, and that teams discuss and
define team goals. The discussion should extend to values and ethics, as well as to technical
skill and tasks, so that minimum rules and optimal ideals are identified, compatibilities in
acceptable aims are recognised, and potential problem areas are identified before they occur
in practice. It is a natural extension of professional standards to broaden the discussion to
others who are engaged in a similar endeavour.

Because of your shared objectives—and despite your differences—you must learn to
work together, because you need each other’s skills to provide comprehensive health care.
The basic aim of all health professions is to care for clients or patients, to be beneficent, and
to serve and protect the health of the community. Health care is a system, partly because
that is the most efficient and effective way that our society has available to share the skills
of the health care workforce. Society needs you to work well together.

Working as a team does not mean always working ‘under’ another profession. It means
being aware of and working towards goals, and on occasions being ‘guided by others who
possess greater knowledge and expertise’ (Alexandra & Woodruff, 1996, p. 242). Of course,
establishing team leadership will depend on the team goals and objectives, and on who has
the skills to lead the team towards that goal. Junior residents find themselves learning a
great deal from senior unit nurses. Experienced nurses and their favourite doctors appear
to work effortlessly. Perhaps they have come to a common understanding of the goals
of care in their own context and appreciate each other’s skills so much that there is true
team harmony in providing that care. You could apply the same assessment of successful
teamwork to other professional combinations.

Bear in mind that full discussion is as valuable in reflection as the ultimate decision that
you reach. There is a danger that aiming for consensus too early—and sacrificing differences
of opinion to achieve that consensus—can hide the difficulty of an issue, or even hide
divergent views on an issue (Moreno, 1995). It is a reminder that challenging issues warrant
detailed reflection and discussion.

In ethics education at a university health centre in the United States, the complexity
of issues that students training in different health professions brought to the ethics
discussion was noticed and valued as a benefit to all students. The lecturers felt that when
students understood each of the team members’ roles and responsibilities, they also further
developed their understanding of discharging their ethical obligations to their patients in
an appropriate manner (Yarborough et al., 2000, p. 794). So, ethics discussion and decisions
cannot be made in isolation from other interdisciplinary team members for them to be
realistic and practical.

It’s crucial to have guidance on proper behaviour by those with relevant expertise. As
Hans Jonas has said, it is especially difficult to define ethical conduct in a technologically
complex situation—which modern health care inevitably is. People who have the relevant
technological expertise can help to predict the consequences of actions. Without their
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help, actions—even if done with good intentions—could easily result in harm to others
(Jonas, 1984, pp. 5-6). This has particular relevance for health care teams that combine
different sorts of expertise. You should get used to checking matters of professional conduct
and professional ethics with the whole team. The minimum is to check with your own
professional peers.

The importance of relying on others for guidance is evident even in Kant’s otherwise
individualist writings, which stress virtue in relation to one’s own moral laws. According
to Kant, the acceptability of actions to others is important because the praise of others is
essential in reinforcing virtuous actions (Sullivan, 1989, p. 29). It is a practical safeguard
that you check and discuss matters with your colleagues to see if you have acted properly
or if your planned action is acceptable and ethical. It is appropriate that the diverse group
of people who together can comprehensively understand the scope of professional skill and
actions in health care settings contribute to the reflection.

Learning about how your institution, ward, department or clinic has approached a range
of practical issues in the past is a privilege, as you then share in some of the corporate
memory. An ‘acceptable’ course of action may already be defined by other experienced team
members. If the legal, regulatory and ethical reasons remain unarticulated, take the time
to draw people out so that you understand how issues have been solved in the past. This
provides you with a toolkit for approaching challenges in the future.

Checking all perspectives does not mean you lose the capacity to form your own
position, even though some reasoning frameworks may minimise the moral authority of
any one position. The theory of relativism suggests that there are no hard and fast rules
in ethics. Rather, ethics can change depending on the perspectives of key participants in a
dilemma and the stance of the group to which they belong. To adopt an extreme relativist
position on all matters is quite controversial, but the basic process of searching for
perspectives is less controversial. Finding and comparing different possible perspectives
on what might be best or right is helpful in identifying if a practical agreement is possible.
Harman, a philosopher who has defended relativism, claims that a judgment of proper
conduct by one party towards another depends on the agreement between the two
parties (Harman, 1975, p. 3). In a professional-client relationship, both parties should
agree that what is being undertaken is proper. In the context of a health care team, the
team should also agree that it is proper. Remember that they might agree for different
reasons. Reaching this agreement does not necessarily mean minimal standards. In any
contractual situation, an upper level, beyond a bare minimum, can be negotiated. Teams
may choose to strive to go beyond the minimum and aim for an outcome that will raise
and uphold standards.
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Ethics and ethical dilemmas

Jennifer Haines

Jennifer has been a Registered Nurse for 40 years and spent most of those
years practising in critical care areas, ICU, CCU, Neurosurgery ICU and Emergency
Department.

When working through an ethical dilemma, we must ask the following:
e What is the ethical problem we are trying to solve?
e What are the facts?

e What ethical factors apply to the situation? What does our Code of Ethics say about the
situation?

e What ethical factor takes priority in the situation?
e What does the law say about the situation?

e What course of action should an ethical nurse take?

An ethical dilemma

Doctors have been working all day on a patient, reviving them after repeated cardiac arrests.
They meet and decide that continuing to resuscitate the patient is not helping the patient and
may well be causing harm. They approach the family, who want every measure of treatment
continued. The doctors advise against it, but the family insist. The doctors decide that the
next time the patient arrests, they will pretend to resuscitate the patient, and that will fail,
and the patient will die. The doctors did this, and the patient died.

e Did the doctors behave ethically? Why, or why not?

Practical local regulation

Standards and rules are part of everyday life. For instance, when you go to a local park, you
want to relax and have fun. As a law-abiding citizen, you also try to use the public area safely
and in a way that does not damage the property or cause harm to other people.

You might see a sign at the park that lists the things you can do in that park—and
perhaps lists activities that are prohibited. At the bottom of the sign you will probably find
the name of an Act, which is the legislation that gives the general authority for the rules, or
the name of a Regulation, which is relied on by the local area to implement specific rules that
make the park enjoyable for everyone.

PRACTICE
EXAMPLE
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You might find that you are able to walk a dog, but not allowed to let the dog off the
leash. There is nothing to suggest you are prohibited from an ordinary, well accepted use,
such as a picnic on the grass, but if you see an image of a tent with a cross through it
you know that you would not be allowed to camp in the park overnight. These rules are
partly about public safety, and partly about sharing the use of the public facility in a fair
and reasonable way. You can decide whether to use that park, based on the rules and local
regulations. There may be warnings, or advice given on particular risks, such as the grading
of a bush walk as ‘very steep’ or difficult and uneven, meant for experienced walkers, and
that you should carry plenty of water. You can then decide whether to embark on the walk
given the risks involved.

Regulations are the applied legal and administrative requirements that are made as part
of a process of social control and management of a particular process or setting in a specific
context. So finding out what the regulations are in that setting is an important first step.
Then, your integrity and commitment to upholding standards that are expected of you and
behaving ethically—even if other people can’t see you—will help you to decide if your plans
were fine, or whether you need to rethink what you will do while you are in the park.

Let’s look at another everyday example. Before you drive a vehicle, you will have applied
for a licence to drive, or a provisional permit to learn to drive. You will have passed a test of
some sort to show that you are competent and safe enough for the licence to be issued to you.
The licence issued to you will have restrictions: you may be entitled to drive a motorbike or car
but not a large truck, or you may be licensed to drive an automatic but not a manual vehicle.
When you drive on the road, road rules such as speed limits also apply. These standards,
restrictions and rules are all provided to regulate driving so that it is as safe as possible.
Parking restrictions also apply for safety reasons—and so that you do not park in a way that
is inconvenient to others. The local area is best placed to decide what is acceptable for local
conditions, and this is why the speed limits or parking rules applied can vary. Your driving is
subject to the regulations of the area that you travel in. Also, it is subject to the type of licence
that youhave. You have a responsibility to inform the licensing authority if you become unfit to
still hold your license, and you have an everyday responsibility to restrict yourself from being
behind the wheel if you are temporarily unsafe to drive. Your reflection on the importance of
acting within your agreed driving competence, being safe, and respecting road rules is most
importantly upheld by you even when others are not monitoring or observing you.

Sanctions can apply when people do not abide by these standards and rules. This is to:

+  redress the harm caused

+ actas a deterrent for repeated transgressions

+ encourage others to uphold the rules because they are important and meaningful
standards for our communities.

When you choose to work in the health sector, you can expect that similar restrictions,
standards and rules will apply. Health care is a heavily regulated sector as there is a need to
protect the safety of the public, and the practical imperative to use public resources wisely.
Health facilities are licensed and health care providers are trained to appropriate standards
and may also be registered.
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Care is taken to make health care delivery as safe as possible for workers, as well as for
patients. The training and qualification you have allows you to work in certain roles, and
always with some limits. It is your responsibility to find out what local rules and regulations
apply to your work in the particular setting that you are working in. For instance, even if you
have the necessary skill and qualifications, the scope of procedures that can be undertaken
will be different in a small day clinic than a larger hospital. You can’t drive at 110 km/h
through a local town, and you also need to adjust in every setting so that you use your skills
in the most appropriate, safe and effective manner.

Health service institutions always operate within a state or territory and national
context, and some regulation is set as subordinate part of the legislative instruments in
each jurisdiction. Each health-service setting and institution endeavours to ensure that laws
and regulations are complied with and that employees and people presenting to the service
are treated lawfully. If any person suffers harm on the premises or through the action of an
employee or agent of the institution, institutions can be sued in law as an entity. You will
read more about this in Chapter 3.

Following the precise requirements of all relevant regulations is an expected and routine
part of the privilege you have accepted in becoming a health professional to serve the
public. Each health care institution helps to set the culture of aiming for best practice and
compliance with regulations.

Local institutional rules, such as standard operating procedures, prompt you to consider
competent and ethical aspects of your practice, including:

+  appropriate levels of training and skill for particular jobs
+  what care to offer and how to deliver it
+ social expectations of what would be a priority in particular situations.

For each health setting, remember that it is as if you are in a local park and on local roads. You
should expect that some local standards, regulations and rules will apply, as well as the general
laws and codes that guide your conduct. The regulations aim to support the safe, effective and
fair delivery of health care in each of our local communities.

Some regulations are like basic road rules, and they will become second nature to
you as you build your career in the health sector. Special responsibilities as a health care
worker are set out in a practical way in regulations, such as what makes up an adequate
health care record.

Shared responsibilities in record keeping

Health care professionals share in the responsibility to keep a health record of the assessment
and care that each patient receives. Health records should be accurate and complete; they can
be initiated or added to by any health care worker; and they become the basis of noting and
assessing progress as the client is engaged in treatment.

An adequate record was defined in the Health Insurance (Professional Services Review)
Regulations 1999 (Cth), under section 5, as follows:
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5 An adequate record

For the definition of adequate and contemporaneous records in section 81 of the
Act, the standard to be met in order that a record of service rendered or initiated
be adequate is that:

(a) the record clearly identify the name of the patient; and

(b) the record contain a separate entry for each attendance by the patient for a
service and the date on which the service was rendered or initiated; and

(c) each entry provide clinical information adequate to explain the type of service
rendered or initiated; and

(d

each entry be sufficiently comprehensible that another practitioner, relying on
the record, can effectively undertake the patient’s ongoing care.

Under section 6, it must be contemporaneous—that is, ‘completed at the time the
practitioner rendered or initiated the service’, or as soon as practicable.

Health departments recognise the importance of health records, and issue guidelines

like these:

The main purpose of a health care record is to provide a means of communication
to facilitate the safe care and treatment of a patient/client. A health care record is
the primary repository of information including medical and therapeutic treatment
and intervention for the health and well being of the patient/client during an
episode of care and informs care in future episodes. The health care record is
a documented account of a patient/client’s history of illness; health care plan/s;
health investigation and evaluation; diagnosis; care; treatment; progress and
health outcome for each health service intervention or interaction.
[New South Wales Government, 2012, p. 2]

Making health records or medical records is not just the responsibility of medical
practitioners. It is a responsibility shared by different care providers in different clinical
settings. The basic requirements are that records:

+ have entries that are legible and non-erasable
+ areidentified as relating to a particular person
+ are organised chronologically

+ are made available to authorised persons.

The accuracy and completeness of the records you make is relied upon by others, and is an
essential supplement—but not a replacement—for a full verbal handover between staff
(O’Brien, 2002).

Taking notes and making records is one of the key skills of health professionals. It is vital
in terms of effective teamwork. Other health practitioners and workers who care for the
same client need be able to refer to detailed information about the client without asking for
the same information all over again. They also need to know the exact nature of care that has
already been delivered so that future care is safe, informed and effective.

Inadequate, inaccurate or misleading documentation by a nurse in any health record
or report can be found to amount to unsatisfactory professional performance/conduct,
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REFLECTION: ACCURACY AND RECORDS

Think about the following example, which is from a Masters course in clinical ethics:

A nurse makes a mistake with the amount of medicine he dispenses to a
patient. He realises the mistake, as does a fellow nurse. The patient’s records
show that the correct amount has been given. Neither corrects the records,
nor reports the mistake to the charge nurse or the attending doctor.
(Berglund, Mitchell & Cox, 1993, pp. 195-6)

1 What do you think could be the effect of the mistake?
2 What ethics responsibility is being degraded by not rectifying the records?

and may be considered by a tribunal, panel or committee to be unprofessional conduct. In
one case, a caution to mark the disapproval of the conduct was ordered, and conditions
to safeguard the public in the future were put in place for the nurse practitioner
(AHPRA, 2016).

All health care workers need to be vigilant in upholding responsibilities in their roles.
Team work and accountability to others is regulated in some aspects of record keeping.

For instance, drug regulations have a practical impact on many routine aspects of health
care, including making accurate records of the handling and administration of them. Rigorous
prescribing and supply restrictions apply to S4D and S8 drugs and these restrictions have
particular significance for the health professionals handling and administering them. The
Standard for the Uniform Scheduling of Medicines and Poisons (SUSMP), is given effect through
each state or territory’s legislation (Australian Government, 2018).

These drugs are called Schedule 4D (S4D) and Schedule 8 (S8) drugs because they are
listed in regulation in the schedules, which are then read with the relevant legislation.
Schedule 4 covers prescription-only medicines, and particular further restrictions apply
to those listed in Schedule 4D, such as benzodiazepines and amphetamines. Schedule 8
drugs are controlled drugs, and include opiates. The restrictions are because of the dangers
associated with the drugs: they have addictive qualities, and cause harmful effects if used in
excessive quantities or over lengthy timeframes.

When doctors prescribe these drugs, which nurses then administer, the combined
regulatory framework is made up by the Commonwealth schedules, as well as Therapeutic
Goods Administration (TGA) requirements, the state legislation, and the local health facility
standard operating procedures, which clearly set out staff members’ responsibilities and
practical procedures to comply with these requirements.

One example of local procedures is that of the Royal Hospital for Women in Sydney, which
sets out principles for the storage, supply and administration of the drugs. For instance, the
nurse in charge of a ward is responsible for the storage of the S4D and S8 drugs, which
are stored in a locked dangerous drugs cupboard, except if needed on a designated trolley
for anaesthetic purposes. A nurse employed in a permanent capacity carries the key, and
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recording and checking requirements apply. Two members of staff, including one registered
nurse or registered midwife, must check out and witness administration of all S4D and S8
drugs. Requirements for recording drugs in a register, and documenting and witnessing
wastage or spillage are also strict (Royal Hospital for Women, 2016).

The further significance of the records, including the drug register, and the records of
administration, is that they are legal documents. When you sign off any step in the storage,
supply or administration of these drugs, you are declaring that the step you document and
place your signature or initials next to has actually occurred. This is a matter of significant
professional integrity and responsibility. You are entrusted with this responsibility given the
trust that the community places in you as a health professional. There are potentially serious
legal consequences for making a false record. The community trusts that the integrity of
the professional will provide the motivation to ensure that regulatory requirements are
carried out.

REFLECTION: CAN YOU SIGN OFF PLEASE?

Imagine that you are part of the nursing team working in a particular institution. Find out
more about the rules that would apply in the place you work. Look up that institution’s
regulations on the handling and administration of S4D and S8 drugs to refresh your
understanding of what your responsibilities would be if you were asked to witness the
administration of these drugs to a patient.

1 Share what you have found out with your colleague, so that they are up to
date with the regulations and know that you are fully aware of your regulatory
responsibilities. How would you approach this in your team setting? What level of
formality do you feel comfortable with? The context will make a difference to the
type of language you would use to summarise what you know.

2 Think about what you would say if you are asked to sign off on a process in order to
satisfy the regulatory requirements—but you had not actually witnessed each step
of the process that you should have seen.

Consistent with all administrative law and application of administrative regulations,
if the regulations are too onerous, or impose too great a burden on any one person or
organisation, it is possible to rebalance the burden imposed. (You will read more about this
in Chapter 3 ‘How the law shapes health care’.) Checking each other’s decisions in more
routine procedural issues is part of normal and expected practice. At the moment, the
regulation of having two personnel sign off S4D and S8 administration is not thought to be
too onerous. It is clear what each person is responsible for. The requirements are clear and
protect the public interest.

Legislation and regulatory mechanisms to weigh competing public interests in
safeguarding and allowing or limiting access and use of personal health information
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are discussed in Chapter 6 ‘Personal information privacy and public interests’.
Chapter 10 ‘Regulation and availability of health and community services’ includes a
discussion of national funding and billing regulations, and of local resource allocation
discretionary policy.

Continual reflection and development
of standards

It is part of being a professional to use the skills available to you in both the technical and
procedural and reflective spheres, and to identify a responsible way forward. A commitment
to the further refinement of standards or rules is also central to being a health professional.
This is because, together with others, you form the health care profession.

Standards are also continually reflected on and developed, partly due to the dynamic
nature of law and ethics and the complementary relationship between the two. Lower limits
are defined and debated, and optimal standards are more readily defined as a result. The
interplay is a social process, and to treat law and ethics as totally separate would be artificial.
Broader societal expectations and standards are applied by law. Such laws are expressions of
the lower limits of behaviour that society will tolerate.

Professional guidelines and regulations—although derived from groups’ mores and
ethics—sometimes have force as important standards because of statute law and common
law principles and doctrines. These limits are constantly debated by politicians, and can
change. The process of debating new laws exposes the reasoning behind the laws. There is
an opportunity to view this in parliamentary debates or law reform discussion documents.
Throughout this book, you will notice examples of discussions from law reform processes.

You need to stay up to date, because abiding by standards and undertaking ongoing
reflection on responsible practice is part of your professional obligation.

Summary

This chapter provides the foundation for understanding the integrated standards in health
care. You have learnt that standards and rules are part of everyday life and also everyday
work life, and that laws, regulations and ethics work together to provide that guidance
on acceptable and appropriate standards. You have learnt a little about the structure and
function of law and ethics from ancient and modern philosophers. When general principles
are provided in law and ethics, the application of the principles is assisted by regulation. You
have learnt that regulation contains the more precise details on how the standards are to be
applied in practical contexts. The standards provide guidance for you. What is also needed
is your active aspiration to act with integrity so that the relevant standards become part of
your everyday practice.
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STUDY QUESTIONS

1 Why isjurisdiction important in thinking about standards and rules?

2 What do law, ethics and regulations have in common?

3 Write the opening paragraph of an essay on ‘The central importance of professional integrity in
health care’.

4 Outline, in detail, with references, three significant regulatory requirements for record keeping
in health care.

5 Have a glossary quiz. Turn to the glossary and select any glossary term that was covered in
Chapter 1. (The numbers in brackets show you in which chapter the glossary term was defined.)
See if you can define each term, and explain what it means when applied in a legal, ethical or
regulatory context that you have read about in this book.
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CHAPTER 2

Standards for professional training and practice

LEARNING OBJECTIVES

e To appreciate the central importance of trust and professional integrity in health care.
e To appreciate the need to continually develop skills and knowledge and ensure fitness

to practise.

e To appreciate the regulatory governance systems that ensure quality and safety in

health service settings.

e To understand the importance of applying knowledge, skills and judgment in a proper

and ethical manner.

e To explore the value of peer opinion on performance within acceptable and satisfactory

standards.

e Tounderstand how powers can be used to protect the public from departures from

reasonable and acceptable standards.

KEY TERMS
belief

character

client
communitarianism
community
competence
competencies
consultation
cultural safety
culture

deon

deontology

duties

fit and proper person

goals

governance
health care

health care professionals
impairment

impropriety
libertarianism
mandatory notification
obligation

patient

principlism

professional misconduct
propriety

reflection

unsatisfactory professional conduct

88
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health care

The provision

of care with

the objective

of maintaining,
restoring, or
improving health or
comfort.

health care
professionals
Those trained
in recognised
professions to
be providers of
health care.

patient
Person
receiving care.

OXFORD UNIVERSITY PRESS

CASE EXAMPLE

Five-minute overview

Nic is a nursing student who is lucky to have some work as an assistant in nursing,
which makes for a busy schedule. As you read this chapter, keep a few notes that will
help Nic develop an appreciation of professional practice responsibilities and fitness to
ultimately register as a nurse. Imagine that Nic has a few minutes spare tomorrow and
wants your five-minute overview of this chapter.

Training and working as a health care
professional

Choosing to become a health professional is a significant decision. Historically, people entered
the equivalent of holy orders to receive the depth of training that was required in professions,
and they often pledged themselves to the ideals of learning and service. To have a profession
was, literally, to have professed oaths, such as obedience to church values, honesty and high
standards of service (Barker, 1992, p. 86). This is similar to the intensity of devotion and long
apprenticeship that a successful professional still needs today.

There is more to being a successful and productive professional health care worker
than demonstrated aptitude for remembering facts and performing certain procedural
skills. Selection panels search for those with the willingness to work with others, the
preparedness to reflect on difficult problems, and the virtue of wanting to care, to serve, and
to meet the needs of others. They are interested in why people want to become health care
professionals, to contribute to furthering the health and wellbeing of each patient.

REFLECTION: STARTING OUT

Think back to when you started your training. Why did you choose to train in your health
profession? Did you believe you had an aptitude for the type of work in a particular field?
Did you hold certain values and ideals of caring, or was it something else that prompted
you to choose your field of health care work?

1 Write down what type of work you thought you would be trained for, and any
specific procedural skills that you thought you would be trained in.

2 Describe the person you were then, and your ideals and values as a beginning
clinical student.

3 Have any of your initial expectations changed?
4 Describe your current ideals and values further.

(Adapted from an exercise by Professor Ken Cox (Berglund, Mitchell & Cox, 1993, p. 4).)
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Your own beliefs remain important in your professional practice. A training program in ~ belief

Firmly held opinion
or accepted

the personal beliefs of the carer as well as the practical context in which that care is applied.  understanding.
The initials CARE stand for:

C—the physician’s core beliefs

systematic personal ethics consideration for trainee physicians, called CARE, acknowledged

A—action in similar situations in the past

R—reasoned opinions of others

E—the experience of others in similar situations in the past.
Each item is critiqued as part of the ethics reflection, so the model is shorthand to prompt
reflection on reasonable and acceptable directions in care (Schneider & Snell, 2000).

Continuing professional development

The process of learning, and the awareness of the culture of caring starts early and continues
throughout professional life. Your own early learning should be recognised, even if it appears
to be less glamorous than ‘real’ health care or ‘real’ professional work. Many students take on
part-time work in health contexts, and this exposes them to a variety of health care work,
and to the reality of the day-to-day aspects of health care. It provides a unique opportunity
to learn to respond to the needs and wishes of others, behave with respect and courtesy, and
work smoothly as a team to contribute to the ethic of caring.

Professional training is necessarily a slow process. It takes time to accumulate knowledge
and skill, and to develop insight into proper standards. Society acknowledges that it is
necessary to fund training through public taxes. Public training institutions are eligible
for funding if they are accredited, demonstrating appropriate curriculum and assessment
of their students. Graduates are eligible for registration if they have attended accredited
training programs in their chosen health profession, and approved programs of study are
approved by each health profession. For instance, the Nursing and Midwifery Board of
Australia lists the various approved programs for enrolled nurses (EN), registered nurses
(RN) and registered midwives (RM), which make graduates eligible for endorsement.

Teaching hospitals work in partnership with colleges and universities to train a skilled
and experienced workforce. Our system of teaching hospitals lets students and juniors
observe and gradually contribute to health work under supervision, in the presence of a
trained person to support, supervise, and step in as needed. As their skill and knowledge
level increases, students undertake increasingly difficult tasks under decreasing supervision.
The professional skill and ‘right’ manner in carrying out that work is slowly transferred from
supervisor to student. Through mentoring, academic instruction, role modelling, group
discussion, and other systems, we gradually form the new generation of trained professionals
in a safe, publicly accountable system. Higher Education Providers meet accreditation
standards through the federal government’s Tertiary Education Quality and Standards
Agency (TEQSA), as well as the standards set by the relevant accreditation authorities for
each professional course offered. This is to ensure that graduates have received training
through a curriculum that meets appropriate standards.
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You will be assigned a clinical supervisor for each placement. When you perform tasks in
a clinical setting, you will be very closely supervised, and even though you may be allowed
opportunities to practise taking observations such as blood pressure, your observations will
be supervised, and necessary observations for each patient will also be made by another
trained person who records and signs their own observations. (See both your clinical
placement scope of practice in your training institution and the local health facility policies
on training placements or pracs.)

You will already be aware of some regulations for you as a health care student, which
affect your clearance to take part in that training. For instance, if you are training to be a
registered health professional, before you enter hospitals or clinic settings, you will have
given personal details to your training institution, which lodges those details with the
national board for your health profession, which in turn informs the Australian Health
Practitioner Regulation Agency (AHPRA) that you are registered, so that you can enter
the clinical teaching setting. You then have an obligation under the relevant jurisdiction’s
National Law to inform the National Board or AHPRA if you have been convicted of an
offence punishable by imprisonment, or if you are charged with an offence for which a
12 month or longer sentence of imprisonment could apply, or if your student registration is
suspended or cancelled in another country. You likely had a police check before being issued
with security identification and access to a health facility. Your immunisation status will
have been checked. (See your local health training institution governance provisions.)

REFLECTION POINT
Reading legislation

Look up the Health Practitioner Regulation National Law Acts in each jurisdiction, and
read the relevant sections on student registration requirements. For instance, in the
Queensland legislation, Health Practitioner Regulation National Law Act 2009 (Qld), look
to sections 87, 89 and 130.

Make a note in your portfolio on what you noticed about the language used in the
legislation.

Ethics and professional integrity are a core part of every assessment you undertake in
your training. When you submit your university or college assignments, you will be aware
that your honesty and integrity is essential. There are significant academic penalties—such
as suspension or loss of your training place—which can be applied if you are found to have
plagiarised or copied another student’s work and presented it as your own. (See your training
institution policies on student misconduct and plagiarism, and look at the declaration you
make at the top of your assignment submission form.) You could find the wording of the
actual law, standard, or rule for each of these in your own context—that is, in Australia; in
your state or territory for your health service; in the training health institution; and in your
academic institution.
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REFLECTION POINT

Identifying standards for your context

You now know that standards can be found in many sources, and are derived from law,
ethics and regulation. Think about one further standard for professionals or students in
training and make a note of how and when you learnt about it.

You may have chosen a level of knowledge (or practical skill], or you may have
chosen a standard that is more about the way that skill is delivered. Learning
increasingly difficult and finely tuned professional standards is part of becoming a
professional carer. You learn, in fine detail, what the job is, and how you are expected
to do it.

When you complete your basic training at college or university, you will have started to
acquire the privileged knowledge of your chosen profession. Part of being a professional is to
commit to keep learning and improving, constantly updating or extending your knowledge
and skill base, so you can deliver the best possible care for your clients. The flip side is that
there are always limits to your knowledge and skill.

REFLECTION POINT

Learning and limits

Find somewhere you can sit quietly without interruption. Think about each of the
following statements and how you would complete each sentence, based on your own
safe limits. Think of a skill that you are still learning, and try the following reflection.

My safe limits in performing the skill are ..
My judgment of my safe limit is based on ...

The consequences of exceeding this limit for the client and the public is ...

Recognising your limits in skill is very helpful, because it starts you on a process of self-
reflection. You need to have insight into how knowledgeable and capable you are. There is a
danger for others if you think that you are much more skilled than you actually are, and you
go beyond your safe limits in dealing with people. Reflection is a key part of responsible
practice. When you work on your reflective portfolio, you are learning the reflective skills
that will stay with you throughout your professional life.

You are already encountering some very challenging issues. For instance, there is a
heightened practice risk that has ethical significance when you perform a procedure for the
first time.

Thinking about what you would say is important because it is a part of training that
there simply has to be a first time for every procedure that is learnt. Ensuring adequate
supervision for your level of skill and experience is in place is an essential safeguard of
patient safety and trust, and of the derived principle of veracity.
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insight

A reflective process
of examining

own behavior

and motivations,
and recognising
deficiencies.

reflection

A process of
thought and
analysis on past,
present or future
issues, applying
deep and serious
consideration.
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obligation
Something one is
bound to fulfill or
perform.

REFLECTION POINT

Learning skills

Think about a non-invasive procedure that you can undertake, such as taking
observations, taking blood pressure (BPJ, or recording a pulse. Try to remember the
first time you carried out such a procedure on a patient or a fellow student.

Did you disclose to them that you hadn't carried out that procedure ever before?
Practise stating aloud, in your own words, your level of skill and experience, and
that some supervision would be beneficial as you start to learn to undertake the
procedure.

Also, being open and honest about your skill and limits is sensible and protective for you
as well. The standards expected of health care professionals takes into account their level of
training and experience.

Professional associations and boards are responsible for defining:

+ the profession’s collective goals

+ the expected role, and corresponding duties of professionals

« the limits of the service that the profession and member professionals can be expected
to provide.

The associations and national boards of health professions discuss these issues regularly, and
you can find their statements on professional responsibilities on their websites. The expected
skill set of individual professionals is expressed in competencies or standards, and scope of
practice statements.

For instance, the Nursing and Midwifery Board of Australia sets the expected
requirements for Enrolled Nurses (ENs) in ‘Enrolled nurse standards for practice’. For
instance, an enrolled nurse: ‘interprets information from a range of sources in order to
contribute to planning appropriate care’, and ‘collaborates with the RN, the person receiving
care and the healthcare team when developing plans of care’ (Nursing and Midwifery Board
of Australia, 20164, p. 5).

As can be found in course information for Assistants in Nursing (AIN) training, AINs
are assistants to nurses and also to doctors and other health professionals who are treating
patients. They can assist the patient to be more comfortable, and help with activities such
as eating, dressing and changing clothes, and showering, as well as performing duties such
as cleaning patients’ rooms, and carrying out routine sterilization. AINs communicate with
nurses and doctors about their observations of a patient, such as improvement or other
reaction to treatment that has been given.

Basic duties can translate into lists of duties, or obligations, and prohibitions, all of which
are outlined for you before you start working in your profession. The first documentation
you might see when starting a new job is a ‘statement of duties’, or a general job description
that implies ‘duties’. These vary widely between professions because of the different skills
and corresponding responsibilities involved in that profession or sub-specialty. They also
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vary between different health care institutions and units as different services need to be
provided in different settings.

The following position descriptions were adapted from advertised jobs. Notice how
different the basic duties of each health care role is, and how different the day-to-day aspect
of the work would be. The skill aspect of the job is defined, given the level of training and
experience that is needed.

+ A qualified speech pathologist is sought to provide speech pathology assessment,
discharge planning and therapeutic intervention to clients known to the community
and rehabilitation service. The role involves consultation and coordination with
the client, their carer, other members of the community health and rehabilitation
service team and other key stakeholders. There is scope to be involved in
planning, implementation, evaluation and reporting on clinical services for
the service, and quality improvement projects, as well as education for staff and
students.

+ A physiotherapist with at least two years post-qualifying experience is sought for a
rehabilitation and aged care role in a busy public outpatient program. Drivers licence
and registration with AHPRA essential.

Try to look at a few more position descriptions in real advertisements, and you may also
notice how roles can vary depending on the seniority of the position, commensurate with
higher level training or experience.

In any field there are further differences in job roles and duties—for instance, in different
divisions of registration. A registered midwife is a partner in a process of childbirth, so the
focus is on wellbeing and the natural health changes, with the added skills to recognise when
additional support is needed, and an awareness of the challenges of health issues and of
social disadvantage:

The midwife, as registered by the Nursing and Midwifery Board of Australia (NMBA)
and defined by the International Confederation of Midwives (2017), is educated,
competent and authorised to provide safe, effective delivery of quality services
that promote health and wellbeing for pregnancy, birth, the postnatal period and
transition to parenting.

[Nursing and Midwifery Board of Australia, 2018a)

These recent competency standards also recognise a broader role for the use of midwifery
skills, now regarded as part of midwifery practice:

This practice includes working in clinical and non-clinical relationships with the
woman and other clients as well as working in management, administration,
education, research, advisory, regulatory, and policy development roles.

[Nursing and Midwifery Board of Australia, 2018a)

A nurse practitioner is endorsed for a specific scope of practice, as a nurse practitioner
who has practised three years full-time at the clinical advanced nursing practice level. Scope
of practice as an endorsed nurse practitioner is determined by the nurse and their employer.
Each nurse practitioner must ensure that they have the necessary skills and training for the
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duties

Obligations and
specific tasks that
you are bound to
fulfil, or actions
from which you are
bound to refrain.

goals

Ideals and
objectives aimed
towards.
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scope of practice that they offer in a particular context (Nursing and Midwifery Board of
Australia, 2016b, 2016¢).

Medical graduates can apply to work in supervised, accredited intern positions, and may not
work as medical practitioners outside their allocated internship position, as their registration
is provisional. The terms they complete as an intern are varied, so that they have experience in
emergency medical care, medicine, surgery—as well as other approved terms—before they are
able to apply for general registration (Medical Board of Australia, 2018). The job description of
an intern is defined by the state and training institution they are allocated to.

Language proficiency is defined as part of professional competence, along with sufficient
physical and mental capacity and professional skill. See for instance the Health Practitioner
Regulation National Law No 86 (NSW) at section 55(1)(d). Assessment of competence in
English is a routine part of the screening process for suitability for registration of overseas
medical practitioners, as a safeguard for safe and effective teamwork and communication
with patients.

REFLECTION POINT
On the job

Find a few job descriptions of different health care workers. Notice the unique
contribution that each worker will make to the health care setting, given their skill set,
and how they will be expected to use those skills.

The core competencies and scope of practice for registered professionals can be quite
different in different jurisdictions, so if you plan to work in another country at any time,
remember to check the scope of practice and consider whether you can meet the list of
duties in the job description.

Duties are something you are obliged to fulfil. In an ethics sense, it is a minimal position
to only fulfil strict duties without also considering higher goals. Goals are something to
aspire to—they are the ethically optimal position.

The distinction between duties and goals is often expressed in codes of ethics. For
instance, the Code of Ethics for occupational therapists states: ‘all members of the
occupational therapist profession have an individual responsibility to maintain their own
level of professional competence and each of them must strive to improve and update
knowledge and skills” (Occupational Therapy Australia, 2014, p. 6).

One of the legacies of Aristotle’s work is that the process of striving for ideals—and
considering why the virtue of striving for optimal goals is adopted—is ethically significant.
This is an important area of reflection for health care professionals who, given their
special roles, assume higher responsibilities than others. These responsibilities include the
expectation to exceed normal moral requirements towards what would be regarded as moral
ideals and excellence in others (Beauchamp & Childress, 2001, p. 45).

Reflective practice depends on an awareness of current research evidence and
professional clinical knowledge, so sharing in the transfer of that knowledge is essential.
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Reflective practice depends on your willingness to source current expected standards for
your profession and role—for your level of training and experience—so that you can
meet the expected competency standards. Reflective practice depends on your willingness
to strive to learn your craft and offer it competently, safely, effectively and ethically. The
community gives you the privilege of working in health care, and depends on you to remain
an active learner and take responsibility for actively reflecting on appropriate and optimal
practice in all of the roles you will hold throughout your career as a health care professional.

INTEGRATED LEARNING AND PRACTICE

Why do | need to do CPD?

Continuing professional development [CPD] is part of the registration requirements for
every registered health practitioner, as a way of demonstrating that they are staying up
to date for routine accreditation or credentialing purposes. CPD is part of maintaining
quality standards for all professions.

The CPD requirements are set by your health profession board or association.
Accurately documenting that you have completed a range of activities, and being
ready to lodge further information to demonstrate your compliance, will become a
routine aspect of your professional life. This is an example of regulation driven by your
own profession, so that professional standards are maintained in a transparent and
accountable way. Your professional integrity in this endeavour is vital.

CPD is often documented on an honesty basis, with individual professionals lodging
summaries of the activities they have undertaken, or a signed statement that they have
achieved at least the minimum required CPD. Monitoring can be undertaken—a bit
like the tax audit system—with some random or targeted subsection of professional
members being asked to provide further evidence supporting their compliance. You will
need to keep records for your CPD in case you are asked to provide it.

Many professionals exceed the requirements, and active learners appreciate the
opportunity to attend in-service training to reinforce and extend their skill base and
competency, and to maintain their capacity for learning so that they can look forward to a
long and enjoyable career. Remember that the profession you enter will change over time,
and you will need to be ready to be part of the developing knowledge base of your field.
You will become used to actively seeking out lectures and conferences, online modules and
in-service sessions, and you may one day even contribute to their delivery to share your
knowledge and expertise.

Mentoring and supervision is routine in health care teams, so that more junior members
are supported in their roles to provide quality care. The supervision you can expect to have
available to you is in keeping with the scope of your practice and position description.
Discussion with colleagues becomes a routine part of work for fully trained professionals,
and many continue to seek mentoring as part of their own professional development, as well
as contributing to the profession by in turn mentoring or supervising more junior colleagues.
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propriety

In keeping
with prudent
and supported
conventional
standards.

character
Moral qualities of a
person.

Ethics, character and propriety

Satisfactory professional conduct depends on skill and competence, and the fitness, propriety
and character of the professional, as well as the ethical way that professional provides
their health service. The intertwining of professional skill and proper and ethical conduct is
recognised at law.

Ethical conduct is partly defined in professional codes of conduct or professional codes
of ethics. A common law concept is that a professional should not fall significantly below
the standards expected by a peer of good repute, so improper behaviour is unethical for a
professional as well. Tmproper or unethical conduct relating to the practice or purported
practice of the practitioner’s profession’ is also listed as other conduct that could amount to
unsatisfactory professional conduct in the Health Practitioner Regulation National Law No 86
(NSW), at section 139B(1)(D).

Legal practitioners and medical practitioners feature in many of the classic cases on
character and ethics and fitness to practise—that’s because these professions have long
established professional standards and membership or registration procedures. When
registration is challenged, formal court hearings can follow. If an applicant is judged by a
registration body to be an ‘unsuitable person’, that may prevent registration. Being found to
be unfit on character grounds can justify a finding of professional misconduct, and can lead
to deregistration of a registered practitioner, if they are deemed not suitable to be a member
of the registered profession.

AHPRA lists some conduct that would be inconsistent with a practitioner being fit and
proper to be a registered health practitioner:

+ abusing a professional position—for instance, engaging in a sexual or personal
relationship with a patient or someone close to the patient

+ inappropriate patient examinations

« acts of indecency, sexual assault or violence

+ fraud or dishonesty

+  serious criminal acts (Australian Health Practitioner Regulation Agency, 2018).

Case law reasoning, the judgment and reasons in cases that have been decided by the courts,
provide a way of thinking about character as the acceptance of high standards, and then
also acting in accordance with those standards under pressure (Council of the Law Society of
New South Wales v Foreman (1994), per Mahoney JA, at paragraph 449). If a person needs
to prove they are fit and of good character, their moral standards, attitudes and qualities are
weighed, as ‘good character’ is not the summation of acts alone (Ex Parte Tziniolis [1967], at
paragraph 377).

The circumstances of such conduct should be considered before assuming they indicate
unfitness to be a registered health practitioner, as explained in the following seminal
case. A legal practitioner was hit on the head and face repeatedly in an altercation at
a bar. He had intervened to stop a drunk seaman approaching two young women but
was then attacked by the seaman. After police attended and the drunk seaman was
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arrested, the injured practitioner drove off in his car. Unfortunately, he had an accident
in which someone else died, and was struck off the roll of medical practitioners, as he had
been convicted of manslaughter. The majority of the High Court judges who sat on the
appeal case found that the mere fact of a conviction does not necessarily demonstrate
conclusively that someone is unfit to practise (Ziems v The Prothonotary of the Supreme
Court of New South Wales (1957)). There has been considerable comment on this case in
the professions, because it sets the precedent for the process of deciding if someone is
fit and proper. In Ziems’ case, he was not found to have a tendency to violence or lack of
probity, and the conviction was not connected with his professional function. However,
the High Court emphasised that some personal misconduct could show that a person was
not a fit and proper person to practise (DalPont, 2014, p. 8). This means that conduct
outside a professional context can be considered to determine whether a person is a fit
and proper person to practise.

Related issues of impropriety have also been considered, and historical precedents are
found in cases on the conduct of legal and medical practitioners, as well as cases about other
people in responsible positions—such as company directors. Impropriety does not need to
be intentional. As an objective standard, the onus is on each person to know the limits of
their authority. This means that if you act knowingly or recklessly outside the scope of your
role, this could be viewed as improper. The take-home message is that you should always
find out the scope of your role and of your delegated authority to make decisions and act on
behalf of the organisation in which you are working.

In a High Court case involving commercial company directors, an explanation of
impropriety was provided (R v Byrnes [1995]). The explanation is now relied on in professional
standards considerations for other professions:

Impropriety does not depend on an alleged offender’'s consciousness of
impropriety. Impropriety consists in a breach of the standards of conduct that
would be expected of a person in the position of the alleged offender by reasonable
persons with knowledge of the duties, powers and authority of the position and
the circumstances of the case. When impropriety is said to consist in an abuse
of power, the state of mind of the alleged offender is important (R v Yuill (1994) 34
NSWLR 179 at 193-194; see also R v Donald; Ex parte Attorney-General (Q) [1993]
2 Qd R 680.): the alleged offender's knowledge or means of knowledge of the
circumstances in which the power is exercised and his purpose or intention in
exercising the power are important factors in determining the question whether
the power has been abused. But impropriety is not restricted to abuse of power.
It may consist in the doing of an act which a director or officer knows or ought to
know that he has no authority to do.

Look up the case on the High Court website if you want to read the full judgment:
<http://hcourt.gov.au>.

A professional is of good character, fit to practise, appropriately trained and skilled for
the role they undertake, committed to upholding acceptable practice standards in their
professional responsibilities, and further striving for best practice standards.
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There is provision for finding someone is ‘unsuitable’ to be registered under the Health
Practitioner Regulation National Law (see section 55), so if there is sufficient information
in the view of the registering authority to indicate someone is not suitable, they could be
precluded from being registered when they first apply.

Governance and safety and acceptable
practice settings

The practice setting enables every health care worker to be able to bring their skills into action
in the service of the public. You can expect your credentials to be checked thoroughly before
you start every new job.

INTEGRATED LEARNING AND PRACTICE

Why is there so much paperwork when starting a new job?

As a way of minimising risks undertaken under the umbrella of the service, the
administration will routinely conduct checks on prospective staff as a condition of
employment, with their agreement. Local sector regulation and employer standards are
both additional and important protective features of the health care system. Different
aspects of regulation will cover all staff, as the whole team combines to deliver health,
community services and health care effectively, safely and efficiently to the community.

The curriculum vitae, qualifications and experience of each prospective employee
will be double-checked to ensure that people with appropriate skills and qualifications
and experience are hired.

Criminal checks of each prospective employee are routine—this is to ensure reasonable
confidence in the honesty and integrity of staff. The appropriate authority carries out the
check, with the applicant's agreement, and the results are made available to the institution.
In keeping with Child Protection Laws, employers are required to make sure employees
are regarded as safe to work with children prior to commencing, and these administrative
conduct and criminal background checks may take into account allegations as well as
proven offences. The laws prompt institutions and the appropriate authorities to carry out
the checks because they are required and empowered to do so. Checks may be repeated
and employees may be required to notify if they are charged with a serious offence.

Asking prospective staff to sign their agreement to abide by codes of conduct—and
to uphold the values of the organisation—provides further reassurance that people who
agree to work alongside others in the institution have an understanding about how they
are to carry out their role.

Paperwork and rigorous checking applies for every institution as well before it offers
services on an ongoing basis. Public hospitals and other health service organisations are
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accredited after meeting the national standards for quality and safety, with good systems in
place to improve health services and minimise the risk of harm to patients. The emphasis
is on safe clinical practice that meet the expectation of the health care public, who are the
consumers of health care services. Health ministers of the Australian governments have
endorsed both the standards and a national accreditation scheme. The initiative is ongoing,
and current standards are available on the Australian Commission on Safety and Quality in
Health Care’s website (ACSQHS, 2012, 2017).

The standards apply to all hospital and day procedure services in Australia, and the
majority of public dental services. In readiness for assessment, services gather their own
evidence of improvement in quality and safety.

Ifaninstitutionis accredited, the public and the staff can rely on that rigorous assessment
that it is properly staffed and equipped, and that it is aiming for further improvement in
quality and safety. However, the practice setting is only safe and acceptable if properly staffed
and every health worker in that setting is aware of their part in the collective objective to
deliver safe and acceptable care.

Potential employees and contractors would be prudent to check that the facility they
may work in is licensed for the services offered, including being properly equipped and
adequately staffed. Professionals should be aware of the licensing limitations of every
setting. You could be responsible for harm to patients if you work in an unlicensed setting,
because working there as a professional lends credibility to the institution, as patients will
expect that acceptable services will be provided.

The local institution accepts a responsibility as a licensed provider to ensure that
relevant regulations are applied. This is so that services are as safe as possible, and delivered
to expected standards.

In an overseas jurisdiction, the District of Columbia Health Department of Health
(DOH) (2016) has set out an informative policy on the development of standard operating
procedures (SOPs) for use within its institutions, which reflects the shared wisdom of the

field of health care governance. governance
The purposes of SOPs for specific DOH tasks and responsibilities are to: S,O”trt‘?u'”g'
Irecting or

+ improve efficiency and effectiveness regulating activities.

+  provide clear guidance on and requirements for implementing DOH processes

+ aid in training all persons working for or assigned to DOH

+ promote consistent and uniform results

+ document how to comply with applicable laws, rules and regulations governing DOH’s
operations

+ document best practices within the relevant subject matter

+  provide managers with the tools necessary to ensure that DOH tasks and
responsibilities are being uniformly and consistently performed.

In general, each SOP should document all operating processes and work expectations for
the particular tasks enumerated in that SOP. Each SOP should articulate all tasks within the
process flow and identify the office or bureau that is accountable for the processes.
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Guidance documents from reputable councils and specialist colleges are plentiful,
representing the best advice of the health professions, and academic, government and
non-government organisations. Some internationally sourced documents are relevant to
health settings worldwide. For instance, the UK Nuffield Council on Bioethics, which is
highly regarded internationally, aims to stimulate debate and assist policy makers and
professionals with general guidance as they explore issues in biology and medicine. The
UK Clinical Ethics Network advises on reflective processes in clinical ethics committees
and as they arise in clinical practice. The US Office of Research Integrity can assist
institutions if they are considering best practice issues, or potential misconduct, by
their research staff or affiliates. As these organisations provide their advisory documents
free on public access websites, institutions can use them wherever they are situated in
the world:

+  http://www.nuffieldbioethics.org
+  http://www.ukcen.net
+  http://www.ori.hhs.gov.

The guidance found in these documents can be very helpful but won'’t ordinarily be enforceable,
unless there is a local commitment for them to be strictly applied, or a contractual obligation
arising out of an agreement between people or companies in different countries that a
particular set of guidelines or protocols must be followed.

Best practice standards are routinely considered as part of providing comprehensive
standard operating procedures at local state and territory government health department
level. Jurisdictions often share resources when they develop new policies and procedures.
The benefit of this wisdom and jurisdiction and local laws are integrated into the local
policies and procedures, and updated as required.

Each institution is legally responsible for taking proper care to ensure they have complied
with legal requirements that apply to health care. Managers actively seek advice and
information on the different aspects of law to identify acceptable and required standards
and limits. The governance department of a large institution such as a health departmentisa
busy place. The people there are checking quality and acceptability of services, and generating
policies and procedures that are informed by the current law so that risks for patients, staff
and the institution are managed as much as possible. They are using the principles of law
and generating the policies and SOPs that will keep health care professionals safely within
their lawful scope of practice.

Some governance policies provide crucial guidance for lawful and documented consent
processes, as you will read in Chapter 8 ‘Lifelong practice in decision making’. You will also
notice practical judgment positions within some standard procedures, which have been
resolvedasamatterof policy. Forinstance, guidelinesandlimitsinrelation to the prioritisation
of patients for admission into public hospitals are discussed in Chapter 10 ‘Regulation and
availability of health and community services’.
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REFLECTION POINT

A job in governance

Read a role description of a job in governance. The description should outline what
would be expected as part of this role, showing the nature of the work and the unit, or
the scope of the role of the governance unit in a health service setting—what regulatory
and institutional standards they are considering and applying.

e Imagine working in that role in an institution, as part of the team to ‘govern” and
manage the risk in employment and maintaining safe and acceptable standards.
Describe one of their roles.

Striving for quality care and improvement

Discussions on quality and care help to ensure that appropriate standards are achieved in
the care that is offered. Case conferences or grand rounds are a formal way of hearing a
comprehensive professional assessment of a current case, but many informal opportunities
also present themselves. A system of mentorship and supervision is in place in health
professions, so that more experienced professionals pass on their opinions and advice to more
junior professionals. At team meetings or at handovers, you are called on to provide your
opinion on current situations to your colleagues. What you say is informed by training and
experience, and you will be relied on to have accessed relevant professional literature, if that is
necessary to give your considered professional opinion.

Those directly involved in care are in a unique position to observe potential problems,
and reporting potential issues to those who can manage them is part of normal practice,
so that individual patients receive the best possible care. Institutions can also require staff
to report incidents and adverse events—partly so that the potential for problems to arise
again is managed.

Adverse events

Adverse events—also called ‘sentinel events’—are reported, such as in annual reports to the
Australian Commission on Safety and Quality in Health Care (ACSQHCQ). This is to enable
system-wide consideration of improvements in management of risks in health care settings.
Serious adverse drug reactions are reported under Therapeutic Goods Administration (TGA)
regulation requirements (Therapeutic Goods Administration, 2016), so that information on
anything that potentially poses a risk to the public is made known to the relevant authorities.
Adverse events experienced as part of a research trial are additionally reported to the ethics
committee, as it may mean that a research trial should be monitored more closely or halted.
Responsibilities to report and also take action in response to the event are shared by the
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client
Person investigating
or receiving service.

principal investigator, the sponsor of the trial, the human research ethics committee, the
institution hosting the research work and the TGA.

Incident management

At institution level, incidents are reported which any person feels are outside current policies
and procedures—particularly if they have impacted or could potentially impact on patient
or workplace safety. Then the local administration can consider whether further steps are
needed. The Incident Management System (IMS) or incident report is a familiar term in large
public health services institutions (New South Wales Government Ministry of Health, 2018).
Public hospital staff are now accustomed to documenting an issue on the relevant form, and
lodging the form in a timely manner. Then information is available so that the risks can be
mitigated or managed more effectively.

These are institutional level responses to safeguard each person—and the institution—
from excessive risk. The institutional responses rely on individuals with the relevant
information to report that concern of actual or heightened possibility of risk. A capacity
for reflection and a commitment to the identification or standards that should be applied is
part of the effective management of the institutions.

Performance management

Managers actively manage performance and undertake performance improvement plans
appropriately with team members. Care needs to be taken to act reasonably, as bullying is
experienced when a person or group of people act unreasonably in repeated conduct towards
another person or group and that conduct creates a risk to health and safety for a person or
group.

Unreasonable work demands can constitute bullying, as can teasing and other conduct.
Government authorities and agencies such as Fair Work Australia and Safe Work Australia
provide guidance on how to actively manage performance and improvement so that
a person does not feel bullied in the workplace (Safe Work Australia, 2018). Staged and
supportive performance improvement plans protect workers’ health—as well as the health
of the clients that they ultimately serve.

Formal institutional review processes of quality improvement (QI) or quality assurance
(QA) aim to maintain and improve the quality and safety of care that is offered within
the institution. These processes provide an opportunity to consider patterns of care and
outcomes at an institutional or clinic level, and to identify potential problems in standards
of practice. The aim is to ensure that high standards of care are maintained. Sometimes
guidelines are developed from patterns of care that seem appropriate for particular
conditions or types of clients.

Each healthy institution maintains a continual process of reflection on the quality and
safety of its services, independent of any formal audit or accreditation round. Hospitals
actively encourage QA assessments and initiatives within service units. Essentially, these
QA activities are research, as they collect personal information from patients or health
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records, such as health services received and outcomes of those services. A review of the
ethics of the research activity is required before they proceed. You will find more about
research ethics consideration in Chapter 6 and Chapter 7.

QA processes promise a public benefit, as they provide opportunities for institutions
and services to check that appropriate standards of quality and safety are being met, and to
refine their systems for service delivery.

For instance, improved QA in wound management protocols has been credited with
improvements in wound infection rates. Even small decreases in infection rates have a
large impact on reducing patient complication rates because of infection, and reducing
the funding needed for patient care required because of the complications of surgery
(Goldstone, 1998).

Continual improvement in wound management and infection control remains a
consistent theme in health care, and being informed of the latest protocols will become a
routine feature of your own CPD as you stay up to date with the latest clinical knowledge.

At government level, quality and safety initiatives—such as Royal Commission
inquiries—can be prompted when there is need to consider if large scale or systemic issues
exist and, if so, how to address them. The Royal Commission into Aged Care Quality and
Safety, announced by the Australian Government in 2018, attracted immediate comment
from health professionals, concerned that there was already considerable information on
what was needed to address the crisis in aged care, so that addressing systemic issues of
funding and planning for adequate staff ratios should not be further delayed (Bastian 2018).

Community expectations and cultural
safety

The process of defining acceptable health care and delivery is a joint responsibility of
government, administrators, professionals and the community.

When policy on service delivery and legislative reform of laws is considered, it is an
established and routine requirement to undertake public engagement and community
consultation (Peel, 1999; Australian Law Reform Commission, 2017).

Have a look at the composition of the governing board of a local health care institution.
You will find that there are some community representatives there. These representatives
have a say in setting the operating objectives and priorities, as well as the policy and
regulation within that institution. They also help to ensure accountability and transparency,
in considering the extent to which the institution meets its stated purpose and objectives—
including its stated values.

Under specified principlism, principles can be identified, but their meaning and
application should be defined with reference to cultural norms or standards (De Grazia,
1992, p. 525). Under communitarianism, issues of social moral import are emphasised.
A strong sense of community limits—self-defined by the community—is essential to
communitarianism (Zwart, 1993).
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community

Group of people
defined by shared
social engagement.

consultation
Active process
of facilitating
the expression
of opinions,
taking advice
and cooperative
deliberation.

principlism

An ethics
framework in
which issues are
understood and
analysed with
the assistance of
broad descriptive
principles.

communitarianism
An ethics theory

in which the
relationship of a
person to a specific
community is
identified, and the
interests and needs
of that community
as a whole take
priority over
individual interests
and needs.
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libertarianism

An ethics theory
that aims for the
greatest good

for the greatest
number, with good
defined by each
person pursuing
their own defined

wishes and liberties.

deontology

An ethics theory in
which the process
and components of
actual or proposed
action is the focus,
with reference

to agreed values
and rules.

deon
Established morally
fundamental rule.
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REFLECTION: SCAN THE LOCAL NEWS

Have a look in a local or regional newspaper to see what has made the news in your

community.

1 Which issues are causing concern or generating discussion? Do these concerns
raise ethical or legal issues that you have heard about elsewhere?

2 Note what you learn about community concerns, and if this is the first time you
were aware of the concerns.

3 Write in your own words why it is important to consult and gauge community views
and concerns, if you agree that it is important in principle, or if you agree it is
important for the topics you have found.

Community consultation is compatible with many ethics frameworks, because they
implicitly rely on a collective community view to identify best practice and the limits of
acceptability. You will learn more about these frameworks in Chapter 4.

In liberalism, in which there is little role for cohesive community control over individual
actions, there is still a sense of a general community consensus on the limits to autonomy.
Libertarianism assumes that there is some kind of community agreement on reasonable
limits toliberty that can be expressed, and that there are obligations to endure certain burdens
for the good of the society to which we belong. Within the framework of libertarianism, only
amajority community view—the general will—would be the acceptable basis of a limitation
placed on liberty (Mill, 1975).

In deontology, there is an ethical standard expressed in a rule, or deon, that one would
expect to be shared among members of the community, below which these community
members should not go. In Kant’s work, there is a sense that we should respect others, and
that there should be a limit to how much we interfere or harm them, so that each person can
develop his or her own moral self, and identify the categorical imperative (Sullivan, 1989).

At a minimum, the diversity of values in the community should be recognised
when offering health care, as has been consistently promoted by the World Health
Organization (WHO):

To be ethical, our responses must be both honest and humane: first, they must
be applicable to people’s concrete circumstances and meaningful to them; and
second, they must be respectful of their rights, values, and personal dilemmas, as
lived within their own communities. In other words, ethical issues must be worked
out with the people concerned.

[Nakajima, 1996, p. 3]

Health professionals are drawn from diverse cultural backgrounds and are trained to
work in different local settings and contexts, and to serve different cultures. You have the
benefit of a more comprehensive knowledge of cultures other than your own. This is partly
because you have the opportunity to travel, live and work in different countries, and partly
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because of the culturally and linguistically diverse community that we live in. So, you are
partly prepared for the fact that people are often culturally different to you.

Culture shapes expectations and understanding of illness, health and care. Anticipating
that clients’ expectations and understandings may be different from yours is part of
respecting diversity.

Cultural safety takes into account the environment and the personal experience of the
person (Victorian Aboriginal Child Care Agency, 2010).

If a health care service is not viewed as culturally safe by prospective clients, they might
delay seeking effective health care. Health care workers contribute to cultural safety and
cultural security by seeking training so that they are culturally competent. Diversity must
be valued by professionals and the health system before a true partnership can be achieved
in a spirit of respect.

Departing from standards

Susan Alexander

Susan has been a Registered Nurse for 12 years, working predominantly in
palliative care and academia, and has a strong interest in professional issues.

Jocelyn is a nurse in a mental health care facility. She is caring for Ronald, who has been
admitted following an episode of psychosis thought to be related to substance abuse over a
long period of time.

Jocelyn is married with four children, but is currently experiencing difficulties at home.
Ronald is fifteen years younger than Jocelyn. Although he has had some episodes of
psychosis, Jocelyn finds Ronald exciting because he has travelled widely and has participated
in activities that she considers to be risky—but attractive. Jocelyn starts to spend more time
with Ronald, to the extent that her other patients are neglected.

When Ronald is released from the facility, Jocelyn drives him home and gives him her
personal contact details. She tells Ronald not to tell anybody that she has done so because
her employer does not allow staff to provide personal contact details to patients.

A few days later, Jocelyn calls on Ronald to see how he is progressing. She continues
to visit him on a regular basis and starts discussing her difficulties at home. Although not
intimate, Ronald suggests to Jocelyn that they have a close friendship. He tells Jocelyn how
much he requires medication but cannot afford to visit his GP to obtain a prescription. He
asks Jocelyn to obtain the medication for him. When Jocelyn refuses, Ronald threatens to
tell her employer and the nursing regulatory authority about their relationship.

1 What should Jocelyn do in this situation?

2 Which NMBA standards has Jocelyn breached?

3  Why is it not appropriate for a health professional to have a relationship with a patient
other than the health-care provider-patient relationship?

4 Patients are typically considered to be vulnerable. What additional characteristics does
Ronald have that exacerbate his vulnerability in this scenario?
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culture

Social expectations
and norms of

a particular
community or
civilisation.

cultural safety
Safety for a person
given their culture,
environment

and personal
experience.

PRACTICE
EXAMPLE
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competence
Capacity to perform
a specified task, and
readiness to do so.

competencies
Skills that have
been assessed and
demonstrated by

a person as able
to be performed

to an acceptable
standard.
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If a context is culturally secure, policies and practices are in place so that ‘interactions
adequately meet cultural needs’. That is, each person feels culturally safe. This has been
explored by the Australian Human Rights Commission (2011), noting Maori nurses in New
Zealand have described this as:

an environment that is safe for people: where there is no assault, challenge or
denial of their identity, of who they are and what they need. It is about shared
respect, shared meaning, shared knowledge and experience of learning, living and
working together with dignity and truly listening.

[AHRC 2011; also citing Williams, 1999, p. 213)

The peak body Victorian Aboriginal Child Care Agency (VACCA) offered participants’ views
of cultural safety to the Commission to explain the concept, including one participant’s
view: Feeling safe in the knowledge that you're listened to, that your contribution to the
community is important, just as much as anyone else’s’. Particular attention was given in
the Social Justice Report to cultural safety and security as tools to address lateral violence
(Australian Human Rights Commission, 2011; also citing Frankland et al., 2010, p. 63).

Professional integrity and accountability

The professional upholds their responsibilities by ensuring they are ready to practise their
skills. Safe and acceptable practice includes having adequate training, knowledge and
judgment, and exercising care so that skill and knowledge is put into practice in an acceptable
way. Individuals must also act with integrity, and in a way that is accountable to their
profession, institution and the community.

You are able to practise if you are competent. Professional competence is a readiness to use
your knowledge, skills and judgment in the practice of your profession and role. Competence
or mental capacity also applies to patients, who need to have a readiness to consider their
choices and decide on what they consent to for their care. You will read more about this in
Chapter 8 ‘Lifelong practice in decision making’. Some of the earlier writers use the term
competence, but capacity is the current term for the decision-making readiness of patients.

Precise skills are often referred to as competencies.

Part of your professional integrity is to actively reflect on your competence, competencies
and readiness to practise at all times. You are the primary safeguard that safe and effective
care can be delivered by you at the time you perform each task and role. The hallmark of a
professional is in maintaining a strong commitment to high standards and optimal principles—
a commitment to professional integrity. Professionals also have a shared responsibility to
their profession, to notice if standards are not adequate due to the actions of their fellow
professionals, and to bring this to the attention of those who could remedy the situation.

Remedial action can be taken at institutional level if any individual worker is not
performing to expected standards. If the work of an employee is falling short of existing
standards, an institution could try and remedy the deficits in that employee’s approach
to their work—for example, by arranging an education program or closer supervision.
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Performance plans prompt education and periodic assessment of a person’s performance.
If this approach is not successful, the institution may prefer to dismiss that employee,
rather than allowing them to risk either the work of the institution or the public’s trust that
the institution will provide safe and effective care. The process followed and the decision
made can be challenged, and unions or professional associations or insurers can assist their
members in bringing proceedings of unfair dismissal, so that the matter can be reviewed.

Counselling, performance assessments and performance reviews can also be carried out
by professional councils, responding to complaints or concerns—see, for instance, under
the Health Practitioner Regulation National Law No 86 (NSW), section 145B—to consider if
conditions need to be placed on a practitioner’s registration, such as further education and
working under formal supervision. This is in addition to any education or supervision an
employer may require.

The public places significant trust in the health care system, the care setting, and their
carers. The general public should be able to trust that safe and acceptable care will be available.
Maintaining public confidence in professions and practice settings is essential because it goes
to the heart of health care. When people need health care, they are potentially vulnerable. If
their trust in the system, practice setting, a profession or their carer is damaged, they may
even feel unable to seek further health care.

A central part of the protective regulatory scheme for the maintenance of acceptable
practice standards in Australia is that many health professions in the health workforce are
registered. A national register of those who are suitably qualified to be registered health
practitioners is held by AHPRA on behalf of each of the health profession boards. An
acceptable standard of practice is initially safeguarded by only registering those who are
properly trained and fit to practise. This is combined with inquiry powers at state level into
performance and conduct matters to provide a national system of professional practice
regulation. The privilege of being registered can be withdrawn, and conditions can be placed
on a registered professional’s practice if it is necessary to protect the public.

Health review commissioners, complaints commissions, health services commissioners,
health care complaints commissioners, and health ombudsmen systems exist in each state and
territory, so that matters of concern with any aspect of health services or conduct by health
workers that affects patients can be inquired into by the relevant public authority, to minimise
further risk to person or persons, if any is found, and so that the public is protected.

REFLECTION: PROTECTIVE SCHEMES

Look up the relevant complaints body and commissioner in your jurisdiction:
e Health Complaints Commissioner (Tas)

e Health Care Complaints Commission (NSW])

e Health Services Complaints Commissioner (Vic]

e Health and Community Services Complaints Commissioner (SA, NT)

e Health Services Commissioner (ACT)

+ continued
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mandatory
notification
Required alert to
relevant authorities.

* Office of the Health Ombudsman (Qld)
e Health and Disability Services Complaints Officer (WA].

1 Look at the website for your jurisdiction to find out what the protective purpose of
that body is, and describe it in your own words.

2 Make a note of what happens when someone makes a complaint, and how the
protective scheme in your jurisdiction works in practice. Complaints can be made
about any registered or unregistered health service provider or worker in the
health sector and the health organisation.

Deciding if knowledge, skill, judgment
and care are exercised within reasonable
standards

Conduct and performance can be assessed formally if a concern is raised by any person,
professional, patient or other member of the public. Any concerned person can make
complaints, including other health care workers and members of the public. Notifications of
concerns can be made to AHPRA, to individual health councils and to the complaints bodies
in each jurisdiction. Health councils, boards and the complaints investigating authorities
share responsibility for appropriately handling complaints and making sure a process is in
place for the assessment of any potential ongoing risks to the public, against the relevant
reasonable and acceptable professional standards. Complaints can also be made about
health service providers who are not registered. Their conduct is potentially judged against
the National Code of Conduct for health care workers as the relevant standard as you read in
Chapter 1.

Professionals have a duty to speak up if they hold a reasonable belief that a practitioner
poses a potential risk to the public. Australian-registered practitioners are subject to
legislated notification provisions if they form a reasonable belief of risk posed by a registered
practitioner. Mandatory notification provisions vary between jurisdictions.

Legislative notification obligations are in place for health professionals to alert their
registering authority if they hold a reasonable belief that any health professional poses a
significant risk to the public or any person or persons.

Under the Health Practitioner Regulation National Law (the National Law), registered health
practitioners, employers and education providers must make a mandatory notification of
a complaint or concern if a reasonable belief is held that a practitioner:

is placing the public at risk

is practising in an unsafe way

has an impairment that could lead to making unsafe judgments about their own patients.
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See, for instance, Health Practitioner Regulation National Law No 86 (NSW), at sections
140-143. Some of the National Law rules about notifying another health practitioner do not
apply in Western Australia, but similar principles supporting notification of a serious concern
are found in the health professions’ Codes of Conduct or Codes of Ethics.

The Health Complaints Commissioner in Victoria has noted an increase in complaints—
possibly because more information about the complaints processes is now available to the
public. Health service complaints made up the majority of complaints to the Commission,
and an increase in complaints about certain services and providers was noted—such as
prison health service providers. When a practitioner provider’s type was considered, by far the
largest number of complaints were received about medical practitioners. Complaints about
non-registered providers such as massage therapists, counsellors, alternative therapists and
speech therapists have also increased (Health Complaints Commissioner, 2017).

Each complaint needs to be assessed, and investigations can be undertaken by a
complaints commission or health ombudsman, or the board or council of a health profession,
after a consultation process between their agencies. Investigation into the complaint is then
coordinated, and the concerns may be able to be addressed by interviewing or counselling
the practitioner or worker concerned. Performance reviews can be held at Council level, and
the practitioner or worker could be asked to submit to a formal independent assessment of
their competencies in a clinical context. The focus is on protecting the public, rather than
offering redress for any harm that has befallen a particular patient.

If the matter is potentially a significant departure from expected professional standards,
a more formal inquiry may be undertaken. An independent panel of health professional
members, a legal member, and another member who is not a registered health professional
undertakes the inquiry. The panel makes findings and considers the next best step, bearing
in mind the protective nature of the jurisdiction and that the priority is to act in the interests
of the public.

The most up-to-date Code of Conduct guides a health practitioner’s current conduct, but
as a matter of fairness, when a complaint is made about past conduct, the Code that was in
place at that time is used to consider if there was departure from acceptable standards. For
instance, the standards of the time would apply to the conduct of a nurse or midwife, even
though the new 2018 Code of Conduct for nurses and the Code of Conduct for midwives have
been issued to guide current conduct (Nursing and Midwifery Board of Australia, 2018b
and 2018¢).

Legislative provisions and case law from New South Wales is used to explain the inquiry
into complaints of departure from accepted standards. The principles of assessing potentially
unsatisfactory professional conduct are provided in the definition of the departure in the
National Law:

Conduct that demonstrates the knowledge, skill or judgment possessed, or
care exercised, by the practitioner in the practice of the practitioner’'s profession
is significantly below the standard reasonably expected of a practitioner of an
equivalent level of training or experience.
[Health Practitioner Regulation National Law No 86 (NSW), section 139B(1)(a)]
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unsatisfactory
professional
conduct

Conduct that is
judged by peers
of good repute to
be significantly
below acceptable
standards.

professional
misconduct
Unsatisfactory
professional
conduct that is so
serious it could
warrant suspension
from practice or
deregistration.
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Professional misconduct is conduct that is unsatisfactory, of a type that is so
serious that it could result in suspension or loss of registration. The extent to which the
conduct departs from acceptable or ‘proper’ standards is central to this consideration.
The conduct can be a single instance of unsatisfactory professional conduct that is
serious, or multiple instances of unsatisfactory professional conduct that together make
up professional misconduct (Health Practitioner Regulation National Law No 86 (NSW),
section 139E).

Note that the definitions are found in the relevant legislation. The terms ‘unsatisfactory
professional performance’ and ‘unprofessional conduct’ can also be used to refer to conduct
that is below the standards reasonably expected (Health Practitioner Regulation National Law
(Queensland) 2009).

A traditional case from the United Kingdom is often cited to define professional
misconduct as ‘deliberate departure from accepted standards or such serious negligence
as, although not deliberate, to portray indifference and an abuse of the privileges which
accompany registration as a medical practitioner’ (Allinson v General Council of Medical
Education and Registration [1894], at paragraphs 760-761).

So, for instance, if a relatively minor problem was repeated, and the public could no
longer trust that a practitioner would apply proper standards, the instances of repeated
departure together could amount to professional misconduct.

The character of a professional, as demonstrated in conduct, is also open to scrutiny in
inquiries of departure from acceptable practice standards, as it can form a complaint that
an inquiry then considers. Being of good character is a key part of being fit to be registered
and to practise in that registered profession. If a person is judged unsuitable, they would not
then become registered. A lack of good character could amount to professional misconduct.

REFLECTION POINT

Protection of the public

1 Express the section 139B(1) and section 139E National Law elements in your
own words.

2 If you are after more of a challenge, use statutory interpretation principles to
consider the purposive interpretation of section 139E, to protect the public and
deter other practitioners, and check how this protection is achieved by first reading
HCCC v Do [2014], at paragraph 35.

Expert peer reviewers interpret the expected standards, and give an opinion on
whether certain conduct represents a departure from the expected professional standards.
This role is undertaken by experienced practitioners. The importance of their assessment
is supported in case law. If a departure from standards is shown in the conduct, and the
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departure reasonably incurs strong disapproval of peers of good repute and competence,
then it could be judged to be professional misconduct (Qidwai v Brown [1984], at paragraph
105). So, the level of criticism that peers feel is warranted carries weight in an inquiry into
the practitioner’s conduct.

Findings are made, and reasons are provided for those findings, which explain the evidence
relied on by the inquiry panel. The Briginshaw v Briginshaw standard of proof applies, as it
does in all civil proceedings. This means inquiries consider the evidence on the balance of
probabilities, in a way that also is proportional to the seriousness of the consequences of the
findings and consequential orders that are made (Briginshaw v Briginshaw [1938]).

Any protective orders that are made must be relevant to the findings, and should also
achieve protection of the public in the least restrictive way feasible—that is, in a way that is
proportional to the risk posed, and the need to protect the public, and maintain their trust,
and uphold the reputation of the profession.

Orders can include a reprimand, or suspension or deregistration, if the matter has
been heard by the upper level tribunal, or judicial hearing, and removal from the register is
necessary to protect the public. Alternatively—and more routinely—protective conditions
can be imposed. These include:

+ educational programs—to remedy defined deficits in knowledge and skill
- mentoring—for continued professional development

+ audits

+ monitoring mechanisms for any aspect of practice

+ restrictions on practice.

Sometimes a practitioner may have already undertaken protective steps for themself, such as:

. attending a relevant course

+ reflecting on their errors and developed insight into their seriousness

- seeking help for any health or medical issues they have that have impacted on their
professional work or fitness to practise.

In these cases, checking the sufficiency and protective effect of those steps may be all that is
needed in terms of protecting the public into the future.

Under the National Law in New South Wales, ‘the protection of the health and safety
of the public must be the paramount consideration’, as in the Health Practitioner Regulation
National Law No 86 (NSW), section 3A, Objective and guiding principle (NSW).

The purpose of any investigation or inquiry is to protect the public—and to maintain
public trust in professional services. The safety of the public is paramount. Protection of the
reputation of the profession is part of this purpose. While a punitive effect on the practitioner
is not the objective, a punitive effect can be the result of proper and sufficient steps to protect
the public (HCCC v Litchfield (1997)). A deterrent effect is also part of protecting the public.
Protection of the public includes sending a message of deterrence to the practitioner, and also
to other practitioners from similar conduct (HCCC v Do [2014], at [35]).
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PRACTICE .
Mandatory reporting

Jayne Hewitt

Jayne has been a Registered Nurse for 30 years, working predominantly in
critical care areas such as intensive care and coronary care.

Terry is an experienced and competent Registered Nurse (RN) who works on the medical
ward in a small community hospital. A senior member of staff, Terry is frequently in charge
of the ward, and responsible for supervising and supporting new or less experienced
nurses. Terry's professional, gentle and caring approach to his work means that he is highly
regarded by his colleagues and by the patients he cares for.

Lucy recently started work on the same medical ward as Terry. As a relatively
inexperienced RN, she is grateful for the mentoring and support that she receives from
Terry. After dinner on an afternoon shift, Terry tells Lucy that he is working his seventh
shift in a row and that his ‘back was killing him'. He asks Lucy whether any of the patients
she is looking after are prescribed Valium. Terry indicates that, in the past, his back
felt much better after he'd taken something to ‘help relax’. Lucy is aware that Valium is
prescribed for two of her patients and, when Terry inquires, she tells him who they are.
Shortly afterwards, she sees Terry walk into one of the patient’s rooms with a key to the
medication drawer.

At the end of the shift, Terry and Lucy sit down to finalise their patients’ documentation
and prepare to hand over to the night staff. Lucy notices that Terry is having difficulty with his
paperwork and is drifting off mid-sentence. She asks Terry whether he's okay. ‘Yeah, feeling
much better now, he replies.

1 What is the ethical conflict that Lucy faces in this situation?

2 What information could Lucy rely on to form a ‘reasonable belief” that Terry may have
taken the patient’s Valium?

What legal obligation does Lucy have in these circumstances?

4 How will Lucy satisfy her legal obligation?

The way registered professionals’ potential departures from acceptable practice are
assessed is informed by principles of reasoned inquiry and administrative decision making,
including procedural fairness and natural justice. The same principles routinely apply in
assessments of conduct for registered and non-registered health carers—for instance, at a
hospital or area health board level. The process is as follows:

A complaint is made, and the respondent has the right to be aware of the complaint
and to respond.

A person’s training and role—or scope of practice—is explored.

The acceptable standards for practising in that role are documented.
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+ A complaint is investigated, and then formally stated and inquired into, with a focus

on the facts of what happened, and whether the conduct departed from acceptable and

reasonable conduct in the circumstances.

+ The authority bringing the complaint and the practitioner responding to the complaint

can bring their own evidence; they can also make submissions before findings are

made—these submissions can be about the facts, circumstances, standards, departure,

and other relevant circumstances.

+ Protective steps are also considered, sometimes as a separate stage in an inquiry.

Parties can make submissions on protective orders.

If a complaint is made, or a concern is noted in a service unit, an employer is likely to first

consider if it is safe to keep a person in their exact role, or whether it is better to reassign

them—or even suspend them on pay—while further investigation of the facts isundertaken.

An employer may have the resources to:

«  offer training or supervision to a person while deficiencies in their practise are rectified

+ offer ongoing education.

If a breach has been significant or if, after educative steps have been taken, a practitioner has

not been able to demonstrate the capacity to practise safely and to the necessary standard in

their role, the employer will consider whether an employment contract can continue.

In a case of an enrolled nurse in Western Australia, a number of findings and protective

orders were made, which illustrate the range of orders that were thought necessary and

sufficient to protect the public. In this case, the parties put forward what they thought

were reasonable findings and protective orders, which were then considered further by the

hearing member. This case also highlights the way an employing institution and the public

registering authorities work together to protect the public.

The respondent practitioner admitted professional misconduct. These orders were made

publicly available on the Western Australian State Administrative Tribunal website (Nursing
and Midwifery Board of Australia, 2017). Although hearings are held in public, just like
regular courts and public administrative inquiries, and the decisions are published, the

name of the practitioner and institution has been deleted. The intended focus of citing the

detail of the orders is education, so that you can appreciate in a practical way the range of

orders that can be made.

On application before Member David Maclean and upon a Minute of Consent
Orders, signed on 29 August 2017, it is ordered:

The Tribunal notes:

1

The Nursing and Midwifery Board of Australia (Applicant] alleged that there

is proper cause for disciplinary action against XX (Respondent] pursuant to
section 196 of the Health Practitioner Regulation National Law (National Law)
because the Respondent has behaved in a way that constitutes professional
misconduct as defined in section 5 of the National Law.

The Respondent has admitted that she has behaved in a way that constitutes
professional misconduct contrary to the National Law and the parties have

59
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4

agreed the terms upon which the proceedings could be settled pursuant to
section 54(8) of the State Administrative Tribunal Act 2004 (WA).

By written agreement between the parties dated XXXX the parties agreed the
terms upon which the proceedings could be settled.

The Parties have agreed the relevant facts set out in Schedule 'A".

The Tribunal orders:

5

6

7
8

Being satisfied by reason of the Respondent’s admissions that proper cause
exists for disciplinary action against the Respondent, and in order to give
effect to the agreed terms of settlement of the proceeding, on date XXXX it
is ordered, pursuant to s 54(8) of the State Administrative Tribunal Act 2004
(WA] that:

The Respondent has behaved in a way that constitutes professional
misconduct in terms of s 196(1](b]{(iii] of the National Law, in that she:

(a) misled Patient A to believe that the medication to be given by intramuscular
injection was Olanzapine;

(b) administered an injection of 3mls of H20 to Patient A's left buttock in
circumstances where:

(i) itwas not ordered by a Medical Officer or delegated or checked by a
Registered Nurse;

(ii) it was not preceded by the 6 rights of medication administration checks;

(iii] there was no therapeutic basis to do so and it exposed Patient A to increased
risk of haematoma, infection, irritation and lysis, in breach of THE HOSPITAL's
Medications: Administration policy (C13.58] and the OVERARCHING HEALTH
CARE ORGANISATION Health Care Code of Conduct (July 2014).

(c) by virtue of the conduct alleged at paragraphs a. and b. above, breached the Code
of Professional Conduct for Nurses (May 2013, by failing to:

(i) practise in a safe and competent manner;

(ii) practise in accordance with the standards of the profession and broader
health system;

(iii) provide honest and accurate information in relation to nursing care;

(iv] support the informed decision making of a person requiring and receiving
health care; and

(v] practise nursing reflectively and ethically, in accordance with the Code of
Ethics for Nurses in Australia (May 2013).

The Respondent is reprimanded;

The following conditions be imposed on the Respondent’s registration:

Supervised practise

9

The Respondent must be supervised by another registered nurse (the
supervisor) when undertaking medication management and medication
administration.
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10

12

13

For the purposes of this condition, ‘supervised' is defined as: The Respondent
must consult and follow the directions of the supervisor about the medication
management of patients before medication is administered and must be
directly observed by the supervisor who is physically present when attending
to medication administration.

Within 14 days of the notice of imposition of this condition, the Respondent
must, on the approved form (HPN10J, nominate a primary supervisor and at
least one alternate supervisor to be approved by the Chair of the Applicant.
The Respondent must ensure that each nomination is accompanied by an
acknowledgement, on the approved form (HPNA10), from each nominated
supervisor that they are willing to undertake the role of supervisor and are
aware that AHPRA will seek reports from them.

In the event that no approved supervisor is willing or able to provide the
supervision required, the Respondent must cease practise immediately and
must not resume practise until a new supervisor has been nominated by the
Respondent and approved by the Chair of the Applicant.

Within 14 days of the notice of the imposition of these conditions, the
Respondent is to provide to AHPRA, on the approved form (HP10)
acknowledgement that AHPRA may:

(a) obtain information from relevant authorities:

(b) obtain information and/or a report from the senior person at each place of place
of practise on a quarterly basis; and

(c) obtain a report from the approved supervisor on a quarterly basis.

14. Within 14 days of the notice of the imposition of these conditions, the Respondent
is to provide to AHPRA, on the approved form (HPS10), acknowledgement
from the senior person at each place of practise that AHPRA may seek reports
from them.

Undertake education

15

16

The Respondent must undertake and successfully complete a programl(s] of
education, approved by the Chair of the Applicant, in relation to the following
topics:

(a) managing acute mental health related presentations;

(b) medication management and administration; and

(c) ethical decision making in clinical practice.

Within 1T month of the notice of the imposition of these conditions, the
Respondent must, on the approved form (HPN24), nominate for approval
by the Chair of the Applicant an education course(s), assessment(s) or
program(s) (the education) addressing the topics required. The Respondent
must ensure:

(a) the nomination includes a copy of the curriculum of the education for each
topic; and

(b) the education consists of a minimum of 6 hours inclusive of all topics.
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17

18

19

20

21

22

The Respondent must complete the education within 6 months of the notice
of the Applicant’'s approval of the education.

Within T month of the completion of the education, the Respondent is to
provide to AHPRA:

(a) evidence of successful completion of the education; and

(b) evidence of having undertaken and successfully completed the formal
assessment component of the education.

Within 14 days notice of the imposition of these conditions the Respondent
must provide to AHPRA, on the approved form (HPCJ, the contact details of
a senior person, such as the Director of Nursing, Senior Practice Manager,
Senior Manager, or equivalent (the senior person] at each a current place of
practise. In providing this form, the Respondent acknowledges that:

(a) AHPRA will contact the senior person and provide them with a copy of the
conditions on the Respondent’s registration or confirm that the senior person
has received a copy of the conditions from the Respondent; and

(b) the Respondent will be required to provide the same form:

(i) within 7 days of the commencement of practise at each and every subsequent
place of practise; and

(i) within 7 days of each and every notice of any subsequent alteration of these
conditions.
The review period for the above conditions is 3 months from the date of
imposition.
All costs associated with compliance with the conditions on their registration
are at the Respondent’s own expense.

The Respondent pay the Applicant’s costs of the Tribunal application, fixed in
the sum of $2,000.

Mitigating factors which were put forward in the Schedule A were considered before the

protective orders were imposed. The parties noted in Schedule A:

The Respondent contends that the following are mitigating factors in relation to
penalty:

a

she was open and honest immediately following the event and admitted the
conduct to her employer and to the Applicant;

she has apologised for her actions and confirmed that there was no malice
or intent towards the patient. She has apologised for placing the patient, the
patient’s family and all staff concerned into the situation, and is extremely
remorseful;

at the relevant time, she had been under an extreme amount of mental strain,
which she had sought medical treatment for;

the acuity of the psychiatric intensive care unit was extremely high at the
relevant time, she had been feeling very undervalued and alone, and was
trying to do her job the best she could with heightened anxiety and an
extreme amount of mental strain; and
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e she was suspended for one month following the incident, transferred to
another department and placed on a two week super-numerary program.

She also received further education and close monitoring of her performance,
with a 10 week period of being considered non-medication competent, and is
undergoing a 12 month Clinical Enhancement Program; and

f she otherwise has a clean disciplinary history.

[Nursing and Midwifery Board of Australia, 2017]

A professional’s registration and conditions of registration—and history of orders
and conditions that have been made—are noted on a practitioner’s registration history.
Current practice conditions are listed on the AHPRA website register, and the decisions of
standards committees and tribunals are generally also available to the public. Committees
and tribunals can take the opportunity to pass their findings on to relevant professional
associations, colleges, health departments and hospitals, so that the lowered professional
standards can be rectified, guarding against further unsatisfactory practice.

The integrated responsibility of providing
information and giving evidence

In formal settings, such as administrative and court proceedings, a variety of information
is brought before decision makers so that a reasoned decision is made on the best available
information.

Providing information

If you are asked to provide information to any authorised formal inquiry setting, you are
obliged to do so to the best of your ability, in a way that is comprehensive, truthful and
accurate. Expect to be periodically asked throughout your career about aspects of professional
care that you have provided. The records that you keep about your part in health care are
essential as a record of your involvement in each person’s care.

A professional appreciates the importance of professional standards, and the importance
for mechanisms that are in place to ensure standards are upheld, or deficits are rectified.
One way of demonstrating fitness to continue practising is to respect and uphold the ability
of the public and professional authorities to maintain standards and investigate potential
risks to the public. It is a matter of professional integrity that any account given to your
employer, professional association, registering authority, police, court, or administrative
authority must be truthful, complete so as not to be misleading, and accurate.

Responsibilities and rights relating to legitimate investigations of a practitioner or a
practice are addressed in codes—such as the following code for medical practitioners: ‘Good
medical practice involves ... cooperating with any legitimate inquiry into the treatment of
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a patient and with any complaints procedure that applies to your work’ (Medical Board of
Australia, 2014, p. 20). Similar statements appear in other codes, and case law supports the
expectation that:

- aprofessional will assist in the public protective endeavour of an inquiry
+ adverse inferences can be made if the professional does not give evidence and the
evidence the practitioner could give is only within their knowledge.

If you are asked to provide information on factual events or circumstances as a witness of
fact, you will be ‘sworn in” and asked to promise to tell the truth in the same way as any
other witness.

These examples of an oath and affirmation are drawn from the Evidence Act 2008 (Vic),
Schedule 1, at section 21(2) and section 22(2). Each is a solemn promise to tell the truth:

| swear [or the person taking the oath may promise) by Almighty God (or the person
may name a god recognised by his or her religion) that the evidence | shall give will
be the truth, the whole truth and nothing but the truth.

I solemnly and sincerely declare and affirm that the evidence | shall give will be the
truth, the whole truth and nothing but the truth.

Take the time to think about the importance of this promise.

Giving evidence

If you are called as a witness of fact, you will need to think carefully about what you feel
confident that you remember. You should be ready to explain how you support the information
that you provide. You may have a clear recollection of the facts. Alternatively, you may rely on
such earlier records that you made at the time or shortly afterwards as an accurate record of
events.

For instance, a nurse manager was called to give evidence at a case about whether a person
had capacity to make a will, as she was one of the witnesses of the making of a patient’s final
will. The nurses’ notes were also called for, as they provided possible information on capacity
during the patient’s admission (Loosely v Powell [2018], at paragraphs 64-67). Any nurse
who had made a relevant entry in the notes could also have been called as a witness of fact.

As well as being witnesses of fact, professionals can be asked to give evidence as
experts. For instance, health professionals can be asked to assist an inquiry by providing a
professional clinical assessment, such as:

+ providing a diagnosis

+ explaining the processes of illness

+ explaining the likely effects of a particular injury
+ explaining the process of rehabilitation.

When standards of professional practice are considered in administrative inquiry settings,
senior and experienced members of the profession can be asked about the acceptable
standards of practice that apply in particular practice settings, and also whether an
individual’s conduct represented a significant departure from acceptable standards.
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It is well accepted legal principle that if you are giving expert opinion evidence, then you
have a recognised area of expertise, and you can demonstrate your training and experience
in that area of expertise. If you are asked to comment on any matter, first consider whether
your expertise is well suited to the role you have been asked to fulfil. Your body of knowledge
needs to be sufficiently sound and reliable, and you need to be suitably qualified in that
field (Kumar, Odgers & Peden, 2012, p. 294). Your opinion as an expert can then be given
on a mixture of observed facts and opinion, such as in observing and describing a wound
and giving your opinion about what likely caused such an injury—but remember that the
ultimate fact-finding is up to the tribunal if facts are in dispute.

To be qualified as an expert witness, this expertise is then placed on ‘the record’, with
information about your expertise read onto the court record or transcript. You can expect to
be asked preliminary questions about your background, training, study and experience, as
this is what qualifies you to offer an opinion.

The decision makers will only be able to safely rely on your opinion if it is wholly or
substantially based on your expertise, and you can demonstrate how you have formed your
opinion, given the known facts or assumptions you are making.

A case excerpt that explains this is a case from the High Court of Australia: Dasreef v
Hawchar. The personal injury case had examined, with the help of expert evidence, whether
the plaintiff’s employer could reasonably foresee that an employee exposed to silica dust
could suffer a silica-related injury; what procedures an employer have taken to materially
reduce the risk of injury; and, if those steps had been carried out, whether Mr Hawchar’s
risk of injury would have been minimised (Dasreef v Hawchar [2011], at paragraph 12).

The lower court’s use of the expert’s evidence was subsequently contested in the High
Court. As it is the highest court in our nation, the High Court provides important precedent
and guidance for all lower courts and administrative inquiry settings in Australian
jurisdictions.

The High Court restated the Evidence Act 1995 (NSW) provision at paragraphs 30-40:

Section 79(1) of the Evidence Act must be understood in its statutory context.
Section 76(1) of the Evidence Act provides that “[elvidence of an opinion is not
admissible to prove the existence of a fact about the existence of which the opinion
was expressed”. That exclusionary rule is referred to in the Evidence Act as "the
opinion rule”. Subsequent provisions of the Evidence Act provide a number of
exceptions to the opinion rule. Section 79(1) provides that:

Ifa person has specialised knowledge based on the person’s training, study
or experience, the opinion rule does not apply to evidence of an opinion of
that person that is wholly or substantially based on that knowledge.

The decision and reasons explained how this is applied, as set out by their Honours
French CJ, Gummow J, Hayne J, Crennan J, Kiefel J and Bell J, from paragraph 34:

... It may greatly be doubted that Dr Basden sought to express an opinion about the
numerical or quantitative level of respirable silica to which Mr Hawchar had been
exposed. On the voir dire he denied that this was what he was trying to do. Read
as a whole, Dr Basden's written report is better understood as offering an opinion
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about what measures could have been taken to prevent Mr Hawchar contracting
silicosis if he was exposed to respirable silica at levels as much as 1000 times
greater than permissible levels. And in Dr Basden's evidence on the voir dire, that
was what he said he was doing. But as also explained earlier in these reasons, that
was not how the primary judge or the Court of Appeal used Dr Basden's evidence.
Both the primary judge and the Court of Appeal took his evidence as expressing
an opinion about the numerical or quantitative level of exposure encountered by
Mr Hawchar. That is, his evidence was taken as expressing an opinion that could
found the calculations made by the primary judge of the time weighted average
level of respirable silica to which Mr Hawchar had been exposed. If that opinion
was expressed, was it an opinion based on specialised knowledge Dr Basden had
that was based on his training, study or experience?

In order for Dr Basden to proffer an admissible opinion about the numerical
or quantitative level of Mr Hawchar's exposure to silica dust it would have been
necessary for the party tendering his evidence to demonstrate first that Dr
Basden had specialised knowledge based on his training, study or experience that
permitted him to measure or estimate the amount of respirable silica to which a
worker undertaking the relevant work would be exposed in the conditions in which
the worker was undertaking the work. Secondly, it would have been necessary for
the party tendering the evidence to demonstrate that the opinion which Dr Basden
expressed about Mr Hawchar's exposure was wholly or substantially based on that
knowledge.

In this case, demonstration of those matters could come only from evidence
given by Dr Basden. That is why, in HG v The Queen, Gleeson CJ pointed out that,
‘[bly directing attention to whether an opinion is wholly or substantially based
on specialised knowledge based on training, study or experience, [s 79] requires
that the opinion is presented in a form which makes it possible to answer that
question’. [HG v The Queen (1999) 197 CLR 414 at 427 [39]; [1999] HCA 2.)

It should be unnecessary, but it is nonetheless important, to emphasise that
what was said by Gleeson CJ in HG (and later by Heydon JA in the Court of Appeal
in Makita [Australia) Pty Ltd v Sprowles (2001) 52 NSWLR 705 at 743-744 [85]) is to be
read with one basic proposition at the forefront of consideration. The admissibility
of opinion evidence is to be determined by application of the requirements of
the Evidence Act rather than by any attempt to parse and analyse particular
statements in decided cases divorced from the context in which those statements
were made. Accepting that to be so, it remains useful to record that it is ordinarily
the case, as Heydon JA said in Makita, that 'the expert's evidence must explain
how the field of 'specialised knowledge' in which the witness is expert by reason of
‘training, study or experience’, and on which the opinion is 'wholly or substantially
based’, applies to the facts assumed or observed so as to produce the opinion
propounded’. The way in which s 79(1) is drafted necessarily makes the description
of these requirements very long. But that is not to say that the requirements cannot
be met in many, perhaps most, cases very quickly and easily. That a specialist
medical practitioner expressing a diagnostic opinion in his or her relevant field
of specialisation is applying ‘specialised knowledge’ based on his or her ‘training,
study or experience’, being an opinion ‘wholly or substantially based” on that
‘specialised knowledge’, will require little explicit articulation or amplification
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once the witness has described his or her qualifications and experience, and has
identified the subject matter about which the opinion is proffered.

But that was not this case.

Dr Basden gave evidence of his training, study and experience. He did not give
evidence asserting that his training, his study or his experience permitted him
to provide anything more than what he called a ‘ballpark’ figure estimating the
amount of respirable silica dust to which a worker using an angle grinder would
be exposed if that worker was using it in the manner depicted in the photograph of
Mr Hawchar or in a video recording Dr Basden was shown. Indeed, in his written
report, Dr Basden had pointed out that he had seen the use of an angle grinder
in this way only once before. And he gave no evidence that he had then, or on any
other occasion, measured directly, or sought to calculate inferentially, the amount
of respirable dust to which such an operator was or would be exposed.

There was, in these circumstances, no footing on which the primary judge
could conclude that a numerical or quantitative opinion expressed by Dr Basden
was wholly or substantially based on specialised knowledge based on training,
study or experience.

And at [42]:

A failure to demonstrate that an opinion expressed by a witness is based on
the witness's specialised knowledge based on training, study or experience is a
matter that goes to the admissibility of the evidence, not its weight. To observe, as
the Court of Appeal did, that what Dr Basden said about the volume of respirable
dust to which Mr Hawchar was exposed over time was ‘an estimate’ that was
‘contestable and inexact’ no doubt did direct attention to its worth and its weight.
But more importantly, it directed attention to what exactly Dr Basden was saying
in his evidence and to whether any numerical or quantitative assessment he
proffered was admissible. And if, as the Court of Appeal observed ([2010] NSWCA
154 at [44]), his opinion on that matter lacked reasoning, the absence of reasoning
pointed (in this case, inexorably) to the lack of any sufficient connection between
a numerical or quantitative assessment or estimate and relevant specialised
knowledge.

This means you should be careful that, if you agree to apply your knowledge and skill in
that area of expertise to a set of agreed or assumed facts, and provide the formal inquiry
panel with your opinion, to:

+ stay within your area of recognised expertise as you offer your opinion
+  base your opinion on clearly stated observed or assumed facts
- explain clearly how your opinion relies on your expert reasoning process.

If you are asked to provide evidence as an expert, as well as being ‘sworn in” and taking an
oath or affirmation, you will additionally be asked to formally agree to be bound by the Expert
witness code of conduct.

These codes are now similar in all jurisdictions, given the harmonised national code for
expert witnesses that was approved by the Council of Chief Justices in 2016. As set out in
the Expert witness code of conduct—for instance, in the updated version of Schedule 7
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of the Uniform Civil Procedure Rules 2005 (NSW), and the Supreme Court (Chapter 1 Expert

Witness Code Amendment) Rules 2016 (Vic):

An expert witness is not an advocate for a party and has a paramount duty,
overriding any duty to the party to the proceedings or other person retaining the
expert witness, to assist the court impartially on matters relevant to the area of
expertise of the witness.

An expert may prepare a report, and prepares to be questioned further on the report
during the hearing. The overriding duty is to the court, and each expert is to remain mindful
of the strength and limitations of their report and evidence, and is able to make this active

reflection on limitations available to the decision makers.

The code of conduct sets out the requirements for the Content at Schedule 7 of the

Uniform Civil Procedure Rules 2005 (NSW) secton 3:

Every report prepared by an expert witness for use in court must clearly state the
opinion or opinions of the expert and must state, specify or provide:

(a)
(b)

(c)
(d)

(e

(f)

(9

(h

(i)

the name and address of the expert, and

an acknowledgement that the expert has read this code and agrees to be
bound by it, and

the qualifications of the expert to prepare the report, and

the assumptions and material facts on which each opinion expressed in the
report is based (a letter of instructions may be annexed), and

the reasons for and any literature or other materials utilised in support of
each such opinion, and

(if applicable] that a particular question, issue or matter falls outside the
expert’s field of expertise, and

any examinations, tests or other investigations on which the expert has
relied, identifying the person who carried them out and that person’s
qualifications, and

the extent to which any opinion which the expert has expressed involves the
acceptance of another person’s opinion, the identification of that other person
and the opinion expressed by that other person, and

a declaration that the expert has made all the inquiries which the expert
believes are desirable and appropriate (save for any matters identified
explicitly in the report), and that no matters of significance which the expert
regards as relevant have, to the knowledge of the expert, been withheld from
the court, and

any qualification of an opinion expressed in the report without which the
report is or may be incomplete or inaccurate, and

whether any opinion expressed in the report is not a concluded opinion
because of insufficient research or insufficient data or for any other
reason, and

where the report is lengthy or complex, a brief summary of the report at the
beginning of the report.

OXFORD UNIVERSITY PRESS
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Panel formats can be used in some court proceedings. Experts can confer and then are
questioned together by legal representatives from both sides in a dispute, giving concurrent
evidence. They can give their own opinion and also explain what they agree on and how their
considered opinions differ, and give an opinion on the other expert’s view. The Australian
Law Reform Commission (ALRC) has encouraged the use of expert panels if two or more
experts in the same field are to be called for evidence to be adduced (2000, Recommendation
67, p. 40), noting a supportive submission from the Federal Court:

It has been the judges’ experience that having both parties’ experts present their
views at the same time is very valuable. In contrast to the conventional approach,
where an interval of up to several weeks may separate the experts’ testimony,
the panel approach enables the judge to compare and consider the competing
opinions on a fair basis. In addition, the Court has found that experts themselves
approve of the procedures and they welcome it as a better way of informing the
Court. There is also symbolic and practical importance in removing the experts
from their position in the camp of the party who called them.
(Australian Law Reform Commission, 2000, 6.117, p. 457]

A change in the Federal Court Rules subsequently allowed the calling of the witnesses
together, with the aim of reducing partisan and confrontational hearing processes, increasing
court efficiency and facilitating greater accessibility of the decision maker to precise and
accurate expert evidence, for appropriate cases. (See the Concurrent expert evidence practice
Notes (GPN-EXPT), which are the guidelines for how expert evidence is given in the Federal
Court.) Australian courts are leaders in this innovative practice (Rares, 2013).

Administrative tribunals have also supported concurrent evidence in practice, so that
large volumes of detailed and technical expert evidence can be understood, and experts can
be questioned in a timely, efficient and effective way.

Impairment and public safety

As part of standards maintenance and improvement, professional councils are involved in
proactive education, increased peer discussion forums for information exchange, monitoring
of performance, and support for higher risk practitioners, such as practitioners with an

impairment. Health programs are offered by some professional councils to support impaired  impairment
Condition
detrimentally
impacting on
and practice limits may be applied, so that the risk to the public is minimised. Such safeguards  competencies or
capacity.

practitioners when they remain in practice. The programs necessarily include an element of
periodic assessment, monitoring and treatment being provided as needed for the practitioner,

may be needed at any time in a professional’s career, for reasons of physical or psychological
impairment. They rely to a great extent on the insight of the practitioner that further help is
needed, should a change in their condition or a crisis occur, and the practitioner’s willingness
to practise within safe limits.

Under the National Law, section 5, impairment is defined as the ‘physical or mental
impairment, disability, condition or disorder (including substance abuse or dependence),
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that detrimentally affects or is likely to detrimentally affect’ a registered health practitioner’s
capacity to safely practise the profession or a student’s capacity to undertake clinical training.

If a health practitioner or student has a health impairment, conditions may be imposed
on their registration to ensure safe practise limits are in place. AHPRA and the national
boards and health councils work together so that drug and alcohol screening standards
and policies are regularly reviewed—see, for instance, the Drummer (2014) review. Then
best-practice drug and alcohol screening protocols and health monitoring standards are
implemented to maintain safe standards for the protection of the public. Drug and alcohol
testing can involve a combination of breathalyser, a urine screen, and hair sample testing,
then implemented in accordance with screening protocols.

There may be an additional challenge in applying these conditions to students or
professionals in periods of rapid learning and the application of new skills. Students are in
a process of rapid skill acquisition rather than skill maintenance and routine professional
development learning. The challenge is to support the individual practitioner or worker or
student, and anticipate and manage periods of heightened risk, so that patients remain safe
at all times. For all professionals, effective and alert mentors and supervisors are vital, and
they can fill a special protective role for a potentially impaired professional and the public.

Care for self is also a routine professional responsibility: you should endeavour to stay
safe and well, to pay attention to your health needs just like any member of the community,
and to preserve your physical and cognitive fitness to practise, so that the public are
protected each time you turn up for work.

CASE EXAMPLE

Clock on

Remember Nic who was pushed for time and is waiting for your quick summary of what

you have learnt? Here is more about what Nic has been up to lately. Nic is an assistant

in nursing, and he is also studying nursing. He is rostered on the Monday evening shift.

Nic has been at university during the day, and will be again tomorrow. Oh, and Nic went

out on the weekend and had a great time—but little sleep.

1 If Nic is already tired at the start of the shift, is he close to or beyond sensible or
prudent personal physical and cognitive limits? What is threatened by breaching
this limit?

2 Does your estimate vary if you consider ‘safe’ or ‘optimal work capacity?

This exercise will lead you back to a consideration of skill and limits, duties and goals.

3 Draw up a new weekly schedule for work, uni, study and fun for Nic, including the
weekends, perhaps with a ‘pumpkin hour’ or curfew to be home by. Draft a friendly
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note listing some of the advantages of complying with the schedule. You could check

sleep hygiene with a standard such as is used in mental health units. Then decide

what your brief summary will be for Nic.

A person’s current capacity is essential in carrying out expected responsibilities.
The environment also needs to be conducive to safe and effective practice for your
professional responsibilities to be met.

Now consider if your concern is further heightened if you have a reasonable belief
that Nic has developed a ‘habit’ of using recreational drugs, which is possibly affecting
his time at work or clinical uni placements.

4 What help is available? Look at a health board or council website, as well as a local
health service and private health services to gather your ideas.

5 What mandatory notification and voluntary notification provisions apply? You may
like to look at the guidelines accessible from the AHPRA website: Australian Health
Practitioner Regulation Agency (2014). National Board guidelines for registered health
practitioners, Mandatory notifications quidelines, March 2014. Retrieved from <http://
ahpra.gov.au>.

6 Canyouidentify a supervisor or mentor who you could or should speak with to clarify
your obligations? What notification provisions apply to training institutions?

Summary

You have learnt that integrated standards support the safe and systematic building of your
knowledge and competencies throughout your training, and that standards derived from
law, ethics and regulation will continue to guide your conduct when you offer your skills and
training in health care work. You appreciate that this regulated system helps to define safe
and acceptable standards of individuals who work in their chosen field as health carers, and
to define the governance and safety of health care settings, and the quality and acceptability
of the services provided. You now know that an ongoing appraisal of individual conduct
extends far beyond your student years, and will be a feature of your professional life.

Looking back to integrated questions such as ‘Why do I need to do CPD?" and ‘Why is
there so much paperwork to do when starting a new job?, you can revisit practical aspects
of upholding standards and accountability. You will now appreciate the way society and
each profession combine efforts to provide standards and mechanisms for addressing any
departures from acceptable standards. An individual acting with integrity and striving for
best practice standards is an essential part of the professional delivery of lawful and ethical
health care delivery.
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STUDY QUESTIONS

1 What is the significance of a professional’s skill and limits in providing a professional opinion?

2 Why is reflection on skill and limits important for every person working in the health sector?

3 Describe (and reference) the legal, regulatory and ethics mechanism for encouraging safety and
quality in practice.

4 Having read the example of orders made after a professional misconduct finding, explain how
the orders safeguard the public from similar problematic conduct.

5 Using two practical examples, explain the professional importance of reflection on standards.

SAMPLE ESSAY QUESTIONS

1 Identify the types of standards provided in a professional code of conduct or code of ethics.
Describe the way the code was developed and the force of the rules or standards in it for the
health profession.

2 Outline four examples of how the health care system is ready to identify mistakes and problems
to better safeguard the public.

3 Research a contemporary safety and quality initiative at federal government level, and comment
on why it is being undertaken, what it may achieve, and what progress has been made under the
initiative so far.
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CHAPTER 3

How the law shapes health care

LEARNING OBJECTIVES

e To understand how the community relies on law to achieve peace and order in society.

e To appreciate some of the legal responsibilities of health care professionals in the
delivery of services.

e To be able to recognise different aspects of law that are relied upon to identify
standards and limits for conduct in health settings.

KEY TERMS

accountability fiduciary duties
administrative law judiciary
common law prima facie
contract law tort law

criminal law utilitarianism
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CASE EXAMPLE

A brand new society

Imagine this scenario. A new state has just been formed on an island, and new laws are
to be drafted. The leaders ask the people for suggestions on guiding principles for the
laws. One suggestion is for strict control. Another suggestion is for absolute freedom
for all individuals who live there.

New laws need to be drafted to support these suggestions.

1 Work on a consultancy brief to advise on a preferable solution for the health care
sector, taking into account the types of laws that will be needed.
2 Gatheryourideas as you work through this chapter.

A system of reasonable limits in a
community

Law is developed and applied within a community context. To refresh your memory, here are
some of the key ethics terms you read about in earlier chapters. You can find definitions for
them in the glossary.

assault rules

battery duties

jurisdiction fit and proper person

legislation mandatory notification

human rights unsatisfactory professional conduct
false imprisonment professional misconduct

When you keep reading, remember that you will be learning about other law terms, so this is
just your starting list.

Legislative instruments

Elected representatives listen to their constituents and then sit in parliament with other elected
representatives to debate proposed bills and amendments to existing legislative instruments—
so creating the legislative structure on behalf of the community. The members of parliament
consider statutes or ‘Acts’, and subordinate legislation (or regulation) that provides the
administrative backing to statute law already passed, are all tabled for parliament’s approval.
This legislative structure applies to many activities, including health care. For instance,
laws support the use of land for public hospital and community health facilities, and
laws support the building of facilities to appropriate standards. Public funding for some
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aspects of health care flows from taxation provisions in legislation. Further legislation and

regulation supports the appropriate staffing and equipment of the health care facilities.

Consultations and services—including choices of procedures, medications and therapeutic

devices—are delivered by trained professional and support staff, because those activities

are supported and regulated by legislative instruments. Education and training of health

care workers and research and development of health care processes are also facilitated and

supported by legislation. Safe workplaces are supported by laws, and statutes or criminal

codes define conduct that would be criminal or otherwise unacceptable—including in

health care settings.

REFLECTION: DEBATING LEGISLATIVE INSTRUMENTS

1 Recap what you learnt in Chapter 1 about statute law. Then have a look at a
parliament website and share with your colleagues what you find out about how
bills are debated in one jurisdiction. Relevant websites include:

www.aph.gov.au o
www.parliament.act.gov.au o
www.parliament.nsw.gov.au o
www.parliament.qld.gov.au o

www.parliament.nt.gov.au

www.parliament.sa.gov.au
www.parliament.tas.gov.au
www.parliament.vic.gov.au

www.parliament.wa.gov.au.

2 Look on the website you have selected to see where you can read draft bills, and
the research and discussion papers that have informed the debate about the
wording of Acts.

3 Note your initial reaction to the forums for debating bills (draft laws) and explain

the importance of those forums in your own words.

INTEGRATED LEARNING AND PRACTICE

How are community concerns translated into action in laws and
regulations?

Laws that affect health care and health services constantly change.

After Parliaments pass laws, another part of the government (the Executive] shapes
and implements the practical administrative aspects of the laws as part of running
the state and regulating dealings by institutions or between its people. This includes
formulating policy for efficient administration and checking on the safe and effective
health care service delivery by institutions and individuals working in health care.

With a renewed public emphasis on privacy, recent amendments to the Privacy
Act 1988 (Cth), in the Privacy Amendment [Notifiable Data Breaches] Act 2017 (Cth),
established the Notifiable Data Breaches (NDBJ scheme in Australia. From 22 February
2018, certain data breaches must be self-reported by agencies and organisations that
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have existing personal information security obligations under the Act. The mandatory
data breach notification requirements are explained in supporting documents issued by
the Office of the Australian Information Commissioner (OAIC] (2018).

With increasing concern about the treatment of people in vulnerable circumstances,
such as people with disability and the elderly, who depend on others for their basic
care needs, certain reporting frameworks about alleged abuse are being strengthened.
The National Disability Insurance Scheme provides funds for people with disability.
The providers of services are required to comply with a Quality and Safeguarding
Framework, to be overseen by a Commission established in 2018, and given authority
through the passing of the National Disability Insurance Scheme Amendment (Quality and
Safeguards Commission and Other Measures] Bill 2017 (Cth) by the Australian Parliament
on 4 December 2017. The regulatory scheme was anticipated to be in place in all
jurisdictions by 2020.

These are just two examples of initiatives in law or law reform and the corresponding
regulations that have recently come into effect, which further support the recognition
of the integrity of each person. The Privacy Act focuses on the integrity of a person in
controlling access to their personal information. The National Disability Bill focuses on
human rights and safeguards against abuse of people who are in vulnerable situations.

REFLECTION POINT

Dynamic evolution of laws and regulations

1 Select either the Privacy Act or the National Disability Bill, as outlined earlier. Read
about the detailed provisions, including any schedules.

2 Describe in your own words what aspect of service delivery the scheme is
addressing, and how the provisions work together to achieve the objective or
purpose.

Case law

A separate and independent court system is in place to interpret the legislation and regulation
peacefully and fairly. This system is called the judiciary, and it is involved in resolving disputes.

Abhorrent and unacceptable conduct by institutions or people can be dealt with by the
state, to protect the state and its people. Criminal case law represents the application of
criminal statute law to an alleged crime, which is conduct that is so reprehensible that it is
deemed by society to be punishable by a criminal law penalty. The judge—or in some cases,
judge and jury—decide if the facts as tested in court amount to a certain ‘crime’. The judge
then decides on an appropriate punishment, in accordance with expected punishments
listed in the relevant statute. A criminal case will reflect the public’s disapproval of the
action carried out, and delivers punishment or penalty to the wrongdoer on behalf of the

community.

judiciary

Court system set up
to adjudicate and
resolve disputes
between the state
and a person,

or between two
persons.
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common law

Fair rules and
principles set down
in civil courts for the
people to follow.

Potentially criminal conduct is prosecuted by the state, as the alleged conduct is ‘crime
against the state’. The person being prosecuted is then usually named as the defendant, and
the proceedings are usually conducted in public. This is also why the names of criminal cases
that you will see noted in law case citations are the ‘state’ or the ‘crown’—in shorthand,
R for Regina, v ‘Person’s name’. This is pronounced ‘The Queen (or King) and Person’s name’.

Common law or civil law is the body of determinations and reasoning from courts
deciding private matters. The decisions stem from disputes between parties, and the decision
captures the essence of what was in dispute and the judicial decision on why certain action
or behaviour was acceptable or unacceptable in that context.

One person can bring an action—called ‘a claim’—against another person who they say
is responsible for harm that has occurred. A company or institution can also be a person,
if it is a legal entity. When two persons are contesting an issue, they are named as the two
parties to the matter.

In common law, the two parties to the dispute engage in an adversarial process, as each
party puts forward their evidence and it is tested before the court. The common law case
names reflect the names of the parties, and you will have seen that the case citations include
these names. So, when you look up different cases, you will see ‘Brown v Smith’, or ‘Smith v
Health Care Institution’, or even two corporate entities such as ‘Company 1 v Company 2°. The v’
is spoken as ‘and’, so a case name is pronounced Brown and Smith’. Then the full reference to
where the full decision or a report and summary of the case is available follows in a citation,
which is like a journal article reference. Reading the headnote in a law report is like reading
an article abstract. To understand a case you need to do more than just read the summary
paragraph—you need to read a case fully to understand the reasoning behind the decision.

The information that the parties want the court to consider is potential evidence.
Evidence should be relevant and admissible, and each party can object and prompt an
assessment of admissibility and relevance, testing whether it should be part of the court’s
consideration in reaching a decision, within the rules of process to be followed in the court
in which it is heard. Barristers are the legal advocates who are the experts in presenting and
testing evidence before the court. Judges and magistrates conduct the proceedings, and
make procedural rulings on evidence during the court hearing.

The contemporary community context always informs the interpretation of the law by
the courts. The learned opinion of His Honour Justice Gleeson, the former Chief Justice
of the High Court in Singh v The Commonwealth (2004) was that: ‘Changing times, and new
problems, may require the Court to explore the potential inherent in the meaning of the
words, applying established techniques of legal interpretation.’ (Singh v The Commonwealth
(2004), at paragraph 18.)

The decisions that are made are available so that justice is open and transparent, and
to deter persons in the community from causing similar harm or undue burden to others.
Lawyers are experts in finding out what the current law is, and then advising institutions
and people of their rights and responsibilities according to that law.

The decisions are made on the evidence, and to the required standard of proof, and both
the decision and reasons are usually publicly available. The body of decisions and reasons
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from the courts is known as case law. If a court is deciding whether a wrong has been
committed, and how to address it, it will apply legislation to see if the elements of conduct
described in the statutes are proven. It will also be guided by decisions in other court cases
involving similar principles, and it will prefer those decisions from a court higher in the court
hierarchy in the same jurisdiction. This is to follow precedent (Bogaric, 2013, pp. 1141-50,
citing Broome v Cassell & Co Ltd [1972], and Fleming v White [1981]). So, reading what courts
have decided in the past will inform professionals about how their conduct would be viewed
if they acted similarly. But remember that if legislation changes, the basic principles that
are being applied to the reasoning can change. Also, case law is dynamic and develops over
time as circumstances in society change. So, it is more helpful to read the most up-to-date
cases from the highest court available. Reasons also refer to precedent that has remained
unchanged, so you will find out by reading the whole published judgment and reasons which
principles and precedents are still current.

INTEGRATED LEARNING AND PRACTICE

Does the law have a higher expectation of health care
professionals?

Yes, the law does have a higher expectation of health care professionals. This is in
keeping with the importance of maintaining high standards of ethics in all conduct that
affects a client’s interests.

The law provides essential guidance on the responsibilities that stem from the trust
placed in a health care worker. For instance, the special relationship that a health care
worker has established with a patient or client is relevant in both criminal and civil
matters.

Ethics responsibilities define the special relationship of trust, and the law formally
recognises trust as important because of the role it plays within society.

The trust placed in the relationship can give rise to certain fiduciary duties. Fiduciary
powers are those given to one person to exercise for the benefit of another. A medical (or
health) adviser and a patient have long been recognised as being in a relationship that gives
rise to fiduciary duties, given the relationship of influence by the adviser (Finn, 2016, p. 92,
citing Mitchell v Homfray (1881)). Once someone is designated a fiduciary, the reversal of the
onus of proof can apply in some allegations of wrongdoing (Finn, 2016, p. 309). Fiduciary
duties are the focus of legal comments, such as confidentiality of information (Breen,
Cordner & Thomson, 2016, p. 166, citing Breen v Williams (1994)).

In common law matters, judges apply their discretion in considering issues such as:

undue influence
conduct that has been unconscionable (or unscrupulous)

+ fiduciary duties towards individuals in a dependent position, given a relationship of
influence that rises above the obligations.

CHAPTER 3 HOW THE LAW SHAPES HEALTH CARE

fiduciary duties
Duties of good
faith so that trust,
confidence or
influence over
another person
and their trust
and confidence

in the fiduciary
relationship is not
abused.
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Judges then apply discretionary remedies. A sense that higher principles and expected
standards of conduct should apply is available by appealing to equitable principles (Finn,
2016, pp. 2, 4). This means that well established principles of fairness in society are considered
by judges, so the person in most power in a relationship is expected to behave honourably.
Judges take these standards very seriously, and try to correct the disadvantage a person has
been placed in if that trust or confidence is abused. Such settled principles in case law do not
need to be set out in legislation, because they are so fundamental and accepted as reasonable
standards in law.

Fiduciary duties could additionally be relevant in administrative forums, when
departures from acceptable professional standards are considered by employing or
contracting institutions and the health profession boards, or health councils and complaints
ombudsman, or a complaints commission.

Trust is placed in a health care worker to act in the patient’s interests, and not to use
the relationship as an opportunity to benefit personally—particularly if it would be to the
detriment of the patient. For instance, it would be a serious breach of duty for a health
carer to profit from vulnerable and dependent clients—such as older persons in care—over
whom a relationship of influence as a medical or health adviser had been established.

For example, a nurse received criminal convictions in a Local Court hearing, and in
separate administrative tribunal proceedings she lost her registration and was prohibited
from working in any health service for the time period that she remained deregistered.
She was found to have accessed confidential information from hospital records, and then
visited patients or their relatives at home to request substantial loans’. She also had not
disclosed her criminal conviction on renewal of her registration. As part of the earlier
court orders, she was also required to repay the loans, and an order was issued to take a
portion of her wages so the debts were repaid over time (HCCC v Belkadi (No, 2) [2012]).
Notice that the criminal, civil and administrative hearing systems were all involved in
order to mark society’s disapproval of the conduct and to protect the public from such
activity in the future.

The language in considerations of equity is similar to the expectations expressed in ethics.
Equity and ethics have a strong shared heritage. Both reasoning traditions owe much to the
philosophers and jurisprudential scholars who debated how to understand obligations and
balance individual rights in a collective society setting.

Individuals working in health care are legally responsible when they offer their services.
When individuals decide to work in health care, they need to inform themselves of what
they can legally do and what they should not do in the course of their work role. As you have
already read in Chapter 2, the governance requirements and institutional safety and quality
standard processes and protocols in institutions are informed by legal principles. They are
a good time saver for the workforce to rely on as a practical legal briefing of requirements.
A large organisation will have inductions and briefings for its staff on significant policy
updates. Professional associations will likely make discussion papers and resources available.
Active learning is always required, as the law and acceptable standards can change. This
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requires keeping up to date as protocols and procedures change, and attending professional
development regularly so that you are aware of significant developments that are likely to
affect the way you work. Professionals must ensure their registration and training is up to
date. Individuals are only able to offer their services within the scope of their authority—or
their conduct may be judged improper in the eyes of the law.

You can extrapolate from case law to work out the accepted standard for a similar
situation tested in a court by comparing the circumstances, context and facts of the case
and any new situation that arises. So, if you had a hypothetical situation, you could look up
case law with similar facts and issues to see which decisions could help you to decide what
you should or should not do.

Jurisdictions working together under
Constitutional law

A society’s government and structure is set out in its constitution—which lists principles
that guide the development of more specific laws, rules and standards. In democracies, the
constitution usually separates powers explicitly, such as between:

+ the parliament—the elected representatives of the people
the executive—the administrative arm of the government
the judicature—the court system that adjudicates on disputes within society.

All three bodies play a role in a peaceful and stable society. Legislation, which is developed
within parliament, has high status as the guiding set of rules that should be adhered to
by citizens, and also as rules to be considered and applied by judges when they make their
determinations. Constitutional law and the rule of law work together to create the practical
legal framework for the society (see Burton Crawford & Goldworth, 2017).

As you read in Chapter 1 and Chapter 2, aspects of health are governed by federal law,
because the powers derive from the Constitution, or the powers have been vested to federal
level by the states. The provision of federally funded health services is supported by the
Constitution (see section 51(xxiiiA)) in Commonwealth of Australia Constitution Act 1900
(Cth) (the Constitution). The process of federal assistance in legislating or coordinating to
achieve the Health Practitioner Regulation National Law 2009 scheme, and thus uniformity in
the common interest of all states and territories, was informed by the Constitution—which
sets out the powers each level of government was able to exercise.

The highest court in Australia is the High Court of Australia. It considers matters of
Constitutional law, and may consider appeals involving matters under federal laws from the
lower Federal Courts, or matters involving Commonwealth officials, as well as appeals from
decisions of the courts of the other states or territories. The court has independent judicial
power, and is able to consider if the laws are inconsistent with the Constitution (Creyke &
McMillan, 2012, p. 269).
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criminal law
Jurisdiction’s

body of rules on
prohibited conduct
and omissions and
penalties for proven
prohibited conduct.

Prohibited conduct that is a crime

Criminal law is shorthand for a jurisdiction’s body of rules on prohibited conduct—and
what penalties should be applied if it is proven that prohibited conduct has occurred. As a
safeguard against misuse of that power, a person is presumed innocent. Neither police,
nor prosecutors—on behalf of the state—can alone decide whether someone is guilty. The
judiciary decides, in a process that is independent of government. This is to demonstrate the
independence of government, executive and judiciary.

These principles of independence are set out in criminal law cases from time to time, such
as in The State of New South Wales v Gregory Wayne Kable [2013], in which the High Court
considered the legal principles of a previous detention order having been made, and special
legislation that had been passed, to keep a person in detention when it was thought he may
otherwise commit a violent crime. The principles of independence are expressed in the case
and the lower level court hearings (such as Kable v Director of Public Prosecutions (1995), at
page 378). The government makes the laws, the executive brings alleged perpetrators before
the courts, and the courts then decide if a crime has occurred, and what the punishment
under the criminal law should be.

Given the decision on whether someone has been guilty of acting in a prohibited way is
so serious—and the potential penalties imposed by society are so significant—the standard
of proof of ‘beyond reasonable doubt’ is applied. This is to be ‘certain’ (Bogaric, 2013, p. 192,
citing Keeley v Brooking (1979)). This is a higher standard of proof than in civil matters,
in which a balance of probabilities applies. In some situations, a person may lose their
freedom and liberty as a consequence of breaching the standards set out in criminal law, so
the standard of proof is set at a level that the community considers is proportional to the
possible consequences of the finding.

Historically, the ‘beyond reasonable doubt’ standard evolved when capital punishment
and imprisonment were both available as penalties. It will be interesting to see in the future
whether a distinct standard of proof for criminal matters is maintained for all ‘criminal’
matters, particularly when the penalty for lower-level criminal conduct is more like a civil
penalty such as a fine, or a prohibition from being in certain locations. This could extend
to not working in certain occupations or working within a limited scope of practice—such
as only working with adults. Alternatively, the criminal finding could give protection at an
administrative level—such as when an institution gives a prospective candidate or volunteer
a Working with Children Check.

In jury trials, the panel of jurors decide if the alleged facts are proven. Some matters are
heard by a magistrate or judge alone, and others by judges sitting together, who manage the
court proceedings and then also decide what penalty, if any, is to be applied. At this stage,
the crime a person has committed, its seriousness and the circumstances in which it was
committed are considered, and the penalty provisions set out in the legislation are applied.
In carrying out this task, a judge weighs up the jurisprudence principles of punishment,
deterrence and rehabilitation, being acutely aware of the need to address and forestall further
crime, and also being aware how central a person’s liberty and freedom is within society.
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A society’s safety and security may be restored by removing a person from normal
interactions within the community, or by applying strict community ‘good behaviour
bond’ expectations which, if breached, will then result in further loss of freedoms within a
community.

The considerations of ‘harm’ done, and potential limits to ‘autonomy’ are always
considered in criminal justice debates. In Chapter 1 you read how Jeremy Bentham grappled
with what would be a fair and just structure of societies’ rules; today’s judges grapple with
how to fairly reflect a societies’ expectations for fair behaviour between its citizens and also
how to redress those wrongs when they occur.

When criminal charges are heard, the mental and physical elements of the alleged
criminal conduct are considered by the court. The focus of the physical elements of a crime is
on conduct, such as physical or factual evidence of action or inaction. Intention, recklessness,
knowledge, or negligence are mens rea (or mental elements), and these can be proven
by evidence or inferring from the physical element aspect of the conduct that has been
proven. In some instances the mental element is sufficient for a crime to be committed—for
instance, planning to commit murder, or acts of terrorism. The mental element isn’t needed
if the law deems an action or consequence to be a ‘strict liability’, either given the wording
of the legislation or the subject matter of the offence.

The physical element of the crime of assault is to touch someone without permission to
do so, or an action that causes an apprehension of immediate physical contact that amounts
to physical violence. If a person is injured, then a separate crime of assault occasioning actual
bodily harm may be committed. This means it is vital to gain permission before touching a
person in a certain way.

In a health care context, gaining ‘consent’ to performing examinations or procedures
should be—and is—part of routine practice. All health professionals and carers need to be
mindful of the unacceptability of assuming that people can be touched unless they agree to
the process that is being conducted in that touching. A recklessness in failing to seek proper
consent can be sufficient to prove the mental element of assault on the part of the carer. For
example, a gynaecologist was convicted of aggravated indecent assault after a court found
he had operated on women and performed more extensive surgery on them than they had
consented to (Reeves v R; R v Reeves [2013]).

Civil actions in tort can also be brought, given unwanted touching without consent,
as in the treatment of a person with ‘deep sleep therapy’ at Chelmsford Private Hospital.
The onus of proof that there was consent falls to the professional (Hart v Herron and
Anor [1996]). The therapy prompted a Royal Commission, so that such practices could
be avoided in the future (New South Wales Government, 1990). This fundamental
importance of documented consent highlights the importance of adequate records, as
you read in Chapter 1, and also of clearly informed decision-making processes. You will
learn more about consent in Chapter 8.

Assault was defined early in Chapter 1 as an inclusive term to mean contact without
agreement, or the fear of that contact. Battery is a term that is sometimes used for the
physical contact aspect of assault.
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There are exceptions for instances of emergency, to preserve life, when no informed
consent can be obtained. The common law doctrine of necessity also applies for actions
in tort (Madden & Mcllwraith, 2013, p. 337, citing Rogers v Whitaker [1992]). (There is a
summary of tort law later in this chapter.) Torts and crime are interrelated, as some breaches
in tort are also crimes (Balkin & Davis, 2013, p. 6).

Usually in practice, if consent is given, the action lies in negligence (tort) not in assault
and battery (Vout, 2016, p. 730, citing Sidaway v Governors of Bethlehem Royal Hospital
[1985]). However, consent to use of force is not generally extended to be consent to any
bodily harm (Bogaric, 2013, pp. 150-1). Health care is comparable to sporting contexts,
in which there is routinely an agreement to be touched in certain ways that will ‘injure’
a person, but if the physical contact or force is outside the acceptable rules or standards
of conduct, then the consent is not valid, and the contact can be interpreted as assault.
Consent may be negated—for instance, for elective surgery—if the consented surgery is
not performed by an appropriate specialist, or information on pain and scarring was not
given (Vout, 2016, p. 730, citing D v S [1981]). This area of the law is torts, a private action.

An unfortunate part of health care is that patients can threaten the very people who
are trying to help them. Patients can become aggressive towards other patients or staff,
particularly in emergency departments and mental health units. Quite frequently, these
people are cognitively incapacitated at that time, due to drugs or alcohol or their medical
condition—they are unpredictable and not thinking or behaving rationally. When someone
has diminished responsibility, they may be unable to form an intention to commit a crime,
so the action may be viewed in a different light, at least in terms of individual responsibility
for those actions. For instance, murder can be downgraded to a manslaughter charge in
some jurisdictions if a defence of abnormality of mind is proven. This defence is available in
Queensland, the Northern Territory, New South Wales and the Australian Capital Territory
(Bogaric, 2013, p. 539).

Strategies to contain the threat of violence from patients are now routine. Professionals
are trained in how to divert a threat by calming a person down. Security staff are available if
needed if the threat escalates. You may agree to work in emergency, but you do not agree to
be assaulted. The organisation has a duty to reasonably protect its staff and other patients
from such incidents, and you and other staff will be trained to restrain a person if necessary
so that they do not harm staff or other patients, with reasonable force consistent with self-
defence principles—which would be objectively viewed as a reasonable response to the
threat posed. A person trained to handle an aggressive situation is then judged by those
skills—for instance, when gauging what is reasonable force for someone trained to handle
such a situation. The use of excessive force is not supported for anyone relying on self-
defence as a defence to otherwise criminal conduct, as set out in crimes Acts or criminal
codes—for instance, see Crimes Act 1900 (NSW), at sections 418-422. The circumstances of
security being available to contain the threat would be important in judging whether a health
carer needed to contain the threat themselves, or could rely on other more highly trained
members of staff to perform that duty. Remember the principles of false imprisonment
from Chapter 1—and take care to only use reasonable restriction.
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You know from Chapter 1 that a crime does not become a crime under specific municipal
law until there is legislation, and that this law then defines the punishment for the crime
once it is proven.

It is now a criminal offence to represent that you are qualified in a registered health
profession if you are not. This is set out in the Health Practitioner Regulation National Law.
For instance, see sections 113-120 in Health Practitioner Regulation National Law (Victoria)
Act 2009 (Vic).

In a recent prosecution brought by AHPRA in the Local Court, a man was criminally
convicted and fined $30,000—as well as having costs awarded against him—after he used a
doctor’s medical qualifications to falsely register and practise in Australia. He had worked in
Australia, including in hospital roles, and a private company he later worked for queried why
his UK registration details matched those of a different person. The AHPRA news report
about the successful prosecution noted that the Council of Australian Governments (COAG)
Health Coundil is considering increasing the possible penalties to include imprisonment
(Medical Board of Australia, 2017). So, increased penalty provisions are likely. COAG made
the following recommendation:

Health Ministers discussed the adequacy of penalties under the National Law, in
light of recent cases of individuals holding themselves out as health practitioners
when they are not registered under the National Law.

Health Ministers agreed that new multi-year custodial sentences and increased
fines and additional prohibition powers are needed for offences committed by
people who hold themselves out to be a registered health practitioner, including
those who use reserved professional titles or carry out restricted practices when
not registered. This important reform will be fast tracked to strengthen public
protection under the National Law. Health Ministers urged all employers of
registered health practitioners to ensure that identity verification procedures and
other probity checks, are robust.
[COAG, 2017)

There have been successful prosecutions of people who have maintained that they were
registered after their registration had lapsed. If you look up the results of recent cases on
the AHPRA website <http://ahpra.gov.au> under ‘Court and Tribunal Decisions’, you will
see varied examples across a wide range of professions, such as:

+ aperson describing herself as a midwife when no longer registered
+ astudent falsely claiming to be a registered nurse
+ anunqualified person describing himself as an optometrist.

It is important that you describe your skills and registration status accurately at all times.
Thinking more broadly to the world community, individual criminal responsibility has
been increasingly emphasised in international law, and crimes against peace, war crimes and
crimes against humanity—such as torture—can be prosecuted in international criminal
justice courts. The International Criminal Court complements each member state’s criminal
jurisdiction, and may hear a case if a state fails to investigate or prosecute an alleged grave
crime. Individuals acting either on their own behalf or in the name of a state may be pursued
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INTEGRATED LEARNING AND PRACTICE

Development of regulations in response to criminal conduct

An extreme example of criminal conduct by a health professional is that of British GP Dr
Shipman who was convicted in 2000 of murdering 15 patients and of forging a patient’s
will, even though he had denied all charges. He had earlier been obtaining and using
illicit pethidine, which his former colleagues discovered in 1975, and he was dismissed
from that group practice.

The GP subsequently had a long-term pattern of working alone from his new practice
and making unannounced home visits. A local undertaker noticed that many of the GP’s
patients were dressed in their day clothes—which he found unusual, as people who feel
illnormally lay in bed in pyjamas. The deceased patients were sometimes found sitting,
fully dressed, in their lounge rooms. Then a different local GP expressed concern about
the rate of death certificates she was being asked to countersign, prompting an initial
police investigation, which was completed without specific conclusion. The possibly
fraudulent inclusion of the GP’'s name as a beneficiary in a will prompted the eventual
successful criminal investigation, and subsequent commission of inquiry (Smith, 2003).
Audits of patient files and deaths of other patients led to calls for further charges
(Ramsay, 2001, pp. 123-5).

The cover page of the Shipman Inquiry Report notes Mr Justice Forbes’ remarks at
the sentencing hearing on 31 January 2000: ‘None of your victims realised that yours
was not a healing touch. None of them knew that in truth you had brought her death,
death which was disguised as the caring attention of a good doctor’ (Smith, 2003).

The learning from the Shipman Inquiry was used to develop practical safeguards
in death certification. Commentary from the UK focused on concern that the activities
were not detected sooner, and restoring the public trust in the quality, appropriateness,
and accountability of professional medical services, and why the existing safeguards
such as death certification had failed to detect his criminal activity sooner (Horton,
2001; Baker, 2004). Opportunities for detection are highest when individual actions and
judgments are accountable to others. This was emphasised by the Shipman Inquiry
chairman, Dame Janet Smith, in her lengthy findings into the practice and death
certification process. In the Inquiry, Dame Smith estimated that over 200 patients had
been killed, and the inquiry recommended steps to improve accountability of individual
professionals and the death certification process (Smith, 2003).

and held responsible under public international law, following the principle that their
international duties to fellow humankind transcend the national obligations of obedience
imposed by their own state. This principle was established by the Nuremberg Tribunal, a
joint international (Allied) post-World War II tribunal that considered atrocities committed
during the Nazi regime in Germany and surrounding countries, with the stated approach
that ‘crimes against international law are committed by men, not by abstract entities’.
The serious abuses of human rights that were seen in World War II in ‘medical research’
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conducted on detained people were prosecuted in the Nuremberg Trials (Crawford, 2012,
pp. 671-3). The lessons from this time have informed the development of research ethics
safeguards, as you will read in the Chapter 7 ‘The limits of care’.

Integration of ethics in laws and regulation
on medical or surgical termination

The issues of sexual activity, planning children, and pregnancy face most adults, testing ethical
convictions in each decision that is made.

INTEGRATED LEARNING AND PRACTICE

Why is where someone lives so important to the type of services
they can expect?

Laws define criminal conduct, which can have the effect of prohibiting certain services
being offered in the particular jurisdiction in which the laws apply. Consistent with these
laws, preventing or aborting pregnancies for medical, emotional or social reasons is
heavily regulated.

Unless laws are debated and changed by the people and their elected representatives,
certain prohibitions remain. The debates are often grounded in fundamental belief
systems, and ethics reasoning and philosophical traditions feature in the discussions.
The issues are not resolved easily. Similar debates have been taking place since early
days of law and society, and can be expected to be continuing in the future.

Abortion and contraception laws in each country reflect cultural stances and beliefs on
the ethics of reproductive choices and the development of personhood. In some cultures,
such as in China, abortion has officially been viewed as one of the range of contraceptive
methods available. This is partly based on the belief that a human being or person comes
into being at birth, not before. The Chinese debate over abortion has traditionally been
about the acceptability of late-term abortion rather than the acceptability of abortion itself
(Qui, 1996).

The legal stance of each country and each state on difficult issues such as abortion may
change from time to time. Also, key players on each side of the debate may alter their views.
The Roe v Wade court case in the USA made history in the 1970s, when the case for the right
to legal abortion was argued for and was won. The ruling essentially limited the power of
the state to intervene or interfere to prevent abortion before the foetus was viable, on the
grounds of liberty of personal privacy for the mother. In an article published in 1996, the
woman whose right to an abortion was at issue in that case discusses her changed views
on abortion (Roe v Wade (1973); New York Times, 1995). She reportedly said she became
vehemently ‘pro-life’ (anti-abortion), in contrast to her former ‘pro-choice’ stance, and since
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the case she had campaigned outside abortion clinics to stop abortion. One of the things
that reportedly made a difference was that she had become a fundamentalist Christian.
This is an example of one of the features of ethical reflection. Over time, and given our
understanding, convictions and experiences, we can change our minds.

REFLECTION: PERSONAL CHOICES AND INDIVIDUAL DIFFERENCES

The following scenario can be used to ponder the ethics choices raised by pregnancy.
A couple has been trying to have a child for some time. The woman who is trying to
conceive is in her early forties. At last, they conceive a child. Routine tests early in the
pregnancy reveal a very high chance of both Down’s syndrome and various disabilities in
the child. The couple pursue further tests, which confirm that the child is likely to have
severe disabilities. They now feel torn between their strong desire to have and raise this
child, and the fear that they may inflict a life of pain and burden on the child by allowing
it to progress to term and be born.

1 What would you think about first in this scenario?

2 Should Down'’s syndrome be thought of as a ‘disability’? What are the other
‘diminished capacities'? (Note: Some medically defined disabilities may not be
considered disabilities in other contexts, and vice versa. The cultural context of
such decisions can make a significant difference.)

In Northern Ireland, assisting in abortion has been traditionally criminalised, in contrast
to more permissive laws in England, Scotland and Wales. In recent times, debate began in
Ireland on relaxing abortion laws to allow access for more than exceptional cases—such as
if the life of the mother is at risk. At the time, no change to the Abortion Act 1967 (UK) had
been made to allow further exceptions, despite a 2015 High Court ruling that not allowing
such exceptions would be incompatible with human rights obligations. The Taoiseach (or
Prime Minister) Leo Varadkar committed to a referendum in 2018, which promised to
clarify whether the people supported a repeal of the ban on abortion (Mulraney, 2017).
The debate was evident in the contemporary legal cases as well as media commentary and
reports, so it was not surprising that parliament—as a voice of the people—was urged to
grapple with the issue.

The earlier background to this debate is contained in a 2015 High Court judgment, in
which Judge Horner opined at paragraph 4:

Any issue involving abortion is always highly contentious. It inevitably raises
philosophical, moral, social, religious, political and other matters that are
extremely divisive. One of the foundations upon which the common law is built
is the principle of the sanctity of life. As Lord Hoffmann said in Airedale NHS
Trust v Bland [1993] AC 789 at paragraph [30] this “entails its inviolability by an
intruder”. One of the other foundations of the common law is the principle of
personal autonomy, the right of self-determination. Those in favour of abortion
in the exceptional circumstances put forward before the Court rely on personal



OXFORD UNIVERSITY PRESS CHAPTER 3 HOW THE LAW SHAPES HEALTH CARE

autonomy. Those against abortion call in aid the sanctity of life. One of the tasks of
this Court is to place these principles in their proper context. As Lord Steyn said in
the judgment he delivered in R [Pretty] v Director of Public Prosecutions [2002] 1 AC
800 at [54] which related to assisted suicide:

It is of great importance to note that these are ancient questions in which
millions in the past have taken diametrically opposite views and still do.

The same sentiments apply with equal force to the issue of abortion (The Northern
Ireland Human Rights Commission's Application [2015]).

Northern Ireland’s existing laws had only permitted abortion in circumstances where
the mother’s life was at risk, including from suicide, and travel to another jurisdiction was
permitted. The legislative ban that had been set by authorities, which were considered
better able to judge the Trequirements of morals of their country’, was applied in a 2011
case, even though the importance of autonomy and the sphere of private life decisions was
acknowledged. The failure to allow for exceptions to the abortion laws for exceptional cases
is what was found to be incompatible with human rights conventions in the 2015 case.
The case was not considered by the judge to be on a general right to abortion. The judge
considered when interference in a private domain is justified. As at paragraph 145:

An interference having been established under Article 8(1), that is the interference
with the personal autonomy of women who are pregnant with SMFs, FFAs or as a
result of sexual crime, then the interference has to be justified by the Government.
According to Strasbourg jurisprudence (eg see S and Marper v UK [2009] 48 EHRR
50], such justification rests on three separate strands. The interference must be:

al Inaccordance with the law.
b] For a legitimate aim.

c] Necessary in a democratic society.

Judge Horner found it was not a legitimate aim to keep a prohibition in place, and it was
disproportionate to pursue such state interference, ‘if a foetus had a fatal abnormality’, or if
a viable foetus had been ‘conceived as a result of a sexual crime’. In those circumstances, the
judge found no pressing need for social interference—meaning the restrictive laws—was
found (The Northern Ireland Human Rights Commission’s Application [2015], at paragraphs 6,
38, 129-40, 145-150, noting and also citing AB and C v Ireland [2011]). You can read the
judgment at <www.courtsni.gov.uk>. Press coverage followed, with reported considerations
by the Attorney-General of lodging an appeal against the decision. The Director of the
Northern Ireland branch of the Royal College of Midwives was quoted as saying that
the decision was welcomed, as it gave legal protection to health professionals, including
midwives, who feared prosecution if they offered appropriate care, support and advice to
women who were carrying a foetus with a fatal abnormality (McDonald, 2015).

Two prominent ethicists, whose work is frequently referred to by commentators in
the abortion debate, and who use the paradigms of classical philosophy, are John Finnis
and Judith Jarvis Thomson. Thomson asserts a woman’s right to choose, arguing that the
potential to develop into a human is not equal to a human, just as an acorn is not equal

91



92 INTEGRATING LAW, ETHICS AND REGULATION: A GUIDE FOR NURSING AND HEALTH CARE STUDENTS

utilitarianism

An ethics theory
in which the
outcome of actual
or proposed action
is the focus, and
the acceptable
course of action is
that in which the
greatest good for
the greatest number
is achieved.

OXFORD UNIVERSITY PRESS

to an oak tree. Further, she claims that a woman should have the right to choose to allow
or not to allow an imposition on her body. She makes an analogy between this choice and
the choice that a Samaritan makes in helping another. Thomson uses the analogy—which
is now quite famous—of a violinist to highlight how one body may be justly or unjustly
imposed on another:

You wake up in the morning and find yourself back to back in bed with an
unconscious violinist, a famous unconscious violinist. He has been found to have
a fatal kidney ailment, and the Society of Music Lovers has canvassed all the
available medical records and found that you alone have the right blood type to
help. They have therefore kidnapped you, and last night the violinist’s circulatory
system was plugged into yours, so that your kidneys could be used to extract
poisons from his blood as well as your own. The director of the hospital now tells
you, 'Look, we're sorry the Society of Music Lovers did this to you—we would
never have permitted it if we had known. But still, they did it, and the violinist now
is plugged into you. To unplug you would be to kill him. But never mind, it's only
for nine months. By then he will have recovered from his ailment, and can safely
be unplugged from you.’
(Thomson, 1971, p. 48]

Thomson’s point is that the woman faces a difficult decision: whether or not to allow
another human being the use of her body. She argues that the woman has a moral right to
choose what to do on her own terms and in her own way.

Finnis discounts this argument on a number of grounds, not the least being that the
concept of rights is a popular concept that is widely used and misapplied (Finnis, 1974). In
Hohfeldian terms, aliberty or choice does not equal a claim right, which implies an obligation
on another to act. (This is highlighted in Chapter 10, given the distinction between liberties,
interests, claims and rights.) Finnis questions Thomson’s reliance on a woman’s right (to
anything), positing that a right does not exist until it has been proven to be a claim right.
The notion of when personhood begins seems to be central to the debate between Thomson
and Finnis; the earlier the point at which personhood is said to come into existence, the
harder it is to discount that being’s ‘right’ or ‘claim’ to life.

Throughout the parry between Finnis and Thomson, the different ethical frameworks
of utilitarianism and deontology are apparent. According to utilitarianism, serving the
greater good may justify inflicting harm on others, depending on the circumstances and
on the consequences for the mother, the potential child and society. Under deontology,
intending harm is of the utmost ethical gravity, regardless of whether a good outcome may
be achieved. Bad actions cannot justify good outcomes.

The current abortion law in Australia is that abortion is regulated, and participation in
early termination is allowed if refusing would expose the pregnant woman to serious risks,
such as to life, or to physical or mental health. The number of weeks of gestation before
an abortion is presumed illegal is different in different jurisdictions, so the legislation for
each jurisdiction should be referred to, as well as the regulations supporting the legislation
that set out the required process and documentation of the justification for the procedure
(Breen, Cordner & Thomson, 2016, pp. 480-2).



OXFORD UNIVERSITY PRESS CHAPTER 3 HOW THE LAW SHAPES HEALTH CARE 93

In Queensland, the original law from 1899 remained in force until 2018, prohibiting
abortion as a crime excepting procedures to prevent a serious danger to a woman’s physical
or mental health. The Queensland Law Reform Commission’s report (2018) considered
replacement of the Criminal Code provision with a health regulation, prompting preliminary
discussion of a Bill in parliament, and ultimately a narrow conscience vote in favour of
the proposition to remove abortion from the Criminal Code. A move from criminal to the
administrative regulatory provisions would be philosophically significant. As you have
learnt, the criminal law focuses on prohibiting certain behaviour that is regarded by society
as reprehensible, and punishment can be given to protect the community and also mark
society’s disapproval so that others are deterred from similar conduct. An administrative
approach is not generally punitive, and can provide a practical and pragmatic way of
limiting unacceptable conduct, providing safeguards for individuals and society in limiting
unacceptable conduct and encouraging and facilitating careful considerations about the
conduct.

Health care workers will make their own ethics decisions about whether or not to be
involved. If there is a service that an individual health care worker feels unable to provide,
they should at least refer the client to someone who can explore the decision.

Government agency decisions and supporting discussion documents can provide an
interesting public record of community sentiment and shifting ethics debates on basic
bioethics issues. Their rulings provide the benchmark for subsequent administrative
implementation of treatment processes.

For example, consider the morning-after pill, an emergency contraceptive thatis routinely
available over the counter in some countries. When a New York judge supported its over the
counter availability in a 2009 judgment, the focus was on the administrative justification
for excluding 17-year-olds from access, given that the Food and Drug Administration (FDA)
had already decided that such women could access the treatment safely, with appropriate
consent (Annie Tummino et al v Frank M. Torti (2009)). So, the legal focus of the decision
was effectively on safety and autonomy. The ethics debate of personhood and acceptability
was assumed to have taken place elsewhere, when the FDA granted general approval for the
contraception. A comprehensive critical review of the controversy surrounding the earlier
approval process had been undertaken (Brooks, 1993).

The same issue with the morning-after pill was debated extensively in Australian
parliaments in 2006 before being passed to the Therapeutic Goods Administration (TGA) to
decide on. You can see those debates for both Federal Senate and House of Representatives
sittings in February 2006 in the official record, Hansard. The reading of the Bill and the
speeches given in parliament are interesting. The issues raised include:

+ philosophical reflections on personhood and the intervention of humans in conception
+ religious expressions of doctrine and rules of conduct
+  practical concerns about the risks that are posed and benefits to be gained.

In Australia, publicly available information on websites is that emergency contraception
pills can now be sought from a local pharmacist. They are more effective taken the day after
unprotected sex, but some can be taken up to three or five days after sex, and are designed
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to reduce the risk of pregnancy (healthdirect.gov.au & thewomens.org.au). Regarding the
morning-after pill, the Pharmaceutical Society of Australia provides information on:

« the pill and its potential side effects

+ the requirements for pharmacists before providing the pill, including professional
standards considerations

« the steps in assessing the patient’s needs and providing counselling supported by
written information

- referral information for sexual assault services.

The pharmacist must note the relevant state or territory legislation as well—for instance, on
the age of a minor who can be supplied with the emergency contraception (Pharmaceutical
Society of Australia, 2015).

Emergency contraception is available in many countries. In the USA, there is awareness
that availability could always be reconsidered in the Senate. Abortion laws are regularly
redebated at the level of state legislature in the USA, and each debate generates further
professional comment and discussion (Tanne, 2006). So, the parliamentary debates in each
country can provide an ongoing interesting insight into community sentiment and ethics
debates on basic bioethics issues, as well as noting current practices.

Private agreements and obligations
under contract law

When parties agree how to act towards each other in a way that is legally enforceable, the
agreement is termed a contract. If there is a breach of a contract, an innocent party can bring a
civil action in contract law, to be compensated for the consequences of a contract not being
performed to completion. The aim is for the party to be placed in the same position as if
the contract had been properly performed. This principle underlies the development of the
law of contracts (Robinson v Harman (1848) and Butler v Egg Pulp Marketing Board (1966), as
cited in Davis, 2012, p. 684). The party claiming they deserve to be compensated would also
have a responsibility to take reasonable steps to prevent a loss occurring if they could, and
unexpected losses that could not be reasonably predicted would not be able to be recovered.
Understanding basic principles of contract law is useful in many agreements that we
enter into in our lives, and in all forms of business practice. The principles clearly identify
what each party promises to do: and that they agree to be legally obliged to carry out
their promises. The elements of a contract are: ‘intention to create contractual relations;
agreement, which consists of acceptance of an offer; and consideration’ (Davis, 2012, p. 7).
A contractual capacity to enter into the type of contract being considered is needed for an
intention to create legal relations—that is, to create an agreement that is legally enforceable.
Whether parties intend to be immediately bound by the terms of the contract is a central
issue, particularly for informal contracts. The purpose of the contract must be legal for it
to be legally enforceable. Express or implied terms can be identified in a contract, and the
scope of the agreement must be sufficiently certain and complete—at least in its essential
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terms—rfor it to be relied on. An offer and acceptance amounting to genuine consent to the
terms of the contract is in place, and either a formal contract is in place, signed and attested,
or for simple contracts—which can be oral or in writing—valuable consideration must be
expressed. Consideration demonstrates the reciprocal exchange—what each party will do as
part of the enforceable agreement, such as pay money or perform services.

Contract law principles are largely found in case law, so reading cases to understand the
basic propositions is very important in developing an understanding of how those principles
are likely to be applied in new situations. Considerable case law explains each of the above
elements (Davis, 2012).

When you sign an employment contract, you are formally agreeing to take on certain
roles in a health service. As consideration, you offer your availability, skill and labour.
Your potential employer offers conditions of employment, including a certain salary and
conditions. Your representations about the level of your skill and training are relied on for
the offer of employment to be valid, and it would be voidable if you were found to have
misrepresented yourself on your CV. Take great care with your CV. It is essential that it is
accurate, complete—and in no way misleading. Take similar care with the way you describe
your experience when applying for a new job. Each representation that you make has legal
significance as part of the negotiation process that culminates in an employment contract.
The notice period that you or your employer should give is usually outlined in your contract,
either in the main agreement, or in the conditions of that employment.

REFLECTION POINT

An accurate and complete CV

1 Draft your CV or résumé and, after pairing up, question a colleague about aspects
of their documented skills and experience.

2 Consider if any changes should be made to your CV to describe your knowledge,
skill and experience.

INTEGRATED LEARNING AND PRACTICE

Why must my CV be accurate?

1 Revisit the chapters up to this point. Note all the reasons why you should represent
your training and skill accurately and honestly.

2 Support your answer with at least five standards drawn from law, ethics and
regulation.

Remember that the representations you make to your employer will be relied on to offer
services to the public. Patients receive a health care service, and your work is part of the
process to deliver the service. Goods and services can be dealt with contractually. A client
enters into an agreement to pay for services received from the health service. Health care
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providers can be sued in contract if they do not deliver the services they have agreed to
provide, and the patient as a result can demonstrate some type of loss. Health services
also rely on equipment providers so that services offered are of an acceptable standard.
Protection is available under the Australian Consumer Law, and contract law principles, in
the Competition and Consumer Act 2010 (Cth), Schedule 2: Australian Consumer Law (ACL).

Misleading and deceptive conduct is prohibited in this uniform legislation (Australian
Consumer Law, section 18; Corones, 2011). Representations that will be relied on in a
contract should not be misleading or deceptive in any way.

To be of fit quality to be sold for the purpose it is offered—that is, merchantable quality—
is essential for products such as pacemakers as patients rely on them, and the manufacturer
accepts a significant responsibility for its quality given the role of the pacemaker in regulating
aperson’s heart rhythm. In one class action case, the risk of premature battery depletion was
sufficient to be a legally significant risk, even if the battery had not failed. In order to test
each pacemaker it had to be removed from the patient (Medtel Pty Ltd v Courtney [2003]).

You should remember the ethical importance of honesty, veracity, integrity and
professionalism in all of your professional representations, both for your representation of
yourself and your skills, and for the services you offer or carry out.

Respectful conduct and reasonable care
for others under torts law

A tort is a type of wrong that is specific in a legal sense. It is a wrong that has occurred against
a person or the interests of a person. This can be a wrong:

+ to their interests in their own physical security

+  to their reputation

+  to their property.

The person who is wronged can seek redress or compensation from the person who was
responsible for the wrong occurring by bringing an action in torts, guided by the principles of
the common law of torts, as found largely in case law (Vout, 2016, p. 5).

An inviolate interest in one’s own body is supported in law and has a long history in
common law. Blackstone, quoted from 1830: ‘The law cannot draw the line between degrees
of violence, and therefore totally prohibits the first and lowest stage of it; every man’s
person being sacred, and no other having a right to meddle with it, in the slightest manner’.
(Blackstone Commentaries [1830], cited in Balkin & Davis, 2013, p. 36).

The injury in trespass is a breach of a right, and it is not necessary that a person suffers
actual damage in terms of their physical person or property as a result for it to amount to an
‘injury’ that can be the subject of a legal claim against the wrongdoer.

Every human being of adult years and sound mind has a right to determine what shall be
done with their own body, and a surgeon who performs an operation without his patient’s
consent commits an assault. An operation performed without consent is an assault. This
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REFLECTION POINT

Respect for a person’s inviolability

1 From the suggested cases, take note of still relevant historical cases that are cited
in the published reasons for decision on the importance of the legal principle of
inviolability. (Alternatively, you could take notes from a different case you have found.)

2 Why is such an old legal statement still applied in such a different modern context?

was established in the US case, Schloendorff v Society of New York Hospital (1914), as cited by
Madden & Mcllwraith, 2013, p. 20; also citing an Australian case approving this principle,
Secretary, Department of Health and Community Services v. JWB (Marion’s Case) (1992) at
paragraph 234.)

Traditionally, trespass to the person is a tort of battery if it is done by touching someone
without consent intentionally, negligently or recklessly (Christopherson v Bare (1848), as
cited in Balkin & Davis, 2013, p. 35), and to cause a person fear of being touched is the tort
of assault. They are now collectively referred to as assault, which is a form of trespass to the
person. A person who is assaulted can seek common law redress from an identified assailant
if the touching was intentional, direct, and there was no lawful justification for the physical
interference with that person.

You read about assault and battery as a criminal law concept. It is a tort as well as a crime.
[t is a private interest that is so important that the state protects all citizens in their right to
be free of fear from assault and battery.

Consent can be implied, such as holding out an arm ready to receive an injection, or to
allow a blood sample to be taken for testing (Balkin & Davis, 2013, pp. 134, 137).

There are some things that can’t be consented to, arguably on public policy grounds
(Pallante v Stadiums Pty Ltd [1976] at 340, as cited by Balkin & Davis, 2013, p. 141). Surgery
or examination can be consented to, and it is the consent that makes acceptable what would
ordinarily be unlawful trespass. However, a surgeon who performs the wrong operation,
which wasn’t consented to, is liable for trespass (Chatterton v Gerson [1981] at 443, as cited
by Balkin & Davis, 2013, p. 134).

Ordinary contact in everyday life is to be expected, and is not sufficient to be a tort, as
there is some implied accepted interference (Cole v Turner (1704) and Collins v Wilcock [1984]
at 1177 per Goff LJ, as cited by Balkin & Davis, 2013, p. 37). Brushing against someone
in a crowded corridor, or in a crowded lift, is part of what we agree to. Offering a person
assistance to walk or stand up, or physically catching a person who is in danger of falling is
uncontroversial. Common sense is used to decide if the type of touching involved intrusion
to that person’s physical security beyond what is normally acceptable.

The onus is on the person who makes the physical contact to prove that there was
consent, so it is essential that you take the time to gain and document an informed decision
before proceeding. Keeping extensive documentation is essential for many procedures, and
you will read one health service’s advice on this in Chapter 8 ‘Lifelong practice in decision
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making’. A health professional’s recollection that consent was given is not sufficient. It must
be transparent and objectively assessed that this process of seeking and obtaining consent
has occurred. The medical record is a start on proving that you have obtained consent, and
the notes may be essential if you do need to formally defend any aspect of the care that you
have provided. The explanation that is documented to have been given must in fact have
been given for the consent to be valid (Chatterton v Gerson [1981] at 443, as cited by Balkin &
Davis, 2013, p. 137). The importance of record keeping and your professional responsibilities
in contributing to accurate records was discussed in Chapter 1, and regulations in relation to
documentation of consent are further discussed in Chapter 8.

Negligence is an area of tort law that routinely causes professionals in practice to actively
reflect on whether they are practising in an acceptable way. Professionals are obliged to offer
their skill to an appropriate level, if they profess a skill and offer it to patients or clients or
more broadly to the public, so accepting a duty of care. Duties can be enshrined in statutes,
which means that a statutory or strict duty could be applied in deciding if a breach of duty
occurred. Negligence claims must be brought within three years of the harm being caused,
unless an extension is granted. There is a length period since a harm was caused—for
instance, for children—who can bring a claim up to three years after they turn 18 years old
(see Statutes of Limitation in each jurisdiction).

Common law duties encompass the vast majority of duties that apply in professional
contexts. Health carers who do not uphold their duty of care can be sued if a person to
whom the duty is owed suffers harm as a result because of breach of duty. All practitioners
and health care workers need to exercise the skill and judgment they have been called upon
to use in being asked to provide a health service. Whether their actions are reasonable in
the circumstance will be judged against legal requirements, as well as the opinion of their
peers of good repute, taking into account the health carer’s training and level of experience,
on what is regarded as ‘competent professional practice’. (For example, see section 50 Civil
Liability Act 2002 (NSW)). An employer is vicariously liable for their employees’ negligence,
provided the employees were acting within their authority and within the scope of their role.
But outside that role, the institution or employer is not vicariously liable—for example, for
criminal conduct, or the nervous shock arising from it (Madden & Mcllwraith, 2013, p. 94,
citing New South Wales v Lepore [2003]).

Providing information and giving advice as part of an informed decision-making process
by the patient can be the subject of negligence claims. The acceptable standard for disclosure
of information is a matter for evidence, and then the information that was provided is
also assessed factually. (You will read more on the standards of information disclosure in
Chapter 8.) The current law is that patients should receive information on material risks in
undertaking certain courses of treatment.

Whether the information disclosed should be objectively that regarded by peers as
accepted practice (called ‘the Bolam standard’) or more subjectively what is relevant and
‘material risk to each patient has been tested in many negligence cases over the last 20 years.
England applied the Bolam standard, given a majority judgment in Sidaway v Governors of
Bethlehem Royal Hospital. The minority judgment argued that in some circumstances, the
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Bolam standard of disclosure should not apply, as information about substantial risks
could be necessary for a patient’s informed decision. More recent UK cases have upheld a
higher standard of disclosure (Sidaway v Governors of Bethlehem Royal Hospital [1985], cited
in Samanta & Samanta, 2014, pp. 49-51). In contrast, they point out that in the USA, the
more patient-centred approach has applied for some time, as established in a 1972 case
(Cantebury v Spence (1972)).

The Australian High Court case Rogers v Whitaker [1992] HCA 58, on disclosure of
material risks, has been affirmed in a more recent High Court case, Rosenberg v Percival
[2001], so the principle to uphold was then as follows: if a reasonable person in the position
of the patient would attach significance to a risk, or if a treating professional is aware, or
should be reasonably aware, that the patient would regard it as significant, it is material.
The High Court commented that the test is partly objective and partly subjective (Madden
& Mcllwraith, 2013, p. 26).

Some limits to civil liability are defined in legislation. (For example, see the Civil Liability
Act 2002 (NSW).) If a plaintiff has contributed to their own injury in any way, such as
accepting a significant risk, then compensation under the Civil Liability Act will be limited
or proportional.

In matters of technical conduct of procedures, the emphasis is more on the professional
view of acceptable standards. If there is absence of other reasonable explanation, this would

amount to a prima facie case of negligence. Negligence applied in the case of a swab leftin  prima facie
Conclusion

. . supported by first
the health care staff and health care organisation, the presence of the swab was sufficient g pservation or

a patient who had undergone an operation; as the operation was in the exclusive control of

to show breach of duty and causation of injury sufficient to show the surgeon’s negligence apparent evidence.
without calling further evidence, if the surgeon was in control of all relevant stages of the
treatment (Mahon v Osborne [1939], as cited by Balkin & Davis, 2013, p. 304).
A defence of what reasonable peer professionals would have made known and discussed
can now be relied on by professionals in a civil claim, given the provisions in the Civil Liability
Acts or equivalent Acts as follows (as cited in Kerridge, Lowe & Stewart, 2013, p. 210):

« Civil Liability Act 2002 (NSW), section 50
Civil Liability Act 2003 (Qld), section 22
Civil Liability Act 1936 (SA), section 41

« Civil Liability Act 2002 (Tas), section 22

« Civil Liability Act 2002 (WA), section 5PB
Wrongs Act 1958 (Vic), section 59.

The history of the area of negligence starts with a classic case, Donoghue v Stevenson
[1932], and the contaminated contents of ginger beer bottle. A duty of the manufacturer
was described to any eventual users of the product—the consumer, and not just the party
the manufacturer sold the product to. The duty is therefore viewed as extending beyond
contractual agreement. Reasonable care should be taken for the welfare of those who
would foreseeably be affected by the action of the manufacturer offering the product as
safe. This duty is not to injure your neighbour’. ‘Neighbour’ in this sense means the person
you don'’t have a particular contractual agreement with but who you live alongside in your
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community, and who you should therefore have in mind as being affected by your actions, in
a fair assessment of the totality of your relationship. This broader view of duty to neighbour
allows application to new situations and new duties that haven’t been considered before
(Stewart & Stuhmcke, 2017, pp. 160-1, citing Donoghue v Stevenson [1932]). The potential
liability of manufacturers of medical devices to eventual users of those products is a
potential area of application of negligence—for example, hip replacement parts, implanted
pacemakers, hoists used for patient care, and many more pieces of equipment (including
those not invented yet).

Negligence is relied on in product liability cases, including for risks posed by
manufacturers, as the courts have maintained the general duty of a manufacturer to the end
user. In one case, a person successfully sued as a new drug was found to have contributed to
his heart attack (Peterson v Merck Sharpe & Dohme (Australia) Pty Ltd [2010]). The drug was
subsequently withdrawn from the market.

There is a further shared scheme across Australian jurisdictions—the Australian Consumer
Law—which makes clear the rights of consumers not to be injured by unsafe products,
and that products should be fit for the purpose they have been offered (Competition and
Consumer Act 2010 (Cth), Schedule 2: Australian Consumer Law).

Maintaining a safe environment is a duty that an organisation has for both clients and
employees, and this can be the focus of negligence claims if someone is injured as a result
of a failure to do so. Someone being injured due to slipping on a floor is a classic example of
injury in a public area—such as in shopping centres. Hospitals face a huge challenge to clean
but also keep areas safe for workers in potential accidents, and visitors onsite, as well as for
patients in their care. If a floor is wet due to a spill or because it has just been cleaned, you
will likely notice a sign warning of the danger being placed there, as the warning minimises
the danger for everyone—and also shares the responsibility for taking caution on the wet
floor. The practice of warning people of a danger stems from the principles identified in tort
law—to warn of material risks.

When a hospital cleaner was injured changing a continuous towel dispenser because the
split pins holding the roll were missing, the hospital (the employer) was partly responsible
in negligence (25 per cent) because of a failure to warn employees about the risks, and also
a failure to ensure the pins were in place. The supplier was held 75 per cent responsible for
the injuries caused to the employee due to negligence (Richards v Hunter Area Health Service
(1998) Australian Occupational Health & Safety 53-372, cited in Product Liability Australia,
Liability in Tort, at section 3.30, p. 5036).

The fairness of decisions affecting
individuals under administrative law

Administrative regulations are derived from legislation. They are the scaffold for the
government, or executive, to keep a society safe and orderly, by regulating conduct within a
community.
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In applying regulations, decisions need to be made by administrative authorities in
a timely and efficient way, and also in a measured way that is comprehensive, fair and

procedurally appropriate. Administrative law is concerned with the scope of administrative  administrative law
Principles and
procedures of fair
administration

law depends on three principles. They are: and administrative
decision making for
matters particularly
decision affecting an
individual's
interests.

decisions that can be made, and the way those decisions are reached.
As a community endorsed system of governance, the implementation of administrative

1 administrative justice—safeguarding of individuals’ rights and interests affected by the

2 executive accountability—with potential for explanation and justification of
decisions made

3 good administration—through rational, fair, consistent and transparent decision-making
processes (Creyke & McMillan, 2005, p. 14).

There is a presumption that administrative decisions can be reviewed, to the extent that
the correct test, or application of legislative or regulatory provision, has been applied in
the administrative decision that has been made (as in Minister for Immigration and Ethnic
Affairs v Wu Shan Liang (1996)). The general principle is that if an error is found, a court can
remit the decision back to the administrative forum, to revisit the proper application of the
relevant principles.

Further guidance is found in constitutional principles. A government should not take
coercive action in the absence of clear existing legal authority to do so—such as express and
unambiguous language. Governments also need to be sure that in interpreting legislation
and regulation to define their legal authority, they are not abrogating—or doing away
with— fundamental rights, freedom and immunity (Creyke & McMillan, 2005, p. 234).

Examples of administrative decisions that affect a health care worker are:

+ decisions made on a person’s initial registration as a registered health professional
+ decisions to place conditions on someone’s registration
+ decisions to cancel a person’s registration.

You read about this aspect of administration and regulation in Chapter 2 ‘Standards for
professional training and practice’. Principles of natural justice apply to administrative
decisions, and a person should be given the right:

+ torespond to any complaints

+  to be given notice of any hearing or deliberation

+  to comment and be heard on matters that materially adversely affect them—such as
conditions placed on how or where they practice their profession.

Decision makers should declare any potential conflicts of interests in being part of the
decision process, and they should remain free of actual bias or influence that is inappropriate.
This applies to all administrative decisions that affect the rights, interests and expectations of
the individual citizen, rather than policy matters applying to members of the public in general
(Kioa v West (1985), at paragraph 31, Mason J, as cited in Boland [2017]).

Decision makers should consider relevant issues, as set out in the scope of their decision
remit, and should not be influenced by irrelevant issues. The reasons for the decision should be
clearly documented. That is why these administrative decisions are accompanied by a document
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entitled the decision and reasons. The protective nature of these decisions is paramount—the
interests of the community and safety of the public guide the decision making,

Similar principles of natural justice apply in issues of local or institutional regulation.
If an employee is to be sanctioned for their inappropriate conduct in a work setting, they
should be afforded the right to respond to a complaint, and be afforded a fair and reasonable
decision process as it affects their employment and other rights, interests and expectations,
such as future employment prospects and possibly their reputation in work settings.

We understand that a basic level of administration and regulation is essential, to
safeguard the public. As you read in Chapter 2, restriction of persons being able to work in
health care is accepted as a public necessity, because of the immense risk posed by people
working in the field who are not adequately prepared, or have become unsafe.

The discussion of publiclaw in Chapter 6 shows how legal principles are reflected in practice
in the complex issues faced by society and health practitioners and health care workers.

REFLECTION POINT

Soaps, drama and law

As a review of legal concepts that you have just learnt about, watch 10 minutes of a
contemporary film or modern serial set in a hospital or medical setting. As fast as
you can, list potential legal issues for the characters, separated into the areas of law
that you have now encountered. This is a fun speed test of noticing everything within a
new prism of potential legal implications. Try out your speed-spotting with a friend or
colleague—and then trade off your dot points in 30 seconds to see who found the most
issues (or the best quality issues).

Research skills: Cases

Kay Tucker, Law Library Manager, Monash University

Finding a case is usually straightforward if you have a specific citation (where the case is
published) or other details such as the party names, Court or Tribunal and the year of
the decision. To identify cases on particular topics and issues, the easiest way—as with
legislation (see p. 7)—is to use books, journal articles or legal commentary services as your
starting point. These point you to the precedents (which are cases that have established a
principle of law) and provide good examples of cases that consider a particular legal issue
or set of facts. Read these precedents to understand the points of law and use them as
authority when writing your advice or assignment.

To help you access Australian cases and find out more about them, there are two main

subscription databases:
+  CaseBase (LexisNexis)
+  FirstPoint (Westlaw).
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Both databases provide specific search boxes for you to enter one or more parameters—
such as Case name, Catchwords and Summary, Jurisdiction—as well as a more general
Terms box, which searches through the entire case record.

Searching in the Catchwords section is more eflicient than a general terms search, and
ensures that you will retrieve cases directly on point for specific legal areas and principles.
A good way to get to know the legal terminology used by the Courts is to look at the
Catchwords of a case you've been given or directed to, then use those terms to search for
more cases that consider the same legal principle.

Forexample (using CaseBase), searching the phrase medical negligencein the Catchwords/
Summary box results in around 400 hits, as opposed to twice that number when searched
in the Terms box. You may then wish to focus on a particular subset of these results to
find cases that involve—for example, the occurrence of brain injury or brain damage—so
add the term brain. You may further be interested in the damages sought and obtained, so
limit the results to those with the term damages, bringing you to around 30 cases. There are
various additional limiters available, including Date range and Court. Selecting the High
Court of Australia brings you to the case Tabet v Gett (2010) 240 CLR 537.

In the case law databases, you can usually link to a version of the case to read in full.
First, you should take note of the information provided by the database about the case.
Along with the citation and practical court details, you will see the litigation history (if the
case has come on appeal from a lower court or if there was a later appeal), and other cases
considered by the judges in coming to their decision and subsequent or later cases that
have in some way considered the case. Looking at these will help you to determine whether
the case is still good law'—that is, has it been used in a positive way by being Followed or
Applied by later cases. Note also whether the case has been Reversed or Overruled. This
information will help you to determine whether the case might be useful for your purposes.

Another useful feature of the databases is the provision of references to case notes and
journal articles that discuss, explain or comment on the case. Read some of these to help
you understand the case and its wider implications. They often reference similar cases and
other useful sources.

There are likely to be instances where a Catchwords/Summary search doesnt work
well. You may have more luck with a search of the full case, particularly where the search
concerns the facts of a case or the term is more obscure. You can search the full cases in the
subscription databases Lexis Advance and Westlaw AU if you have access, as well as on free
websites.

The best free sites are AustLIl <www.austlii.edu.au> and BarNet Jade <https://
jadeio/t/home>. Both websites provide cases from a wide range of courts and tribunals.
AustLIT includes many Tribunals, Commissions and Boards, as well as Commonwealth,
State and Territory courts. For example, you might need to find written findings of the
Coroners' Court of Victoria, Medical Practitioners Board of Victoria, Nursing and
Midwifery Tribunal of New South Wales, or the Pharmacy Tribunal of New South Wales.

A number of these resources have been grouped together to form the Australian Health




104 INTEGRATING LAW, ETHICS AND REGULATION: A GUIDE FOR NURSING AND HEALTH CARE STUDENTS OXFORD UNIVERSITY PRESS

Practitioner Law Library <http://www.austlii.edu.au/au/special/healthprac/>. The
coverage on AustLII is often not comprehensive, so check the specific court or tribunal page
for the date of the most recent document added and the years of coverage.

To search AustLII, use the default standard search of full text documents or go to
Advanced Search for more options. Enter your terms—for example, the phrase ‘mental
capacity, or a more complex string such as ‘medical negligence NEAR child™ (* is a
wildcard that instructs the search to include variations of the word, i.e. child or children).
An Advanced Search of this set of terms in All Case Law Databases results in around
70 hits. The default order of results, Relevance, displays the High Court precedent
Cattanach v Melchior [2003] HCA 38 at the top. View results By Database’ to see the
results from particular courts. Note that AustLII provides the judgment in the version
sent by the Court (called an Unreported Judgment). For High Court judgments, the
CLR (Commonwealth Law Reports) citation—in our example, 215 CLR 1—is added
for reference purposes. If you decide to use the case, try to check the citation in CaseBase
or FirstPoint and read it in the CLR—available on the Westlaw database—if you can, as
these are the authorised reports for the High Court. Each of the superior courts has its

own authorised’ law report series.

More tips:

+  When a judgment is handed down, it is assigned a Medium Neutral Citation from
the Court. For example, [2003] HCA 38 is the 38th judgment from the High Court
of Australia in 2003. This citation stays with the case and is a useful ﬁnding tool—

particularly for very recent cases.

+  Cases are often published in a number of different places, including freely available
websites, and print and electronic Taw reports. Make sure that you check in CaseBase
or FirstPoint to see whether there is a reported or authorised’ version of the case. This

is the version you need to cite.

+  There is an accepted style to citing Australian cases, prescribed in the Australian
Guide to Legal Citation. You need to include the party names, the year, law report
abbreviation and starting page number, as well as any pinpoint citations to particular
pages or paragraphs that you use. Use the Monash University Legal Abbreviations
website to find the meaning of a case abbreviation: <https://guides.lib.monash.edu/

legal-abbreviations>.
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REFLECTION: SEARCH FOR YOUR OWN CASE

1 Search for your own case, using one of the methods described in ‘Research
skills: Cases'.

2 When you have read a case—and the judge’s decision and reasons for that decision—
write notes about what was unacceptable conduct when judged in the legal forum.

3 Share your example with a group, if possible, and see if you can find a pattern in
terms of:

a basic setting of minimum standards and safeguards

b protection of the public

c compensation apportioned for unfortunate mistakes

d punishment for grave and intentionally disruptive or destructive behaviour.

4 Reflect on how such standards have come to be accepted as community
expectations and standards.

REFLECTION POINT

Learning from case law

As a review of concepts covered in this chapter, try the following reflection exercise.

Look at the law databases that are available to you to find a case about a dispute in
a health care context. Make a note from the Headnote of the case about which area of
the law is being considered.

Always remember that a professional is open to a ‘higher’ moral aim than that required
by law. It is also possible for individuals to behave differently and never really have their
behaviours tested by the legal limit, because they rise well above that level. Personal ethics
and professional ethics are evident in the objectives chosen by those individuals, and the
way they strive to meet optimal standards.

REFLECTION: NOTICING LEGAL PRINCIPLES IN PRACTICAL DOCUMENTS

This exercise reviews how the law contributes to the setting of standards in health care.

1 Either now or later on, consider the provision of health services in an institutional
setting.
Source a policy or procedure requirement in a governance document. Critically
analyse the policy or procedure and summarise how it reflects standards that have
been derived from law.

+ continued
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2 Alternatively, find a patient consent form, and find which aspects of an informed
decision-making process are documented on it. Gather any information sheets you
can find related to a specific procedure. Choose five aspects of the documentation
you have, and summarise the legal significance of those steps.

Summary

You have now built on your understanding of the role of law in providing peaceful and orderly
structure for the community. You can now appreciate the different contributions made by
areas of the law, such as criminal law, tort law and contract law. Some of the principles and
standards derived from these areas of law apply to everyone in society, and some elevated
standards are particularly important for health care professionals because of the special role
that they are given in society.

You have learnt about acceptable standards in reproductive health, and understand how
the place you live provides practical limits to the standards that are then set and the choices
that can be made for personal and professional health care matters. You will remember that
the earlier chapters included the legislative examples of the laws, for instance those that
provide for Medicare. You will remember the legislation you looked up when you searched
for ‘health’ in your own parliament’s website, including the uniform registration schemes
for registered health practitioners and students.

STUDY QUESTIONS

Prepare paragraph length answers, with references, for the following questions.

1 How are my obligations towards my patients defined by law?

2 Why must I ask permission before touching a patient?

3 Why do we spend time talking through the treatment options and side effects, and why does it
take longer with some patients than others?

4 Why is it important for a CV to be comprehensive and accurate?

5 Think back to your earlier reading. Summarise and explain the legal, regulatory and ethics
requirements for record keeping, and outline how health records may be relied upon in
subsequent legal and administrative proceedings.

SAMPLE ESSAY QUESTIONS

1 Describe the role of criminal law, tort law and contract law in our society.
Source and describe one finding from criminal law, and one finding from either torts or
contract law (or that includes both). After reading each case, write a Headnote in your own
words for the cases you have found.

Critique the cases, and comment on whether they satisfy the role of law that you have outlined.
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2 ‘Law and ethics work together to balance the freedoms of individuals and the structuring of a
peaceful and orderly society.” Discuss.
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CHAPTER 4

An ongoing dialogue relying on ethics traditions

LEARNING OBJECTIVES

e To understand the choices available to you in ethics reasoning frameworks.
e To learn to recognise ethics reasoning in health standards.

e To develop skill in ethics reasoning as part of your reflective practice.

e Tointegrate ethics reasoning further in your reflection exercises.

KEY TERMS
absolutism normative ethics
casuistry principle

consequentialism
conviction

descriptive ethics
doctrine

doctrine of double effect

duty of care

proportionism
relativism

religion

respect for persons

slippery-slope argument
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CASE EXAMPLE

Utopia: Something for everyone

The new state that you encountered in Chapter 1 now has a name. Utopia hopes to offer
something for everyone.

To control or allow freedom still has the planners perplexed. They brief you again as
a consultant to add some ethics reasoning to the debate.

As you think about choices in ethics reasoning frameworks, summarise how you
could support control or total freedom, using ethics reasoning tools.

Thinking about principles and choices
in reasoning

You started learning about ethics in earlier chapters, covering key terms such as the following.

You can find definitions for them in the glossary.

autonomy good obligation
belief human rights principlism
beneficence ideals professional
bioethics impropriety professional code of ethics
character insight propriety
code of conduct integrity reflection
communitarianism justice responsibility
deon libertarianism rules
deontology medical ethics utilitarianism
duties morals values

fit and proper person non-maleficence virtue

goals norms

You will be discovering new ethics terms in other chapters, so you could add to this list as
you go.

Asyou learn more about ethics reasoning in this chapter, remember that you can choose
from many different ethics reasoning frameworks for your own reflection on health care
issues. Learning about the different main forms of ethics reasoning can help you with your
reflection on your responsibilities as a health care professional. Considerable philosophical
discussion and ethics reasoning has been devoted to identifying, understanding and
upholding obligations in a health care context.

The following examples of forms of reasoning, classic debates and contemporary
philosophical discussions have been chosen to highlight the forms of ethics reasoning
available to you.
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Expressing professional goals and duties is quite complex. Some are broad notions; others
are more specific. There has been a move in recent times to simplify the ethical goals and
duties for health care into broad principles. Principlist frameworks for decision making are
amodern phenomenon. They provide tools for summarising the obligations and aspirations
of health care workers.

Beneficence, non-maleficence, autonomy and justice are the most widely used principles,  principle

A fundamental
proposition, from
which goals or
them. Autonomy is the principle of self-rule, of clients making decisions about their own duties can be
derived, or under

.. . . . L which goals and
limited (Beauchamp & Childress, 1994, p. 38). You might remember using the principles of  yties can be

as defined by American ethicists Beauchamp and Childress. Beneficence is the obligation to
do good, to care for people, and non-maleficence is the paired obligation to do no harm to

lives. Justice is the fair distribution of resources, particularly when the pool of resources is

Beauchamp and Childress in Chapter 1 as a tool to summarise issues in professional codes.  described.

A British ethicist, Gillon, proposes similar principles of respect for autonomy, beneficence,
non-maleficence and justice, but provides a slightly different definition of ‘respect for
autonomy’, which he defines as ‘the moral obligation to respect the autonomy of others in so
far as such respect is compatible with equal respect for the autonomy of all potentially affected’
(Gillon, 1994, p. xxii). In essence, Gillon’s definition builds a social context into autonomy.

Slightly different principles have also been used to think about ethics duties and conduct
inhealth research practice. These research principles have been termed the Belmont principles
because they were originally coined by the US National Commission for the Protection of
Human Subjects of Biomedical and Behavioural Research, in the Commission’s Belmont
Report. In the Commission’s terms, the Belmont principles are:

+  beneficence—a dual obligation to do no harm and promote the wellbeing of
individuals, and also to maximise the potential benefit to society

+ respect for persons—an obligation to uphold the autonomy of individuals respect for persons
+  justice—an obligation to share the benefits or burdens of research fairly in society T?e p””ct'ﬁle
of respectior
(US Department of Health, Education, and Welfare, 1978, pp. 4-10). persoﬁs, generally

The Belmont principles are used as a tool in Chapter 7 to highlight ethics issues in research. ~ used for research
. . .. . articipants.
There is broad agreement in the principles suggested by Beauchamp and Childress, particip

Gillon and in the Belmont Report, as summarised in Table 4.1.

TABLE 4.1 SUMMARY OF ETHICS PRINCIPLES

Beauchamp & Childress Gillon Belmont

beneficence beneficence beneficence

non-maleficence non-maleficence (beneficence includes do no harm)
autonomy respect for autonomy respect for persons

justice justice justice

The principles suggested by Beauchamp and Childress, Gillon and in the Belmont
Report have gained support because they provide a form of shorthand for thinking about
ethics issues. The principles are used as tools to collect and summarise issues expressed by
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consequentialism
An ethics theory
in which the
consequences of
actions are the
focus, both on the
actor and others
affected by the
action.

absolutism

An ethics theory
in which a rule or
rules are identified
as fundamentally
important, and

of unvarying
significance.
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professionals, clients and the community as being of concern. The principles are used as
tools for ethical analysis and comparison. They do not, in themselves, give ultimate guidance
on ‘right’ or ‘wrong’ behaviour.

Beauchamp and Childress defined their principles of beneficence, non-maleficence,
autonomy and justice despite their own personal theoretical differences. Beauchamp’s
stance can be broadly described as utilitarian, whereas Childress’s stance is, generally
speaking, deontological. Remember that the principles complement rather than supplant
ethics theories and forms of reasoning (Beauchamp & Childress, 1994, p. 45). A utilitarian
concentrates on the outcome of behaviour for the greatest number, and aims for the
happiness (or utility) of the greatest number in society. Utilitarianism is a theory that is
compatible with consequentialism, an ethics theory that focuses on consequences, and
nominates utility as the outcome that should be assessed. A deontologist, on the other hand,
looks at the fundamental rule (or deon) that should be applied, in all situations, to ensure
an ethical process. In absolutism, a rule-driven process is the focus of analysis. Deontology
is an ethics theory that is compatible with absolutism, describing the process of identifying
rules and the derivation of those rules for use in guiding ethically acceptable processes.

Deontology and utilitarianism are very commonly taught frameworks, as they are useful
to illustrate that ethics reasoning can lead to different conclusions, so that two people can
choose a quite different yet reasoned course of action, and both can be ethical. Utilitarianism
rights and virtue theory—and maybe other Kantian ethics—are explained by Beauchamp
and Childress, who also comment on convergence and useful compatible reasoning that can
be applied by people who subscribe to the different theories (Beauchamp & Childress, 2013).

Some support for the principles of beneficence, non-maleficence, autonomy and justice
can therefore be found in different ethics theories and frameworks.

For a libertarian, it is assumed that in allowing autonomy, each person acts to pursue
their own wellbeing and happiness. Under John Stuart Mill's theory, liberty should be
limited to a certain extent to allow for justice and the fair distribution of burden and benefit.
Individual liberty is limited when exercising liberty may unreasonably infringe on others;
liberty would be denied in circumstances in which other individuals were severely harmed
or their similar liberties were threatened (Mill, 1975, pp. 94, 96). In contrast, the central
issue in Immanuel Kant’s theory is the individual pursuit of morality and the identification
of the categorical imperative. The categorical imperative is to: ‘Act only on that maxim which
you can at the same time will to be a universal law’ (Honderich, 1995, pp. 435-9, at p. 437).

Freedom underpins Kant’s theory, as it is needed for individuals to develop and act on
their moral laws. A duty to uphold freedom entails respect for oneself, and respect for others.
Although Kant rejects a perfect duty to benefit others and not to harm them, he maintains
that a duty to benefit oneself and to refrain from harming oneself is part of the fundamental
duty of respect. As respect for others is also fundamental, duties to benefit others and refrain
from harming others stem from allowing them freedom to safeguard their own wellbeing.
Justice implies that we fairly respect everyone’s need to develop their own moral selves. It
also implies the ultimate good of ‘moral perfection’. The way of achieving moral perfection,
according to Kant’s theory, is to treat individuals with respect, and to extend that respect to
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all people equally, under a framework of justice as fairness. In other words, moral perfection
stems from treating individuals with respect, and not as a means to an end (Sullivan, 1989,
pp. 46, 104, 105, 203, 207, 208, 234.).

INTEGRATED LEARNING AND PRACTICE

Am | allowed to think for myself in my own way?

Yes, you are allowed to think for yourself! The most important part of ethics is that it
is a toolkit of reasoning styles, and if you are ready to actively reflect, that is the best
first step.

No law or regulation tells you how to think through an ethical issue, but they do
remind you that there are some limits to what you decide to do and how you then act—
and may even offer you some protection if your reasoning leads you to act bravely to try
and help someone in need.

As simple shorthand points, the principles of beneficence, non-maleficence, autonomy
and justice have the potential to be very useful. Many students and health professionals
use them precisely because they are easily grasped and applied. While you cannot expect
them to provide answers for all of the ethical dilemmas that you might face, they will always
provide a starting place for reflection on professional ethics in health care. Each principle
has its merits, and how much you emphasise each principle depends on your preferred form
of ethics reasoning.

In many practical situations, ethics reflection using your chosen ethics framework will
help you to decide if it is necessary or preferable to give priority to one or more of the
principles. Considerable thought and discussion will be needed in situations in which the
principles conflict, as different theories would prioritise the principles quite differently. For
instance, while the libertarian’s central value of individual freedom emphasises autonomy, a
communitarian’s concern with achieving good for all (in a fair manner) emphasises justice.
A deontologist who is ready to guard against a harm that is unacceptable given an identified
rule or deon—even when the patient has indicated a willingness to be harmed, or there is a
good that must be promoted—emphasises beneficence and non-maleficence.

You have a choice about whether or not to take on care responsibilities—for example,
whether or not to disclose your health care skills in everyday situations in which they may
be called upon, and whether or not to disclose the extent of your capabilities in the course
of caring for a client. On a group holiday, would you disclose that you are clinically trained?
Would you be prepared to adopt your professional role if it could be helpful in the course
of the trip—for example, if someone had a stomach upset, broke an arm or suffered a
serious allergic reaction? Think about what you would be prepared and able to do in such
situations. Of course, answering this depends on your training and skills, what resources
you have around you, how serious the situation is, and who else is available to care. (Legal
protection when taking on treatment responsibility in emergency situations was discussed
in Chapter 3.)
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duty of care

An obligation to take
reasonable care

in dealings with a
person, once there
is an undertaking

to provide care or
advice, or contribute
to such specific
benefit for a specific
person.
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Pondering the duty to do good

The definition of beneficence has some force because it creates a responsibility. Once you
settle on the scope of what you define as beneficent, you may be obliged to assist in that way.
On a broad level, once you train as a health care professional, you may be obliged to use your
training where your skills are needed. That responsibility can be interpreted as an obligation
to assist and rescue whenever anyone is in need.

Consequentialism or utilitarianism theories are teleological—the ‘right’ thing to do is
that which maximises the good. The outcome of an action is what is ethically important.
The greatest good for the greatest number is pursued. The good can be a specific utility or
felicity (or happiness). Utilitarian theory aims for the smallest possible amount of harm and
the greatest possible amount of benefit. For utilitarians, beneficence involves maximising
benefit and minimising harm.

In some frameworks, a health care worker’s own interests do not necessarily receive
priority if the greatest good for the greatest number is the prime consideration. Australian
philosopher Peter Singer believes that beneficence means that you must always act to
prevent what is bad, unless something of comparable moral importance must be given up
by performing the action—such as leaving yourself worse off than your potential clients. In
Singer’s framework, other people’s interests are equal to our own (Singer, 1979, pp. 13-19).

This is not quite a positive duty—which is an obligation to actively seek out ways of
doing good—but it is a duty to intervene to prevent harm occurring. For example, if harm
is about to be experienced by someone because of lack of food, shelter or medical care,
then preventing the consequent harm may require positive action—such as giving them
some of your food, which would imply some degree of self-sacrifice. Another example of
this prioritisation of duty to others is the way in which religious orders, missionaries and
volunteers offer to place themselves in living conditions similar to their clients, and suffer
great physical ordeals so that they can improve the lives of others. It often takes particular
skill and special commitment to work in dangerous or exacting conditions. For instance, the
rescue training for the ambulance paramedic service is described on one ambulance service
website <http://ambulance.vic.gov.au> as intense, and physically and mentally demanding.
Ambulance officers need the capacity to remain calm, think clearly and act quickly in
stressful situations’ (Ambulance Victoria, 2016).

It is up to you to decide whether you think the level of service promoted by Singer is an
obligation or a sacrifice. If you see it as a sacrifice, then you would view those who make this
sacrifice as Samaritans. More importantly, not to do it would not reflect badly on you at all.

The limits of a duty to care are more palatable to the professional if Singer’s position is
seen as a sacrifice, and this seems to be the professional consensus. Few health care workers
would envisage their responsibilities to extend to 24-hour vigilance, or treatment for all
people in all parts of the country or world. Being a counsellor doesn’t necessarily mean that
you are obliged to work in crisis situations that you find too stressful. You can fulfil your
obligations to beneficence by finding your own niche, and satisfying yourself that the work
in crisis situations is being done by someone else. However, there is value in following ethics
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reasoning through to its natural extreme conclusion. Even if you do not agree with the
ultimate position, it can help you to reflect on what you are able to accept, and the reasons
why you feel comfortable with that position. In shorthand, the duty can be expressed in
both ethics and law as duty of care, at least once that role or duty is accepted.

Beauchamp and Childress explored the obligation to be beneficent, and they suggested
that it could only be determinate, and amount to a duty to rescue the other person, if their
action (with their skills of course) was highly likely to be successful, and also essential, either
alone or with others to prevent significant loss or damage to the other person. Further, the
benefit to the other person should outweigh burdens to the carer or rescuer (Beauchamp
& Childress, 2001, p. 171). Risk to self and burden is an important consideration, before
obligation to rescue is accepted.

This position is echoed in codes of conduct or standard operating policies in modern
workplaces, which emphasise safety to self and others in the course of your work. For
instance, Paramedics Australasia outline understanding ‘the need to establish and maintain
a safe practice environment’, including health and safety legislation and policies (for
workers), and to identify and manage risks to safety, as a competency and therefore as part
of the scope of practice of paramedics’ roles and responsibilities and practice (Paramedics
Australasia, 2011, Competency 3.a.2, pp. 5, 11),

You can nevertheless expect that your commitment to beneficence will be tested in your
routine job, in unusual times of crisis.

REFLECTION: STAY OR GO IN A RISKY SITUATION

The following facts have been changed slightly from a real example from early 2003,
when the severe acute respiratory syndrome (SARS) epidemic was reaching its peak.

At the time, it was unclear whether the epidemic of the flu-like illness was
peaking, but it was clearly racing through populations in Hong Kong and regions
of China, people had died in Singapore and Canada, and there were isolated cases
in the USA and Europe. The sudden acute illness was affecting frontline health
workers significantly, and schools were being closed and sections of the community
quarantined. Daily updates on the number of people who had contracted suspected
symptoms—as well as the number of people who had died from suspected or
confirmed SARS—were issued by the World Health Organization (WHO)] and local
health authorities.

A local practice receptionist and health nurse, living and working in Hong Kong, with
two young children, became worried that her work was becoming increasingly busy
and demanding. She had seen her hours increase dramatically as people flocked to the
local doctor to have any symptoms checked, and to ask about the symptoms of SARS.
One of the practice doctors, an expatriate Australian, decided to take his family home,
thus leaving fewer doctors and an increased workload for the practice. Those remaining
were under stress, and were increasingly worried about their families if they should
contract an illness from one of the patients. As the receptionist, she was the first to see

+ continued
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any patients. She felt she had to make a decision for her family’s sake on whether or not
to keep working. What should she do?

How could you advise her to go about making her decision? If she is solely a
receptionist, does she have the same higher duties as a health professional? How far do
those duties extend if she is practising as a nurse? And what do you say about the doctor
who returned home? Advise them. Try applying two frameworks to see if the resulting
advisable actions are different.

Note the different extent of professional responsibilities and duties, and the varying
weight placed on context, broader family duties and responsibilities by different ethics
reasoning frameworks.

Under utilitarianism, a limited good is shared by maximising distribution on utility
grounds. Deciding what you can do as a health care worker depends on what can be achieved
by what your team or institution can offer to patients. The crucial test is whether it can bring
about good—whether it really is beneficent. This decision as to whether or not it is good
involves taking into account the other options available to the client. What you have to offer
may not be appropriate. Jennett (1989) has provided a test—which is essentially a set of
guidelines— for deciding when a specific treatment is inappropriate. He proposes that if the
treatment satisfies any of the following five criteria, then it should not be used:

1 Itisunnecessary because the patient is not seriously enough affected to need it, or the
desired objective can be achieved by simpler means.

2 It would be unsuccessful because the patient has a condition too advanced to respond
to or benefit from treatment.

It would be unsafe because the risks outweigh the probable benefits.

It would be unkind because the quality of life following the treatment is not likely to be
good enough or long enough to justify such treatment.

5 It would be unwise because it would divert resources from activities that would benefit
others to a greater extent.

This test has been used in individual treatment decisions, as well as in resource debates, because
it takes into account the good that may be achieved for one person, as well as the good that
may be achieved through the same or other means for others. You will read more about health
care resource distribution debates in Chapter 5 and Chapter 10. It is possible to reject such
utilitarian assumptions when making ethical decisions, as ethicists did when responding to a
classic hypothetical scenario on predictive cancer testing (which is discussed later).

Professionals resolve ethics issues within their own practice with team and peer
assistance, but sometimes they seek ethics committee assistance, particularly when there
is a complex issue involving a large team, or conflicting views between carers and family.

In the USA, committee involvement in ethics decisions is more common, as ethics
consultants are employed in large hospitals. The consultants sometimes have beepers and
are on call for urgent consideration of ethics issues. Outside the USA, ethics committees



OXFORD UNIVERSITY PRESS CHAPTER 4 AN ONGOING DIALOGUE RELYING ON ETHICS TRADITIONS 119

concentrate more on policy formation in order to guide clinicians in complex cases in
the future. These are not necessarily dramatic issues. They could be as ‘simple’ as when
to allow care of a child to proceed without accompanying parents or guardians, or when
to suggest a child be offered the opportunity to speak on their own with their carer. Or
how to ensure specific groups of clients make the best use of the available services, given
cultural or physical limitations. In some jurisdictions, clinical ethics committees provide
case consultations.

Under deontology or absolutist frameworks, certain absolute rules guide conduct. Some
acts must be done—because that is necessary to uphold a particular rule or rules—and
some conduct is wrong and therefore must not be done—for example, because a particular
rule or rules would be breached. The rules are commonly thought to be handed down from
God, such as the sanctity of life.

Religious philosophies and ethics

Early Western writings on ethics were more obviously intertwined with religious philosophy
and theology than is the case today. These writings struggled with the power of God, and the
nature of man as related to the world and to God. Western philosophers transformed and
challenged the church, particularly throughout the Reformation, and doctrines about man’s
manipulation of life emerged (Honderich, 1995, p. 761).

The religious philosophies of non-Western cultures are currently receiving attention
in the context of health care ethics. Robert Veatch has written extensively on this matter
(Veatch, 1989). Given the multicultural nature of many modern Western societies, it is
increasingly common to find summaries in textbooks of the implications that different non-
Western philosophies have for health care.

Some non-Western philosophies and religions give specific guidance on how medical religion
System of faith and

belief according to
have Confucian, Buddhist and Taoist affiliations, modesty and hard work are valued. Under  recognised sacred

practitioners should treat their patients. For instance, under Chinese medical ethics, which

the teachings of Islam, a health professional should treat the person’s body and mind, teachings.
should encourage what is good, and should restrain people from doing what is bad. Virtue

and equal treatment of rich and poor is emphasised, and certain rules are laid down, such as

not procuring abortion (Devereux, 1997, pp. 14-23).

If you are religious, your religion can—and probably does—affect your work as a health
care worker. It is one of the things that forms your values and how you try to relate to
others. It would be artificial to have two moral or ethical standards—one religious standard
for purely religious life, and one professional standard for work. In Chapter 2, you may have
noted that religion is one of the influences that helps define you as an individual. There are
times when your religion will prompt you to examine your place in current health practices,
either as providers or as consumers of services—for instance, abortion, euthanasia and
blood transfusions. (Abortion was discussed in Chapter 3; euthanasia and blood transfusion
are discussed later in this chapter).



120 INTEGRATING LAW, ETHICS AND REGULATION: A GUIDE FOR NURSING AND HEALTH CARE STUDENTS OXFORD UNIVERSITY PRESS

Commenting on euthanasia from a Singaporean perspective, researchers noted that the
vast majority of the Singaporean population was religious. Therefore, Singaporeans would
be expected to react adversely on religious grounds to euthanasia, or any other issue (Singh
& Gan, 1996, p. 40). Singh and Gan summarise the key Singaporean religious views, and
identify the crucial rules or laws in those religious perspectives.

+  Christians and Buddhists tend to value both life and non-interference with life
affirmatively—Christians, because they believe life has divine origin; Buddhists,
because they believe life has spiritual destiny.

Muslims tend to view suffering as a mitigation of suffering in the hereafter, in
accordance with Islamic law.
Jews tend to hold the sanctity of life to be infinite, in accordance with Jewish laws.

Most legal systems uphold the right of individuals to hold religious beliefs, but not to impose
them on others.

Traditionally opposing frameworks

Contemporary philosopher Robert Nozick has argued against libertarian rights prevailing.
He is viewed as a deontologist, favouring a variety of theories that support actions that have
been reflected on as right in themselves, independent of the end result or consequential state
of affairs (Honderich, 1995, pp. 187, 629). His book The Nature of Rationality concentrates on
the rationality of decision making and belief, with rationality seen as a special feature of being
human, which is then used to formulate principles that can guide action (Nozick, 1993).

Deontological rules translate into duties to act or refrain from acting. Acting and not
acting can have moral importance. There is also a philosophical debate about whether
actively causing harm, or allowing harm to occur, such as through not intervening, is equally
morally reprehensible.

‘Smith and Jones’ is a shorthand way of referring to a well known scenario illustrating
a particular type of philosophical conundrum: the moral import of acting or not acting—of
killing or letting die. In one version of this scenario, a cousin (Smith) actively drowns his
younger cousin (Jones); in the other, Jones watches and does nothing while Smith drowns.
Inheritance is a key part of the scenario: in both versions, one person stands to gain from
the other’s misfortune. Rachels argued that the bare difference between killing and not
killing is not, in itself, morally relevant (Rachels, 1975).

REFLECTION: REFLECTING ON FICTION

A murder scene from a novel by P.D. James (1989, pp. 92-3) may help you decide if
there is a moral distinction between acting and not acting, when harm seems to be the
outcome of not acting.
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In the scene, two children are playing in the garden while their father clears away
part of the shrubbery. The father is using a sharp-bladed hook, called a billhook, to cut
and pull away the overgrowth. Suddenly, the children hear him yell in pain and call for
help. They both look from a distance and see him bleeding heavily, with a large gash on
his thigh.

The older child, a boy, drags his sister after him, but instead of pulling her towards
their father, he pulls her out of sight and into the orchard. She asks him to let her go so
they can get help, but he holds her still against a tree. They wait there for a few minutes,
until the brother releases her, and says that they can go now. When they reach their
father he has died. The boy simply says that she has nothing to fear from now on.

e List why you think each each child in this scenario is morally responsible (or not
responsible) for the harm, and why.

REFLECTION POINT

Options for ‘action’ or considered inaction

There are times when you, as a health care worker, have a choice about whether or
not to act. As an exercise, role-play a health care situation in which there is a choice of
acting or not acting, and demonstrate why you think each person in your role-play is (or
is not) morally responsible.

There are a number of philosophical doctrines we can use to help decide if harm is
morally our responsibility. One is the doctrine of double effect, a classic deontological
tool, which poses a distinction between what one foresees and what one intends. Harm
may be morally forgivable if it is foreseen, but not if it is also intended (Honderich, 1995,
pp- 204-5). The responsibility for something bad occurring—even though a good was aimed
for—is a key issue for health care workers.

The doctrine of double effect can also assist workers in their reflection. For example,
a psychologist who encourages a client to face their phobias, intending, in the long term,
to lessen their fears, may in fact cause the client to experience short-term anxiety. The
psychologist can be forgiven if they had not intended to cause that anxiety, even if it was
foreseen as part of the healing process. However, if the psychologist intended to cause
anxiety for its own sake, they may be regarded as unethical because of the intention to
cause harm.

The doctrine of double effect may also be relied in more extreme classic scenarios. For
example, a pregnant woman with a cancerous uterus may be told that, in the absence of
intervention, there is a high likelihood that both she and her unborn child will die. The
woman may decide to have a hysterectomy, and it would be an unintended—but foreseen—
consequence that the unborn child would be aborted. Under the doctrine of double effect,
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doctrine

Tenet or lesson held
out or taught as a
true guiding rule.

doctrine of

double effect

Ethics doctrine in
which the intention
of likely positive
effects is considered
to morally excuse
certain foreseen
negative effects.
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descriptive ethics
An ethics tradition
demonstrating or
noting the stance
adopted, and not
necessarily the
reason for the
stance.

normative ethics
An ethics tradition
in which moral
positions that

are held are
demonstrated and
reasons for the
adoption of those
positions are also
explored.

relativism

An ethics theory

in which divergent
perspectives are
canvassed, with a
view to establishing
courses of

action that are
acceptable to those
perspectives in their
given context.
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it would be unethical if the bad effect (the abortion) were the means to the good effect
(the curing of the cancer). It could not, however, be said of this situation that the abortion
would be the means to the curing of the cancer. Rather, it would be the hysterectomy—in
conjunction with further therapy—that promises to achieve that good effect. The doctrine
of double effect attempts to achieve a balance between the good pursued and the harm that
may accompany an attempt to do good. The action taken—in this case, the hysterectomy—
must be good in itself, just as treating the woman for her cancer is good.

Some modern philosophers, such as Philippa Foot, reasoned that the crucial point
is whether something is deliberately allowed, and this concept of deliberately allowing
something encompasses both intended and foreseen consequences (Foot, 1985). Such
philosophers would encourage us to acknowledge that harm from actions is often
unavoidable, before weighing up the rights of the parties to decide whether we are entitled
to bring about some benefit for one person when another may be harmed. Professor Foot
has been described as a naturalistic ethicist, who has worked on virtue theory, and has
explored the limits of utilitarianism (Honderich, 1995, pp. 283-4).

In Chapter 9 ‘Timeless quandaries at the beginning and end of life’, you will read more
about the timeless philosophical issues surrounding personhood and life, in contemporary
law, ethics and regulation positions on reproduction and beginning of life. Later in this
chapter, you will examine current discussion of laws and guidelines for dying with dignity
and the end of life. Deontological positions continue to be prominent in these discussions.

A break with tradition to embrace
pragmatism

There are further, more pragmatic ethics reasoning frameworks available to you.

Laws or other guidelines or standards often express a community’s principled approach.
Descriptive ethics can simply note the position taken in such rules, as it is a named
interpretation of a social behaviour that has been judged to be right (to be encouraged) or
wrong (to be discouraged).

A starting point in normative ethics is to ‘state and defend the basic principles of
morality’ (Kagan, 1992, p. 223).

Relativism

Relativism is an example of an approach to the search for minimum acceptable standards
that is often conducted when two groups differ on the appropriate course of action in
treatment. Relativism is not compatible with deontology—in which rules are universally
applied—but it can be used in combination with other moral theories, such as utilitarianism
or communitarianism. Relativism takes note of the rules or values that are appropriate for the
context in which decisions are made.
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Under relativism, the question of what to do is defined with reference to the relevant
acceptable boundaries for a particular context or culture, rather than by referring to strict
rules. These boundaries are relative—that is, they are fluid and can change.

Harman is a philosopher who has defended relativism, a theory that suggests that there
are no hard and fast rules in ethics. Rather, ethics can change depending on the perspectives
of key participants in a dilemma and the stance of the group to which they belong. Not all
people agree with relativism.

However, it is useful to think about relativism, because it stresses how an agreement
can be reached between people with different perspectives on what might be best, or right.
Harman claims that a judgment of proper conduct by one party towards another depends
on the agreement between the two parties (Harman, 1975, p. 3). In a professional-client
relationship, both parties should agree that what is being undertaken is proper. In the
context of a health care team, the team should also agree that it is proper—but remember
that they might agree for different reasons. Reaching this agreement does not necessarily
mean minimal standards. In any contractual situation, an upper level, beyond a bare
minimum, can be negotiated.

Proportionism

Proportionism acknowledges rules and values—but does not regard them as universal. It  proportionism
An ethics theory

in which rules
account the human nature of the person, the situation, and the intention behind the person’s .4 values can be

is quite a pragmatic theory, which, without using binding principles as a guide, takes into

actions. Proportionism aims for a broad idea of good. used as guides, but
their application

. . . . . . takes into account
would require that best is pursued in full knowledge of the ethics choices and practical  the practical

Doing the best one can is a common pragmatic approach to ethics. The proportionist

alternatives. Proportionism is essentially a compromise between the extremes of absolutism  alternatives in a
given situation,
with allowance for
As an individual’s treatment progresses, circumstances and achievable outcomes change.  human nature.

and relativism.

A pragmatic approach such as proportionism looks for an acceptable resolution of difficult
ethical dilemmas, rather than the right’ thing to do. This relies on your own confidence
in certain decisions. If a variety of ethics theories and reasoning would support a certain
decision, your confidence would increase. If there is divergent opinion on what is best to
do, your confidence would decrease but you could still choose a ‘best” answer from among
the alternatives, based on the weight of the reasons. Canvassing divergent options and
divergent views from stakeholders, or interested parties, is the hallmark of pragmatism and
proportionism, because a resolution is chosen, while still recognising that not all people will
view it as right’ or ‘best’.

A user-friendly process for decision making in paediatric critical care nursing has been
described by Daniel Wueste. Wueste’s process takes into account the developing nature of
medical indications and social circumstances of each case, and that the views of stakeholders
on what is best to do can change over time, given what is at stake. At each decision point—
such as whether to operate to correct serious birth defects; whether to offer transplantation;
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casuistry

An ethics theory

in which previous
decision are
analysed in terms
of values, and
factual and cultural
contexts, and used
to guide future
decisions.

and what to do when parents become less than compliant with management, perhaps due to
social difficulties—resolution is aimed for not only with the greatest convergence, but also
with confidence in an overriding argument if there is divergence (Wueste, 2005).
Proportionism acknowledges that individuals and communities will have different
perspectives on the most acceptable course of action, and a pragmatic way forward is sought.

Communitarianism

Communitarianism places the community at the centre of a value system and its corresponding
ethical analysis. While the individual members are acknowledged, it is the good of the
community, its goals, and the threats it faces that are the key considerations. Communal and
public goods are emphasised, and community views must be sought to unravel difficult issues.

Casuistry

Casuistry is also a pragmatic addition to ethics. It emphasises the importance of
understanding value-laden decisions in their appropriate factual context and culture. Starting
with individual cases of conscience—and considering a proposed action—the question is
whether that action would be in conflict with a law. It owes its early history to pastoral care
assistance by priests; it then fell out of favour, but re-emerged in modern medical ethics
discussions (Honderich, 1995, pp. 124-5). Legal case law reasoning traditions, such as
discussed in Chapter 3, seem to be remarkably close to casuistry. Legal case law reasoning
starts with the facts and context, and relates them to precedent. Precedent islaw derived from
previous decisions in cases involving the same or similar circumstances, or the application of
statute law. To apply precedent in a legal context is to use a type of case-based legal decision
making that applies certain legal principles derived from an accumulated history of case law
to the particular facts of the dispute. In a similar way, thinking through each new ethics case
prompts you to reflect on whether the same precedent applies, given the slightly varied facts
and circumstances.

Applying different reasoning
in practical situations

This section contains a few starting analyses to demonstrate the direction that ethics analysis
can take, depending on which theoretical frameworks you use in your reflection. There is a
reminder along the way to remember to check if any particular laws or regulations could help
to focus your pondering, or highlight limits to the practical decisions you could make. You can
use each of these reflections and examples as an exercise to expand on the analysis you started
at the beginning of the chapter, and add your own ideas to complete your reflection. Ideally,
you could return to your notes to keep adding ideas as you read further chapters.
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REFLECTION: MULTIPLE ISSUES

Patients rarely have just one medical or health concern. Their social context is also
complex. How you define ‘health” will lay the foundation for your reaction to this case
with Ms Tan. But first, consider whether your definition of health is as broad as that of
the WHO, which includes the physical, mental and social wellbeing of a person. The
definition of health, and the good to aim for as a health care worker, was discussed in
Chapter 2, and is a central focus of Chapter 10 ‘Regulation and availability of health and
community services'.

When you first met Ms Tan, she was 14 years old. She has a slight mobility disability
from a congenital spinal problem, and a mild intellectual disability. With the aid of an
interpreter—English is her second language—you arrived at a course of treatment and
management for her recently diagnosed asthma in close consultation with her other health
care workers and her parents. Now, three years later, Ms Tan returns. She has left school,
is working part-time, and has more ambitious life priorities, in keeping with a young adult.
She asks for your help in continued treatment, but also in gaining more independence from
her family. She feels that they closet her because of her medical problems.

Deontological theory would emphasise the duties owed to Ms Tan as an individual,
especially the duty to further good for her and limit harm coming to her, particularly
intentional harm. There may be some rules that would preclude doing what she asks—
and you would need to name them and support them with your argument before applying
them strictly.

If you adhere to the ethics theories that place the most weight on patient autonomy,
such as libertarianism, upholding Ms Tan’s choices will be important to you, even if you
do not agree with the choices she makes. You will be concerned with establishing that
Ms Tan has capacity—or, as termed in earlier writings, is competent—to make certain
relevant decisions and life choices. The issue of capacity is covered in Chapter 8 ‘Lifelong
practice in decision making'.

Ms Tan's cultural and family contexts are especially relevant if you rely on
proportionism and communitarianism frameworks. Both theories balance goals, such
as life and health goals, with individual variation and choice in relation to these goals,
according to cultural and societal limits.The question of whether allowing the choices
Ms Tan wants to make will result in good for her, her family and society is a key factor
in utilitarianism. This is because the good that is aimed for also has a societal context—
that is, it has ramifications beyond Ms Tan as an individual.

So, while all theories rely on an obligation to care on the part of the health worker,
they give startlingly different reasons for the existence of that obligation.

In this instance, contemporary legislation, regulation and policy is a practical guide.
Australia has also made a commitment in principle to the international community
to work towards full and equal civic participation for persons living with disability, as
a signatory to the International Convention on the Rights of Persons with Disabilities
(CRPD] (United Nations, 2006). This Convention is an expression of commitments made
in previous human rights conventions, collected in one United Nations statement of

+ continued
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PRACTICE
EXAMPLE

rights for people with disability, to comprehensively reaffirm a commitment to promote
and protect the rights and dignity of people with disability in society.

The Convention obliges member states to guard against discrimination, including
in civil and economic life, and health services. The rights and integrity focus and
respect for individual economic, social, cultural rights and the right to development is
fundamental in many ethics reasoning frameworks, with the common ground between
them expressed in the principlist expression of autonomy or respect for person.
Australia signed the CRPD on 30 March 2007.

It is hoped that enhancing accessibility and choice of services and community
activities for people with disability will become a routine part of all mainstream services
and sectors, and this is set out by the Australian Government Department of Social
Services in the National Disability Strategy 2010-2020.

The CRPD is welcomed by advocacy groups, but many consider more work is
needed so that people are better protected from discrimination, abuse and violence,
and unreasonable exclusion on the basis of their disability (Attard & Price-Kelly, 2010).

1 Can you think of a recent Commonwealth program that aims to support people
with disability to participate more fully in the community?

2 Brainstorm the changes you have noticed in your community or health setting
because of the program you mention in your answer to Question 1.

3 Suggest a reasoned action you could use to respond to Ms Tan’s request.

Consider how a practitioner’s experience will affect the reasonable expectations placed
on them, even when a ward is busy.

Reasonable care

Jennifer Haines

Jennifer has been a Registered Nurse for 40 years and spent most of
those years practising in critical care areas, ICU, CCU, Neurosurgery ICU and
Emergency Department.

An experienced nurse of 30 years, Nurse A started her shift at 2200 hours. She was given
a handover that indicated that one of her patients was deteriorating. The last observations
done at 2000 hours show the patient had a temperature of 37.6°C and a small downward
movement in blood pressure. Other than take the patient’s temperature at 0200 hours, when
it was 37.9°C, Nurse A did no further observations of the patient that night.

Nurse A wrote a note in the patient’s progress notes at 0200 hours that all was stable
with the patient. However, she didn’t read the patient’s notes. If she had read the notes, she



OXFORD UNIVERSITY PRESS CHAPTER 4 AN ONGOING DIALOGUE RELYING ON ETHICS TRADITIONS 127

would have found out that three doctors had documented that they were to be contacted
immediately if the patient became febrile.

Nurse A did her first full set of observations on this patient at 0600 hours. By that time
the patient was very hot, their pulse was racing, and they were profoundly hypotensive,
tachypnoeic and desaturating on pulse oximetry. Nurse A called the doctor, who took an
hour to arrive. The doctor diagnosed peritonitis and transferred the patient to ICU. The
patient died later that morning in ICU.

1 Did Nurse A exercise reasonable care, skill and judgment for a nurse of 30 years
experience? Why or why not?

2 What other actions should Nurse A have taken?
What professional standards apply to this situation?

4 What does this case teach you about your own future practice?

One situation nurses may face is when the patient’s family demands medical treatment
that the medical team considers medically inappropriate. Such a situation can raise a
reconsideration of appropriate care and decision making for that care.

Seeking to offer the best appropriate care

Fiona Foxall

Fiona has been a Registered Nurse for almost 35 years and worked
predominantly as an intensive care nurse in the UK and Australia.

Mr Cho is an 82-year-old man with a long history of emphysema and right-sided heart
failure, considered to be as a result of cigarette smoking. He gave up smoking six years
ago. He was diagnosed three years ago with vascular dementia and his resultant confusion
is worsened by his poor command of English. Suki, Mr Cho's granddaughter, is his primary
carer and she speaks English fluently.

Mr Cho has been admitted to a haematology ward in a very unwell state following a
diagnosis of acute lymphocytic leukaemia, and it has been determined that he is suffering
from pneumonia. The haematologist caring for Mr Cho has explained to Suki all the
treatment options he considers reasonable for an individual of Mr Cho’s age and general
medical condition.

Suki is distraught and unable to fully comprehend all that is happening. She tearfully
asks for all treatment options to be administered to her grandfather. She states that she
believes there are other treatments available and wants her grandfather to survive at any
cost—she also says that she believes that this is what her grandfather would want.

+ continued
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PRACTICE
EXAMPLE

The limits of treatment believed to be appropriate in Mr Cho's circumstances are
repeatedly explained to Suki, as well as the potential difficulties that he would face should
he receive aggressive treatment. However, Suki persists in demanding that all available
treatments be administered to her grandfather.

1 Can Suki demand that treatments considered medically inappropriate by the doctor be
given to her grandfather?

2 What are the legal issues raised by this situation?
What are the ethical issues raised by this situation?

4 Inview of these legal and ethical issues, what would be the best course of action to
resolve this situation?

The next Practice example provides concrete examples of beneficence and non-
maleficence, balancing out doing possible harm with doing good.

The relationship between beneficence and
non-maleficence

Jennifer Haines

You are treating a patient for a pressure area sore that is large and painful. They must be
moved every two hours, which causes them discomfort even though they are given pain
relief—which is arguably causing them harm. Pressure area care is necessary to promote
healing—which is doing good.

e |Is the conflict of these principles justified? To what extent?

You can apply a similar reasoning process to many practical procedures in nursing and
other health care practices.

REFLECTION POINT

Translating conventions into policy and law

The process of signature and ratification is explained in a brief paper entitled The
Convention on the Rights of Persons with Disability. This paper is available on the
Australian Human Rights Commission website: http://humanrights.gov.au

1 Note your reaction to the process of translating conventions into policy and law.
How does the process of translating conventions into policy and law protect each
community’s independence and sovereignty?

2 Is this protection important in your opinion?
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A policy maker is aware that there can be many different ways of translating principles
into practice, and sensitivity is needed so that the policies can be as effective as possible
in diverse community contexts. The next Reflection prompts you to think about the
community’s capacity to support expensive treatment options.

REFLECTION: COORDINATING CHOICES

Imagine you are involved in a care program that is coordinated, in conjunction with
many different health care providers in your local area. The money available for
care is controlled by a central coordinator—in this case, a nurse—and the money is
hypothetically capped for each chronic health problem.

Your client, Mr Helm, is in his mid-forties and has many complex medical problems
resulting from a car accident five years ago. This accident left him with internal injuries.
A new drug has just finished being tested, and has been registered. There is a possibility
that the drug could significantly help your client, but it is not known if the results, as
published in your professional journal, apply to him. The drug is also very expensive.
Mr Helm does not know about the new drug. He comes to see you as part of ongoing
rehabilitation, and expresses dissatisfaction with the current treatment plan. He
wistfully says that he wishes there was something else he could try.

Coordinated care places emphasis on working as a team. In relation to any particular
client, the objectives of care, arrived at by the team, are crucial. Discussing what each
member of the team is aiming for is important, as you have read in earlier chapters.
(Working models of managed or coordinated care are discussed in Chapter 10.)

Libertarian theories, in particular, would allow as much choice as possible to be
made by the individual patient. The professional may be obliged to promote such
a choice if they adhere to libertarian or other autonomy-based theories. Apart from
issues of ability to make treatment and life decisions, there is an issue of information
disclosure here. The professional holds information that may be relevant to the
patient’s choice. The importance of the patient knowing the relevant information before
treatment decisions are made is discussed in Chapter 8. Paternalism—which contrasts
sharply with libertarianism—may be at work if the practitioner or health care worker is
withholding so much information that it effectively nullifies patient choice.

Deontology would ask whether the possible treatment really is better for this client.
Research is essentially a balance of risks and benefits, as discussed in Chapter 7 ‘The
limits of care’. This is the case in drug development and research, as outlined in the
section on drugs in Chapter 7. Is a new untried treatment better than the myriad of
treatments—and side effects—currently available to Mr Helm? This value judgment
clearly needs to be made with professional clinical expertise and with the relevant
medical facts available.

In the case example about Mr Helm, the facts are scant. If the risks include
significant harm, the ethical obligation to care may translate into an obligation to
protect rather than chance further injury. The chance of further injury can be hard
to predict in situations where complex conditions are treated with multiple powerful

+ continued
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drugs. You may like to consider whether you are sufficiently knowledgeable or skilled
to deal with that drug, or with the combination of it and other medications that Mr
Helm is currently taking (and will, no doubt, continue to take]. The limits of skill are
a central issue in caring, and this was the subject of the reflective exercise ‘Learning
and limits" in Chapter 2.

The obligation to provide the best available treatment is double-edged. You may have
an idea of what is best, but is it ‘available’? Certain utilitarian theories that hold that
a good should be available to the greatest number of people gives society the ethical
authority to limit the availability of resources. Under these theories, limiting the access
that certain individuals have to certain resources is justifiable if those individuals
consume ‘too much’ of the health care budget.

In addition to considering whether a community can afford to offer or deliver certain
care, it may be prudent to consider whether there is community support for types of
treatment or intervention being available at all.

REFLECTION: GAUGING A COMMUNITY’S COMFORT LEVEL

Innovations in medicine and health care pose challenges. Transplantation medicine
has advanced, and surgery that is possible challenges us to consider whether it is
acceptable.

The trial of facial transplantation for people who had experienced devastating
facial disfigurement was considered early in the twenty-first century. In England, the
Royal College of Surgeons (RCS) considered and reported on their position. The RCS
discouraged full face transplants due to an anticipated inability to assess the physical or
psychological safety of the process. In view of the difficulty in assessing the risks, they
concluded that there would be a less than satisfactory consent process (Royal College
of Surgeons, 2003).

As you will read in Chapter 8, informed decision making depends on the availability
of good quality information on the risks and the likely benefits. The view of surgeons
differs from country to country. The first partial face transplant was performed in
France in 2005, for a woman with severe disfigurement from dog bites. It was reported
that the surgical team waited for ethical reasons, but were ready and technically
confident. The donor had agreed to be an organ donor, and the additional permission
was sought from the donor’'s family for the face transplant. That permission was
granted (Spurgeon, 2005).

There are implicit cultural tolerances of body parts beyond organs being ‘retrieved
and used for others. Think about what you—and those working with you—would accept.
If you are facilitating the group discussion, expect to hear different views, and encourage
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people to express those different views. Perhaps put up a body chart—if this is culturally
acceptable for your group—and take a show of hands on what body parts should or
could be transplanted. The aim is to gather as many views as possible within a short
space of time—say, 10 minutes in total.

Later, on your own, try to describe differences in what each of you would accept in
terms of different types of organ, tissue and body part transplantation. Identify cultural,
religious, and personal limits to what each person would accept. There are some
cultural taboos and religious prohibitions that guide everyday life for many people. Try
to list as many of these as you can for yourself, then next to each one list medical
interventions that you have heard of that would not be acceptable for you. Then consider
if you would be prepared to offer them to someone else, even if they were not preferable
or acceptable for you.

Questions of personhood may affect your reasoning on what part of a body, if any,
could be used in transplantation or if alternative means of regeneration of tissue
should be pursued. Issues of personhood are explored in Chapter 9. Considering the
availability of organs for transplant, you may like to reflect on whether it is a gift from an
autonomous person and their relatives, or if it is a community resource. This is explored
further in Chapter 10. A utilitarian and a consequentialist would regard it as a resource,
to be used for the end result that promises the greatest benefit for the greatest number.
You could find out a little more about communitarian ethics, and consider whether you
would be comfortable to apply what a community regarded as the best way forward in
this instance. A communitarian would regard it as a resource, as under that framework,
the community value is the most important arbiter of acceptability. On the other hand,
a virtue ethicist would afford the professional involved far more importance in actively
defining what rules or laws could be useful as safeguards, before perhaps negotiating
a way forward.

In some ethics theories, reaching agreement on what is ‘right” or ‘ethical’ may not
be crucial. Some theories, such as proportionism, emphasise acknowledging difficult
situations, diverse views, and guiding values and rules, and then simply doing the best
you can in the sense of finding a path that is practical in a given context, and allowing
for the fallibility of human nature. It is a pragmatic approach, and is ideally chosen with
a knowledge of the ethical choices—including rules and values—and balancing those
with what is practically achievable. Refer back to Chapter 2 for the use of community
consensus in libertarianism and deontology.

Individuals’ beliefs and convictions can affect the availability and delivery of many health
care processes. Anticipating this diversity of opinion and conviction—and understanding
that some people will not feel able to take part in certain processes—is part of effective
health care delivery planning.
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conviction
Firmly held belief.

REFLECTION

Religious conviction and actions

Consider the following situation, which is adapted from a media report.

A taxi driver was allegedly called to pick up a package from a blood service and
deliver it to a hospital. The package contained blood. The blood was urgently needed for
an operation—but it never arrived. The blood was allegedly found abandoned near the
driver’s taxi depot, with the packets pierced and unusable.

What do you think?

If the driver did in fact dump the blood, and tamper with it, did he have a right to
act on what seems to have been his religious convictions that use of blood was
fundamentally wrong?

Conversely, did those who gave it to him have an obligation to ensure that he was
agreeable to delivering the blood before they entrusted it to him?

Would any of your own convictions or religious beliefs prompt you to decline to take
part in some health services? If so, explain what the objection would be, based on your
conviction or belief.

Any practices that challenge religious convictions can raise dilemmas for individuals
holding those particular convictions. Any part of practice that challenges religious convictions
is also ethically suspect for individuals who adhere to those faiths. For instance, Jehovah’s
Witnesses believe that it is wrong to place foreign blood matter into a person’s body. Thus,
for strict Jehovah’s Witnesses, taking any part in a process that aims to place blood or blood-
derived products into people poses a dilemma. Subsequently, problematic medical practices
include not only blood transfusion, but any collection or use of blood products.

The hypothetical in Religious conviction and actions’ stimulates discussion of what
the bounds of acceptable behaviour are, who determines these bounds, and which should
prevail: community expectations or moral and religious conviction? Bear in mind that the
taxi driver is not a health professional. He has not sworn to abide by a code of ethics.
He has not agreed with the charter of the hospital. Yet he, like many other non-health
professionals, is involved in the delivery of health care services. He, like the millions of
hospital support-staff (and ancillary staff) around the world, is one of the people who make
the system—and the current set of health services—succeed or fail. You might like to
consider whether any of the responsibilities and ethical aspects of practice discussed in
Chapter 2 are relevant to the tax driver as a non-professional, and how rules and codes could
apply. Kantian ethics would suggest that a categorical imperative should be universal in
order to be a robust rule that should be pursued. If you feel unhappy with the consequences
of the taxi-driver’s action, and that this outweighs his personal convictions or desires, then
you may be leaning towards the utilitarian reasoning frameworks. Jurisprudence scholars
and philosophers might also point to the criminal law as an expression of penalty for
conduct that a community finds unacceptable. As noted in Chapter 2, the community is
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able to define a limit and create a rule that has philosophical significance in many ethics
reasoning frameworks.

You could look up recent standard operating procedures—it is likely you will find that it
is no longer acceptable for a health service to use taxis for such deliveries.

People can express their professional autonomy by non-performance of certain
procedures. Perhaps the taxi driver’s action was an example of this: an expression of his
choice not to be party to something he regarded as unacceptable. Is that any different from
the way that some health care institutions do not provide abortions? Would the taxi driver
be morally part of something that was sinful if he had delivered the blood for others to then
use? Think about the difference between not being party to something, yet allowing it to
continue to happen, and actively stopping such procedures from happening under someone
else’s purview. The difference between allowing a harm and actively causing it has relevance
in many deontological and virtue ethics discussions.

Integrated contemporary ethics debates

Ethics tools and reasoning frameworks are evident in contemporary ethics debates, as well
as in debates on law reform. This section contains an example of contemporary use of classic
philosophical and ethics reasoning frameworks in thinking about end of life issues. You will
find yourself thinking quite closely about the way ethics contributes to the setting of standards
and the navigation of such complex professional practice issues.

Suicide

Suicide is the killing of oneself. Arguments about whether or not suicide is a legitimate action
tend to centre on whether a person should interfere with their own life. Arguments against
the legitimacy of suicide often rely on the ‘God-given’ sanctity of life; those supporting its
legitimacy often rest on the principle that one’s own life is a natural extension of autonomy
(Honderich, 1995, p. 859). Proponents of each of these positions seem to agree that suicide
attempts by people without capacity, who by definition are not acting autonomously, should
be thwarted. Depressive symptoms, for instance, can often be seen in people who attempt
suicide. Health care workers whose clients manifest suicidal tendencies often intervene to
treat or refer the client for their depression, to ensure their safety and help them to return to
competent decision making.

REFLECTION: FINAL PLANS

Ponder the following dilemma, which was written as part of a study about ethics in a
general practice setting. The vignettes in the study were constructed in response to the
ethics concerns of general practitioners and consumers, and were determined from a
survey (Berglund et al., 1997).

+ continued
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A 52-year-old woman has breast cancer with bony secondaries—meaning that the
cancer has spread to the bones. She is not currently in pain and could, with treatment,
have a good quality of life for two or more years. She tells her GP that she will not take
the medication and that, after getting her affairs in order, she is going to kill herself.
The GP discusses this with her, and suggests that she seek counselling, but the woman
refuses.

Some six months later, the woman is found dead in bed, having overdosed on
medication prescribed for a recent hip fracture.

1 Even if suicide is not illegal, aiding suicide still could be in many jurisdictions. Did
the doctor aid the suicide?

2 |s the choice the woman's alone?

Euthanasia

Euthanasia literally means an ‘easy death’, or a ‘good death’. It has been hotly debated,
particularly in Australia with the debate over the Northern Territory law giving people a
right to a physician-assisted death (Rights of the Terminally IIl Act 1995 [NTI). Supporting
patient autonomy—in part through comprehensive patient understanding of the extent and
significance of their illness—was debated, as a safeguard that the decision to die is voluntary,
and whether it was sufficient as the primary reason to allow voluntary assisted dying.

Participants in the original Northern Territory debate used key ethical terms in very
different ways, as is demonstrated by a piece of research informed by a social constructivist
perspective. By examining written comments and interviews about the issue in Australia,
Oosterhof and colleagues found that while key players in the euthanasia debate relied on
moral arguments—especially the concept of autonomy—they applied these arguments and
concepts quite differently (Oosterhof, Scholten-Linde, Houtepen & Berglund, 1996). This
analysis highlights the usefulness of reflection on the debate, as well as the importance of
actually debating such a complex and emotive issue.

The passing of this Act was followed by the lengthy development of protective guidelines
before a handful of people used the Act to gain medical assistance to die. The death of the
first person to make use of the provisions under the Northern Territory Act was reported
in the media. Although the first media report on his situation stated that he wished to
remain anonymous, his name was revealed and his explanatory letter referred to in many
subsequent media reports. The first media report was in 1996 (Alcorn, 1996). The general
practitioner who cared for the person assumed significant notoriety, as he was willing to
explain and promote the rationale of allowing an individual choice of this sort (Slaytor &
Lesjak, 1997).

Subsequently, a private member’s Bill, known as the Andrews Bill, designed to
overturn this legislation, was introduced into the Commonwealth Parliament. Eventually
the Euthanasia Laws Act 1997 (Cth) overturned the Northern Territory law in the
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Commonwealth Parliament, removing the right of the territory to legislate on euthanasia,
so the Act was without effect.

The Commonwealth Act meant that euthanasia then returned to being judged as
equivalent to murder or manslaughter. The initial Northern Territory Act and the process
involved in its inception and its eventual defeat involved people at all levels of the
community in active debate about euthanasia. Productive ethical reflection and debate does
not only involve canvassing viewpoints—we also need to spend time defining the terms
and clarifying what we are discussing. Poor definition of terms was one criticism that was
made of the Andrews Bill. In particular, as noted by Cica, this Bill's failure to adequately
define what is ‘the form of intentional killing called euthanasia’ may have skewed the debate
(Cica, 1997). Although some attempt was made in 2018 for the Commonwealth to give up
its restriction on the legislative authority of the territories (Judd, 2018), the Parliament
did not proceed further with that Bill, so the situation remained unchanged. In theory, the
Northern Territory law remains in place, and there may be further calls for a Bill to be put
forward in Commonwealth Parliament to remove the effect of voiding the legislation.

Bills on dying with dignity are debated from time to time in other jurisdictions, such
as in South Australia in 2016 and Victoria in 2017. Parliamentary debate provides an
interesting insight into current discussion at community and government representative
level on voluntary euthanasia, when a draft piece of legislation, called a Bill, is presented
for discussion to parliament (Voluntary Assisted Dying Bill 2017 (Vic)). Victoria’s legislation
passed both houses in 2017, after a series of debates and amendments were made to the
proposed Bill (Voluntary Assisted Dying Act 2017 (Vic)). You can look up the Victorian
Parliament website to see that it was debated in the Council in the sittings 31 October
2017 and 2-3 November 2017; and in the Assembly in the sitting 17-19 October 2017.
A State’s law has a different status to a Territory’s, as a State is self-governing over many
matters.

After the law had been passed in Victoria, accompanying voluntary assisted dying
regulations were developed to take effect on the date the law is in effect, 19 June 2019.
The purpose of the regulations is to facilitate the objectives of the legislation that has been
passed, setting out practical administrative requirements for the safe and effective delivery
of the health service that has been permitted by law. The safeguards and administrative
processes were developed within the Department of Health and Human Services, and with
the benefit of expert input and wide consultation.

Recommended safeguards were set out in an advisory panel report. The recommended
Victorian safeguards include regulations to ensure the following:

+ voluntary access and eligibility criteria

« that the person themselves initiates a request, which is witnessed by independent
witnesses

+ that the person takes time to consider going ahead

+  assessment processes

+ that the person is informed of the diagnosis, prognosis and treatment options

+ self-administration of medication
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+ delegated management for returning the unused medicine

«  practitioner choice and protection within the legislation

- reporting obligations

+ criminal sanctions related to falsifying records or inducing a person to act

+ oversight by an independent statutory body (Victorian Government, 2017, pp. 180-2).

The regulations were then developed, to include practical safeguards such as:

+ the person making two separate requests for a permit to access assistance to end
their life

+ awaiting time between first and final requests

+ documentary evidence on the person’s disease and diagnosis available to the
Department Secretary who would grant the permit

+ the person having decision-making capacity

+ aplan for the disposal of the unused medicine with a designated responsible contact
person.

Practical requirements, such as labelling the lethal medicine and safe storage box ‘This
substance will cause death’, were set out (Dow, 2018; Victorian Government, 2018). One
of the community safeguards is that the person has resided in the jurisdiction for a period
of time. From a practical perspective, this means that the jurisdiction requirements, and
reassurances, in documented form that will be sufficient, will be available to administrative
decision makers in deciding to issue a permit.

This jurisdictional requirement is not always implemented in other countries. For
instance, a Swiss hospital reportedly decided many years ago to allow patients from other
jurisdictions with the intention of committing suicide to use their beds, with the explicit
help of assisted suicide groups. A patient with an incurable disease, and of sound mind,
could be admitted if a persistent wish to die had been expressed, and they were able to carry
out the final act themselves. The hospital was reported to state their overriding principle of
respecting the patient’s wishes as determining their decision (Chapman, 2006).

As for any health decision that is made by a patient involving an ethical or moral
element—even if legislation permitting voluntary assisted dying was passed in a jurisdiction,
and regulations supported a practitioner involvement—a practitioner may decide not to
contribute to the process. In addition, hospitals and health services can choose whether or
not to support their practitioners and resources being involved in the delivery of particular
services. As is the case relating to abortion, if the practitioner does not wish to assist in the
process, they would be obliged to refer the patient to someone who would be prepared to
discuss or investigate the issue. This discretion is part of the notion of professional caring. It
is up to each professional to decide what type of care they are prepared and willing to offer—
in other words, to define beneficence in their own terms. (See the discussion of beneficence in
this and earlier chapters.) There may be a fundamental objection, or a more practical concern
with the adequacy or nature of administrative and protective safeguards that were in place.

Other states, such as Queensland, are likely to bring on debates on the issue. When a
Member brings a Bill to parliament, the debate on the floor of parliament is initiated, and
time is set aside for that discussion.
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REFLECTION: PRINCIPLES IN REGULATIONS

The process under Victorian legislation and regulation is represented in the flowchart in

Figure 4.1 (Victorian Government, 2018).

CHAPTER 4 AN ONGOING DIALOGUE RELYING ON ETHICS TRADITIONS

FIGURE 4.1 PROCESS UNDER THE VICTORIAN ASSISTED DYING REGULATIONS
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The Victorian voluntary assisted dying framework became publicly available in
late 2018 (Victoria State Government, 2018). The steps represented in the flowchart
are mainly drawn from the Easy English document about the voluntary assisted

dying laws.

+ continued
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There is a sense in the Voluntary Assisted Dying Act 2017 (Vic) of the importance of
establishing with sufficient certainty evidence:

e that the patient's illness is terminal
e thatitis the patient, and not some other party, who is seeking the ‘treatment’

e that there has been considered reflection—on the part of the patient—in reaching
the final decision of their life.

As an exercise in identifying the nature of the key ethical issues in the process, tag the
boxes in the flowchart with the principles of beneficence, non-maleficence, autonomy,
or justice. The competent and autonomous nature of the decision is a crucial link in
each step.

Euthanasia can mean many things; most notably, it can be ‘active’ or ‘passive’, ‘voluntary’
or ‘involuntary’. Active, voluntary euthanasia, which is what the debate is currently about, is
‘the deliberate hastening of death, on request by a person, to ease distress’ (Baume, 1996).

In an early article on euthanasia, Anthony Flew argues that the will of even one individual
who wants euthanasia can create a legal right to euthanasia. This argument relies on the
importance of upholding a person’s liberty, and on the suffering that would occur if their life
were to continue (Flew, 1970).

Caution is often advised to safeguard against the possibility that euthanasia might
occur in connection with less-than-extreme illnesses, or against the occurrence of active,
involuntary euthanasia, in which people’s lives may be ended against their will (Murphy,
1996). These concerns have been expressed in relation to euthanasia in the Netherlands,
where euthanasia was illegal for some time, but prosecutions were not required by law.

Medically assisted euthanasia is now legal in Belgium and the Netherlands, and is
regulated. Patients state their wish repeatedly, to their doctor, with whom they must have an
ongoing relationship. Their doctor then seeks a second opinion and investigates alternative
treatments that may provide potential improvement in the patient’s condition, and notifies
the review committee of the patient’s request. Each case is subject to a review process before
final plans are proceeded with (Smets et al., 2009). The slippery-slope argument—an
argument that relies on the notion that allowing something in one situation opens the way
for the same action to be used unacceptably in different situations—is often used in debates
about euthanasia.

A cross-sectional survey of physicians asking about the use of euthanasia, physician-
assisted suicide and other end of life practices in the Netherlands—and statistical analysis
of all deaths and causes of death in the Netherlands in 1990, 1996, 2001, 2005 and
2010—has been reported in a leading American medical journal. In 2010, almost 20 years
after the euthanasia legislation was enacted, euthanasia was the cause of 2.8 per cent of
deaths, without significant increase if rates back to 1995 are considered, and continuous
deep sedation up until death was more frequently used in 2010 (12.3 per cent of deaths
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in 2010, compared with 8.2 per cent of deaths in 2005). Other means of death were
very rarely used and less often than before, including ending of life without a patient’s
consent (0.2 per cent in 2010), or a patient’s decision to stop eating and drinking (0.4 per
cent in 2010); of the latter, half had made an unsuccessful euthanasia application. The
authors commented that the law had increased the transparency of end of life practices
(Onwuteaka-Phillipsen, 2012).

There is also concern that a more fundamental discussion over adequate resources for
services would be neglected. Part of the debate over the Northern Territory legislation was
about whether fewer patients would be asking to die if more could be done to offer dying
patients effective care and comfort in palliative care. This was echoed in the debate in the
Victorian Parliament. In addition, there were calls for a closer examination of the social
causes of suffering so that they could be addressed. Inappropriately relying on assisted
dying as a solution to such problems, such as inadequate caring for the aged and elder abuse,
would in itself be a slippery slope, as argued by leading bioethicists (Somerville, 2016).

The form of euthanasia that was supported in the now inactive Northern Territory
Act can be called suicide or physician-assisted suicide. The procedure involved the patient
initiating the process by pressing computer responses to confirm that they wished the fatal
medication to be administered. Of course, the doctor had aided the process by setting up the
equipment and preparing the fatal compound.

The first documented physician-assisted suicide took place in the USA in the 1990s.
A former physician was with an Alzheimer’s patient who had travelled across the USA to
seek his help to die. The article that first reported this suicide is a useful starting point for
discussion. The photo in the article shows the suicide ‘device’: three intravenous (IV) bottles
connected up to a drip. The process is set up by the physician, then the drip is started by the
patient pushing a button. The process begins with a harmless saline solution. This solution
is then increasingly infused with two drugs to induce unconsciousness, and finally, heart-
cessation and death. This article reports that the former physician, ‘a long-time advocate of
euthanasia, said he took the action partly to force the medical establishment to consider his
ideas. He said he knew he might face arrest’ (New York Times, 1990).

REFLECTION: ASSISTING WITH FINAL PLANS

Whether patients are entitled to ask for help with their final plans, or similar help, and
whether doctors or other health care workers should provide it, are crucial questions.
Examining ethics-related codes can help you to identify the controversial points in the
euthanasia debate. Take one consumer code of rights and responsibilities, such as that
set out for the Australian public health system in the Australian Charter of Healthcare
Rights, available through the Australian Commission on Safety and Quality in Health
Care website: <https://www.safetyandquality.gov.au>.You could also use the Australian
Medical Association (AMA] Code of Ethics for this exercise, as a physician is involved
under legislative provisions in all jurisdictions.

+ continued
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Try to identify points of possible support or opposition to the action that the former
physician in the USA reportedly undertook. This exercise highlights the emphasis on
patient autonomy, in both consumer and professional codes. It also underlines the
importance in the context of euthanasia of assessing how ill someaone is, and whether
treatment options are available or have been tried.

Regarding the dying patient, the AMA code of ethics states: ‘Remember the obligation
to preserve life, but where death is deemed to be imminent and where curative or life-
prolonging treatment appears to be futile, try to ensure that death occurs with dignity
and comfort’ (AMA, 2006). There is a fine balance between allowing and promoting
patient choices—and a patient’s life-wishes—and bringing harm to patients.

You will likely discover that there are some principles that can be interpreted as being
in favour of professional assistance in euthanasia, and others that can be interpreted as
being strongly opposed.

Some circumstances—such as where the client is too young to express a choice, or is
otherwise incapable of doing so—can generate debate that runs for decades. This happened
in a case in the early 1980s, where a newborn infant with Down’s syndrome received only
nursing care and painkillers, under medical instructions. The doctor was acquitted of
attempted murder, and a debate began over issues of personhood, disability, treatment
decisions and, more broadly, euthanasia. The case is the basis of Raanon Gillon’s classic book
Philosophical Medical Ethics (Gillon, 1986).

It is perhaps not surprising that debate over euthanasia polarises people’s viewpoints
according to their preferred ethics frameworks. Neil Brown has suggested that the debate
is characterised by a split between utilitarians—who may consider actions that, although
concerning or even harmful, will result in a desired end—and deontologists, who will always
act to preserve rules such as the integrity and sanctity of life (Brown, 1996).

Summary

You should now feel more confident in recognising ethics reasoning that is drawn from
certain ethics frameworks. You have learnt that ethics reasoning can be found in places
other than ethics texts. It is alive and well in policy and laws—and is certainly active in the
discussion and debates that are part of lawmaking and law reform. You have learnt from
contemporary ethics debates on suicide and voluntary euthanasia that a jurisdiction’s laws
and regulatory frameworks represent community ethics positions, and that the legal limits
are continually shaped by ethics issues and positions that are adopted by stakeholders in
the debates. The debate is at the same time contemporary and timeless, as similar themes
emerge in both ancient and modern discussions. Ethics frameworks can help—and the
choice is yours to apply your own chosen framework in your reflection and reasoning.
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STUDY QUESTIONS

1 Briefly describe the reasoning process used in three of the following ethics
frameworks: deontology, utilitarianism, normative ethics, proportionism, relativism, casuistry.

2 Select one framework and comment on the ‘Final plans’ Reflection dilemma to suggest what, if
anything, the GP should have done.

3 Choose an integrated issue from an earlier chapter. Select your preferred ethics reasoning
process and apply it to suggest your preferred way forward.

SAMPLE ESSAY QUESTIONS

1 Research contemporary initiatives in elder care, and safeguards in relation to elder abuse.
2 Describe the current standards, and comment on the contribution of law, ethics and regulation
in the formation and implementation of these standards.
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CHAPTER 5

Respect for a patient’s journey

LEARNING OBJECTIVES

e To appreciate the significance of demonstrating respect for a patient in their
health care journey.

e To practise defining the objectives of care.

e To be able to define and explain standards of information disclosure.

KEY TERMS

dignity trust
paternalism veracity
respect wishes

substitute decision maker
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Becoming unwell and seeking treatment

When you meet a patient or client for the first time, you meet a new person. A first guiding
rule is to respect people for who they are, as an individual.

REFLECTION POINT

People you meet

Take a moment to think about the last client—or person—you met. What did you notice
about them? What did they tell you about themselves? What makes this person different
from other people? What makes them who they are?

1 Make a note of what you noticed about the last client—or person—you met.

2 What do you think people notice when they meet you for the first time?

When a person falls ill—or has a need for a health service—they are coming to terms
with that illness or need and, at the same time, entering a health service, meeting you, and
seeking your help.

INTEGRATED LEARNING AND PRACTICE

Why is the way you greet a patient important?

Ethics standards emphasise respect for a person and maintaining their dignity.

Legal principles support the clearly defined interactions in caring relationships
between two persons, as duty of care is then assumed, and a process of communication
begins which may lead to formal agreement to further interaction or treatment.

Regulation around respectful interaction is evident in patient and institution
charters. Introducing yourself at the start of every shift is part of institutional policy, as
part of a handover and as a demonstration of taking responsibility for aspects of care—
for instance, if you have been allocated patients on a ward. It also shows that you are
respecting the rights of patients to know how their care is being managed.

The principle of ‘respect for persons’—otherwise known as the principle of autonomy—
is about respecting the wishes and dignity of each person. Many people, when asked
to respond to the question How do you respect people?, would write issues such as
‘acknowledge them as people’, ‘listen to them’, ‘treat them with dignity’, ‘ask for and listen
to their opinion’, and ‘give them privacy’.

In practice, the principle of ‘respect for persons’ often revolves around individuals’
freedom to plan and choose what will happen to them—that is, their right to be
autonomous. ‘Autonomy’, derived from the Greek terms autos and nomos, means self-rule.
In the context of health care this refers to the client having a degree of power over treatment
decisions. A frequent misunderstanding among students is that it is about professionals
deciding what should be done in any given treatment situation. While there is such a thing
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respect

Hold in high regard
and esteem, and
to refrain from
interference with a
respected person.

wishes

Desired states,
thought or actions
that would bring
happiness if
attained or realised.

dignity
Quality of
worthiness.
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PRACTICE
EXAMPLE

as professional autonomy, the terms ‘autonomy’ and ‘respect for persons’ generally refer
to client autonomy.

To be able to uphold people’s autonomy, to uphold respect for persons, you need to
know a little about them. But first, you need to put them at ease. Clients entering your
health care service are likely to feel sick, anxious or scared—or all three. As a competent
professional, you should strive to put people at ease. Once you have done this, you can
begin to hear the client’s story and understand them as a person. You need to know what
has happened, what their symptoms feel like, what the client values, and what they would
prefer. First things first: What is the problem? What brings them to a health care context?
How urgent is it, and how much time do you have to work through the possible options
in care?

Culturally competent palliative care

Susan Alexander

Susan has been a Registered Nurse for 12 years, working predominantly in
palliative care and academia, and has a strong interest in professional issues.

Melanie is a 68-year-old patient who identifies as an Australian Aboriginal. She has recently
been diagnosed with bowel cancer that has metastasised to her liver and lungs, and is
currently hospitalised because of malnutrition and worsening dyspnoea. A CT scan has also
revealed possible metastases to the brain.

The Western biomedical model of health suggests that patients be informed
compassionately—but honestly and directly—about a terminal diagnosis. The ethical
principle of autonomy supports this approach. However, people of Aboriginal and Torres
Strait Islander descent prefer a non-direct approach when discussing such matters. They
may even prefer for somebody else—for example, an Elder or community leader—to be
advised, who will then advise the patient. Instead of using terms such as death and dying,
it may be preferable to use terminology such as bad news, sorry business or finishing up.
This approach still complies with autonomy because the patient is making decisions about
who will be informed and the manner in which information is delivered. It is also complying
with beneficence and non-maleficence, as harm can be caused to people if their cultural
requirements are overlooked.

Melanie has requested the assistance of an Aboriginal Health Worker (AHW) who will
contact her community Elders. The AHW will also contact a traditional healer, because
Melanie has strong beliefs in the power of bush medicine. Although Melanie has not had
a direct conversation with her oncologist, she realises she is seriously unwell and has
requested that the Elders and community leaders begin planning for the return of her spirit
to the land of the ancestors.
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1 As a health care professional, reflect on your own responses to the idea that a person
may require the services of a traditional healer while an inpatient in @ modern,
technologically advanced health facility.

2 Preferred terminology has been suggested. What other communication strategies
would you adopt to optimise communication between yourself and Melanie?

3 What are some of the sources that you can access to develop your own knowledge of
culturally competent health care?

Each client should feel that they are being respected. Each member of the team will

contribute to that objective, with your input and guidance.

CASE EXAMPLE

Anh has yet another appointment

Anh'’s life seems to be full of tests and appointments and procedures at the moment.
Next for him on his calendar is a pre-admission check and an ECG test, before a routine
surgical procedure.

Anh had been thinking about an unusual, slow-growing lump at the top of his thigh
for some time, but he was busy with other tests and a few heart issues, and put off doing
anything about it. Now that things had settled down, he decided to ask his GP about
it. A couple of ultrasound scans later, and with the lump likely to be lipoma, the next
decision was whether to have it removed or keep an eye on it over time with more scans.

Given his preference, Anh's GP referred him to a surgeon, who agreed that surgery
was an option, if the lump had become uncomfortable. Anh decided to go ahead as a
public patient. He completed some pre-admission paperwork, with previous details,
medical history and consent to the procedure. A few weeks later, Anh was asked to
come to a pre-admission clinic the next week, as the medical director thought, given his
cardiac history, he would benefit from this further assessment.

Arriving at the clinic, Anh waited at the desk with two others ahead of him, then he
was greeted with a smile and his name was found on the list very quickly. The receptionist
explained that he would see an anaesthetist and a nurse, and the visit would take one to
two hours in total. He sat and was soon asked by the anaesthetist to come and talk to herin
a private room. She introduced herself and patiently asked details about previous adverse
reactions to medications and checked recent cardiac summary reports. She spoke with
Anh about choices in anaesthetic approach, including that a general anaesthetic might not
be needed. They agreed it could depend on the surgery logistics, so it could be discussed
further on the day with the anaesthetist and surgeon as well.

+ continued
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Anh was asked to return to the waiting area. He noticed that interpreters were
waiting also and they and the patients they were accompanying to the clinic were greeted
respectfully, so he guessed that was all pre-arranged and routine. On the wall in the
waiting room he read a sign ‘What can | expect from the Australian health system?’
He agreed they got a tick for all areas listed: access, safety, respect, communication,
participation, and privacy. He noticed the name on the sign, and that the main points
came from a charter—the Australian Charter of Healthcare Rights. Within another
15 minutes, the nurse introduced herself and asked Anh to come to her private room.
His blood pressure (BP), height, and weight were recorded. Clear information about the
day of the procedure was given to him verbally and in writing. An ECG test was done,
and the results shown to a doctor before Anh then left, with an ‘All OK" message given
to him. He thanked the nurse and the receptionist as he left.

Thinking about why the appointment process was so smooth and good, he reflected
that the clinic was orderly and calm. Only as many people as could be seen were checked
in, and the administration was efficient. Enough time was given, and each health carer
was very clear and confidentin their role. No one seemed rushed. He had already noticed
the Patient Charter, and he also saw a printed message that the hospital was accredited
according to the Australian Council on Healthcare Standards [ACHS) standards as he
left the front door of the hospital. He left the visit feeling respected, safe and reassured.

Reflect on why Anh’s visit was so positive. Think back to the issues on quality and
safety and competence that you read in Chapter 2 ‘Standards for professional training
and practice’, as well as the principles of acceptable therapeutic interactions in
Chapter 3 'How the law shapes health care” and Chapter 4 ‘An ongoing dialogue relying
on ethics traditions’. You will be reading more on the integration of interpreter services,
given the fundamental importance of patient information and consent processes, in
Chapter 8 "Lifelong practice in decision making'.

CASE EXAMPLE

Monica’s new journey has begun

Monica was worried that an occasional shaking in her legs when she stood still could be
something serious. Her GP referred her to a private specialist neurologist, who asked
for some tests to be done—pathology blood tests, brain CT scan, electrical impulse
study—before Monica was due back to discuss the result.

The gap—that is, the amount above the Medicare rebate—for the first specialist
appointment was about $200. The gap for the brain scan was similar. Monica waits to
book the next test, so that all of the bills won't need to be paid in the same month. She
booked in for the electrical impulse study as soon as she could afford to, knowing that
it was important to rule out certain serious possibilities.

The waiting room was crowded and appointments seemed to be double-booked or
running behind. The receptionist was distracted and curt—probably just overwhelmed.
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Monica was surprised when a junior doctor came to collect her. He introduced
himself, sought her consent to start the testing, and then commented that so many
people with tremors can’'t stand up properly as their condition worsens, so he wanted
to check if Monica could stand up for a few minutes for the testing. The initial readings
were conducted. As the doctor started, he added, You'd be surprised, some people can
fall over if you ask them to stand at all.’

The specialist doctor she has booked in to see joined the assessment for the last
10 minutes. After he introduced himself and double-checked the initial readings, both
doctors turned their backs on Monica to concentrate on the machine readings. After a
little while they exclaimed to each other, ‘That's good!"... and after a short pause, ‘Now
you can clearly see the XYZ pattern ... there!” After a few moments, Monica realised
that a good reading may not be ‘good’ news for her, even though their technical skills
in capturing it were clearly top notch. She felt devastated, and isolated, and was quiet
for the rest of the test.

She returns to the neurologist to discuss the findings, aware that the gap was now
near $1000.

What would improve Monica’s journey so far? The journey is a series of small steps,
and all practical suggestions would be welcome. You may remember from Chapter 2
that communication issues are one of the most common complaints made about
practitioners, health care workers and health services. Try to offer some suggestions
from Monica’s perspective.

Look at the Consumers Health Forum research, with a survey finding that out-of-
pocket medical bills exceeding $10,000 have become common for some conditions,
for surgery, and for other treatment and diagnostic tests [Consumers Health Forum
of Australia, 2018). You will see scenarios dotted throughout this chapter that should
prompt you to start thinking about different people and different situations in health
care. It is quite routine in health care for situations to develop over time, and for
different ethical challenges to emerge at different points of the process of care. Make
your preliminary notes on this case—and the other cases when you read them—then
return to them when you want to add more ideas to your analysis. You could use the
cases as revision exercises for issues raised in other chapters.

Remember that when making your decisions in the future, you can rely on a rich
tradition of reflection and analysis that can be found in the ethics writings of others. Listen
to and learn from the decisions made by those who have worked in health care before you
or who work alongside you, and actively reflect on your practice. The wisdom that you will
build will serve you well in making robust decisions in your everyday practice.

The start of each journey is a significant moment for a patient. The initial decision to tell
others about private information, to allow someone to touch us to see what is wrong, and
to tell others something that is personal is at the heart of health care. We all have different
thresholds of privacy, as the next Reflection exercise shows.
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Getting to know clients is—at the same time as you begin to understand what has
happened to them—is crucial. Unless you know a little about the client, it may be difficult
to respect and promote their autonomy. You might need to know whether, for instance,
when faced with difficult decisions, they would simply prefer to be left alone to think things
through, or whether they would like to talk things over straight away. You might need to
ask directly to find such things out, and you might need to undertake gentle questioning
or negotiating to come to an understanding of what treatment or management plan the
person would like or prefer—given a reasonable choice—and how they would like to receive
it. Some standards of disclosure of treatment information rely on this mix of questioning
and negotiating. You will read more about them later in this chapter.

REFLECTION: MAKE A WISH

We all have different thresholds in relation to being able to think about what we want,
being able to express it, and being able to ask for something. We also have different
thresholds as to how inclined we are to further other people’s wishes. This is at the heart
of who we are, and consequently is crucial to how what we want might be achieved. This
brief exercise illustrates how very different we are from each other.

In a group setting, ask the following question of the person sitting next to you: ‘If
you could wish for anything, what would you wish for?" Make it clear that you want them
to tell you only one wish! Then change roles, so that both of you get to tell each other
your wish.

Some people have trouble thinking of a wish. Should you, if you believe in autonomy,
help them to think about what they want? Or is it their right not to think of anything? If
they have thought of something, but feel shy, should you help them to tell you? Or should
you leave them be? You will be able to read a more detailed discussion on privacy later
in this chapter, as well as in Chapter 6.

Once the wish is expressed, group members should think about whether it is in their
power to grant the wish they heard fully, or whether they could help the person part way
towards their wish.

In other words, do they agree it is a good wish, and do they feel able or obliged to
help? Ultimately, do they feel obliged to help the person in their pursuit of that wish?
Their answers will indicate something about how much they value autonomy in its
own right. To further autonomy as an absolute right is to further the client's wishes
regardless of whether it would be the professional’s preferred wish.

Even if patients seek health care on their own behalf, be aware that individuals
can approach their own role in their health care quite differently. Researchers have long
recognised different types of consumers, including:

the modern consumer—who makes demands and is assertive

the traditional client—who feels powerless and relies heavily on trust (de Ridder et al.,
1997, p. 557).
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Some researchers have questioned whether clients want to be involved in decision making
at all (Deber et al., 1996).

The Consumers Health Forum of Australia (CHF) is the national peak body for
consumers. The CHF advocates for ‘safe, quality, timely health care’ supported by the best
health information and systems the country can afford, advocating that consumers should
learn how to take charge, by learning what to know and what questions to ask. You could go
online to see short clips and featured stories on the CHF website <www.chf.org.au>.

Bear in mind that although the health care encounter may not have been initiated by
the patient themself, they are still the patient, not the person or persons who organised the
health care encounter on their behalf.

Clients expect to receive help when they are sick, and they expect to receive help so that
they do not become sick. Our society is set up to provide this within reasonable limits, and
you have chosen to train so that you are able to contribute to the health care endeavour.
When you become a health care worker, others expect certain things of you—and you have
taken on the responsibility of meeting those reasonable expectations.

In broad terms, we are all part of a reciprocity of interactions, expectations and benefits.
This reciprocity was explored by the philosopher Hume. Hume made a distinction between
natural virtue and artificial virtue. However, Hume’s use of the word artificial did not imply
that he thought artificial virtues lacked virtue. He used the word artificial to indicate actions
that furthered the system of reciprocity that underpins society and aims to ensure the
wellbeing of every individual (Honderich, 1995, p. 380).

All members of society expect to receive the benefit that living in our society promises.
What consumers want is a reliable health system that is there when they need it. As a health
professional, you play a role in delivering those benefits to others. To be successful, you will
need to communicate clearly to clients what it is reasonable for them to expect, and what
responsibility can be shouldered by the health professional. They do need to present to you
for care first though—or do they?

What is your reaction to the next Reflection? Try to take the suggested analysis a little
further.

REFLECTION: WORRIED ABOUT MUM

Ms B has recently moved from the country to an outer suburb of a large city to take up
astudent place at a college. She has two small children, and is receiving a government
study subsidy and family support benefits. She is enrolled in a diploma course and
hopes eventually to be able to support herself and her children, for whom she is the
sole carer.

Ms B wants to arrange routine immunisation for her children, and visits a local GP.
She takes their record of immunisation with her, which is entered in the back of the
children’s Child health book. This book, kept by Ms B, contains entries of the child health
nurse visits from when they were babies, and the immunisations they had received. The
children are examined, and a history of their health and previous illnesses is taken by

+ continued
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the GP and noted in their new medical records. Both children appear to be well, and are
given the vaccines that are due for them according to the recommended immunisation
schedule. The vaccines were only given after checking that they didn’t appear to have
been given any of them previously—this was done both by asking Ms B and by reading
the entries in the immunisation records.

Ms B is advised when to bring the children back for their next booster. A record of
immunisation is entered into the Child health book, and also in the GP’s own records.
The GP bulk-bills for the children’s consultation—not asking for money from Ms B for
the consultation or vaccines—noting the Medicare and the Health Care cards that Ms B
produced at the reception desk earlier.

The GP also asks Ms B whether she already has a GP for her own health needs since
she has moved. The GP has noticed that Ms B appears to be thin, tired and withdrawn,
that her teeth look chipped and damaged, and that her gums look swollen. She doesn't
appear to be well. Ms B replies that she hasn't been to a GP as yet because she hasn't
been sick. Then she volunteers that she was in an ‘accident’ in the country and is waiting
for dental care. She says she can't afford to go to a private dentist, and had been on a
public waiting list but hadn’t yet heard whether an appointment was available. The GP
offers the number for a local public dental clinic, and suggests that if Ms B rings, she
may be able to have her appointment moved to that clinic.

Ms B returns at the next scheduled time. Both the children have a cold, and can't
be immunised that day. The GP examines them, and rules out more serious febrile
illnesses, but explains that the process of immunisation can have more serious side
effects if a child is unwell, so it is safer to return the next week.

A week later, when Ms B returns with the children, she apologises that she has
forgotten to bring their Child health books. The GP suggests that Ms B drop the books in
to reception some time, or just to bring them along on a subsequent visit so the details
can be updated from the GP’s records. Both children have recovered, and receive their
next booster. Ms B volunteers that a date for her dentist appointment hasn’'t been set
yet, but that it seems possible to move it. She seems resigned to wait her turn. The
GP worries that in the meantime there may be more gum deterioration, but feels that
public dental care is really outside her control. She suggests that Ms B come for a check
if she feels she has unusual tooth, mouth or jaw pain, or for other health issues.

Ms B continues to return at the relevant times for the children, but does not present
as a patient herself. The GP continues to worry about Ms B's overall health—particularly
given her heavy study load and sole caring responsibilities.

If you were Ms B’s GP, what would you feel you could or should do? You could:

e find out about Ms B’s entitlements to care under the current system
e check up on immunisation and treatment availability

e consider the immunisation strategies supported in state health budgets (as you
will read in Chapter 10)

e note the immunisation regulations that are in place at a federal level (as discussed in
Chapter 3), and whether the mandatory aspect of those are being upheld by Ms B
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 investigate entitlements and interests (which are discussed further in Chapter 10)

e find out if Ms B is your patient yet, under the Medicare billing approach you read
about in Chapter 1. If she is not your patient, do you still have a duty of care?

e think about your ethical obligations to care (as discussed in Chapter 2 and
Chapter 4). If you decide your obligation extends to Ms B, should your approach be
paternalistic, libertarian—or rely on a different ethics reasoning framework?

Dental health is a concern to the health departments, and different policy options have
been explored.

The National Advisory Council on Dental Health (the ‘Council’) was established as a
time-limited group to provide strategic, independent advice on dental health issues to the
federal government, as requested by Minister for Health and Ageing. The Council’s priority
task was to provide advice on dental policy options and priorities for consideration in the
2012-2013 Budget. Apart from limited public dental services for those eligible, there is a
concern that low-income workers who are ineligible for concession cards and lack private
health insurance cover visit the dentist infrequently (Australian Healthcare and Hospitals
Association, 2011, p. 5).

Encouraging someone to come along to a clinic or to make use of the opportunity for
health education is a broader aspect of working in the health sector. Health promotion
initiatives in the community are an important part of encouraging people to seek appropriate
health care.

Trust and treatment relationships

As a health care worker, you are able to offer certain treatment options within recognised
constraints. Some of those options are predetermined for you (as discussed further in
Chapter 10 Regulation and availability of health and community services’). Some options
are decided by the type or level of training and skill that you have achieved, as discussed in
Chapter 2 ‘Standards for professional training and practice’. Some options are decided by you,
using your considered professional judgment, in consultation with the client. It is a delicate
and complex partnership that requires an atmosphere of mutual respect and attention if it is
to develop in a healthy way.

You routinely make promises in everyday life. For instance, you promise to do the
washing up. You promise to meet your friends at a certain time and place. Do you keep your
promises? Think of an occasion when you did not keep a promise that you had made to a
friend or family member. How did the other person react and feel as a consequence? How
did you feel?

Promises that are made without your intention to keep them place other’s trust in
you at risk. How much is in your power to promise is also crucial. Do you give others the
impression that you can do more than you can—and so not keep promises? When someone

trust

Confidence in
another person,
or persons within
an organisation, to
act in an expected
manner.
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asks you for a favour to help them achieve a wish of theirs, should you promise to help
regardless of whether you agree with their wish? Or is it less hurtful in the long run to state
your disagreement, and your unwillingness to actively help? If you do agree—but doubt
how much you can do—a useful technique is to say, T will try my best’ rather than promise
absolutely, making it clear that while you would hope to fulfil their wish, you may not be able
to. You will have plenty of practice at this as a health care professional. Wishes are not acted
on without professional consideration of objectives and logistics.

You need to find a way to engage in a care relationship if that is what the person
wishes, and work together so that the expectations of clients and carers are similar and you
understand each other’s responsibilities. Professional responsibilities have been expressed,
and are continually developing, in professional codes, as discussed in Chapter 2.

Patient responsibilities and expectations are now visible in patient codes, statements of
patient rights, accreditation manuals and patient handbooks—for instance, the Australian
Charter of Healthcare Rights (ACSQHC, 2018):

Those rights include:

+  Respect—T have a right to be shown respect, dignity and consideration.’ This means
that ‘the care provided shows respect to me and my culture, beliefs, values and personal
characteristics’.

+  Communication—7T have a right to be informed about services, treatment options and
costs in a clear and open way.” This means that I receive ‘open, timely and appropriate
communication about my health care in a way I can understand’ (ACSQHC, 2018).

Thereis increasing emphasis on the active obligation of clients to be a part of the management
plan, to take responsibility for attention to their treatment, and to take responsibility for
their recovery and future health. The availability of information about professions and
institutions may be crucial in forming appropriate client expectations.

Clients and health professionals engage in client—carer relationships with certain
expectations of each other. One expectation held by carers, is that clients will trust you and
will reveal their problem in detail, so that their care can progress. Disclosure on the part of
the clients depends on trusting the carers and health care institutions.

In your health care relationships, your patients make decisions all the time about what
secrets to tell, what to let you see, and how much they to trust you as health care worker to
use that information constructively, and to respect it as private and confidential.

An appreciation of privacy is expected in relation to physical body exposure. A health
care professional becomes used to draping patients so as to expose only as much of
their body as is necessary, and to letting patients dress and undress in as much privacy
as is possible. A respectful process of assessment is evident in the following policy
guidelines, to:

« ‘examine least intrusive areas first (i.e. hands, arms)’
+ [carry out] ‘painful and sensitive assessment last (i.e. ears, nose, mouth)’ (Royal
Children’s Hospital Melbourne, 2017).

The relationship between a counsellor and client could be a useful way for you to think
about meeting and getting to know your own clients or patients. A good counsellor—client
relationship involves establishing trust and ground rules before tackling the difficult
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issues that have prompted the client to seek counselling. The initial stages of a counselling
relationship have been identified as:

meeting the client—during which time both the counsellor and client are on their ‘best

behaviour’

discussion of surface issues—in which the client feels able to discuss everyday issues
+revelation of deeper issues—which occurs in the context of a developed relationship in

which the client feels confident and trusts the counsellor (Burnard, 1994, pp. 96-7).

The counsellor’s skill is in setting the client at ease through the initial stage, and gradually
encouraging self-revelation (Burnard, 1994, pp. 96-7). Itisasubtleart, and one that counsellors
must master, as trust is required for an ethical relationship to develop. So much depends on
understanding both your client and the problem at hand. You may, like counsellors, have the
luxury of more than one meeting to achieve this. If you don’t, your bedside manner is all the
more important.

Defining objectives of realistic care

As discussed in earlier chapters, doing good can be defined differently by different professions,
and the health system may only be obliged to deliver that good if someone has a right to it
under the model of justice that operates in our society. However, bear in mind that ethics is
an ideal and optimal standard of behaviour—so even if there are constraints, it is plausible to
aim to maximise what is regarded as good. The principle of beneficence implies an ideal level
of care. It goes beyond what is accessible or affordable, or a just claim. The decision to take on
the responsibility of caring for someone underpins health care.

The heart of beneficence, of taking on a responsibility to care, is in considering the micro
level of what is beneficial for the client, and in working towards the delivery of that benefit
through the partnership between the health care worker and the client. The legal regulatory
and ethical issues provide context for the type of care that can be negotiated, and the role of
each carer in negotiating and delivering that care.

REFLECTION POINT

Ideals of care

Reflect on what sort of care you would like to provide, given an ideal environment for
providing that care. Complete the following statement:

In an ideal world, the sort of care | would provide is ...

Health professionals routinely take on new patients or clients, or refer them on to others
if they feel they either:

can't provide the care sought to the standard required
+ can’t provide care as effectively or timely as another professional.

There are many choices to be made in providing care, and many possible directions in treatment
and care that could be negotiated.
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In a practical context, what is usually negotiated is realistically achievable rather than
ideal care.

Consider the situations in the next Reflection. See if you can develop the analysis a
little further now, or perhaps make some notes now and return to it later after further
reading.

REFLECTION: CARE AND UNDERSTANDING

Example 1

An 87-year-old man, Mr M, is in a nursing home. He is in reasonable health for his age
apart from chronic hip pain and forgetfulness of recent events. Mr M was admitted after
the death of his wife from cancer. The local GP said that Mr M had been about to have
hip surgery but had postponed it to a few weeks after his wife’s funeral. The nursing
home is preparing Mr M for the trip to hospital for a hip replacement. Each time the
process is explained to him, he forgets by the next day. The operation is booked for one
week's time.

What should the nursing home staff do, and why?

Example 2

A nurse in the short stay unit of a tertiary hospital ask an elderly man what he has come
for today. He says, | can't tell you. They don't tell you much anymore.” Further gentle
questioning reveals that the man really doesn’t know why he is there. He feels he hasn't
been told. After asking her supervising nurse what she should do, the senior nurse tries
also, with the same response. ‘Ah, dementia,” she says, in earshot of the patient, but
talking to the other nurse, as she walked back to her other duties. 'You won't find out
more from him.’

Suggest how the situation could be managed.

Two models that summarise issues into meaningful clusters are those by Jonsen, Siegler
and Winslade (1998), and the guiding rules proposed by Jennett (1989). These are clinically
focused, and seem to be compatible with an analysis undertaken primarily by the clinician.
If you were to start with Jonsen, Siegler and Winslade’s model in your analysis, you would
first try to understand the ‘medical indications’—or what the medical situation facing the
patient is. Then you would look for evidence of client preferences, consider quality of life
and, finally, contemplate contextual features like the resources and so on. Note that you
would summarise the issues in a different sequence than if you were using Beauchamp and
Childress’s model. Of course, some of the same issues would appear. The primary starting
point is the health or medical issue to be dealt with, so the process is health—carer driven
and seems, in that sense, to favour a carer’s view of the important features to consider. This
is similar to the ‘enhanced autonomy’ model for decision making, in which the decisions to
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be made are limited to those judged to be appropriate by the clinician. This seems a sensible
emphasis, given that the health professionals are making themselves available to offer
benefit to their patients.

Jennett’s guiding rules—which you read about in Chapter 4 ‘An ongoing dialogue relying on
ethics traditions’—could also help when deciding if a specific treatment is appropriate. If you
were to apply Jennett’s guiding rules, you would explicitly consider whether to apply a specific
action or treatment option. So, it is important to identify the likely treatment options, and then
analyse each one. You would consider whether the proposed treatment is appropriate, or rule
it out if it is unnecessary, or likely to be unsuccessful, unsafe, unkind, or unwise. Some of these
models emphasise judgments of care and likely benefit, some emphasise likely harm, and some
emphasise issues of resources and justice. So, again, the elements that you would discuss if you
used Beauchamp and Childress’s principles appear in your analysis. Notice again, though, the
emphasis of care issues, and a clinician’s interpretation of those issues. There is little explicitly
on autonomy built in to this rule-of-thumb analysis, except that each treatment is an ‘option’ or
choice potentially to be offered to the patient.

A relativistic approach would gather up more issues to ponder than either of these
models, or at least, emphasise the personal, cultural and community context of the issue,
and acknowledge diverse perspectives on the definition of the ethically tricky issues
and resolution of them. Mr M’s own perspective, including his view of the facts and his
preferences, is important—but not more important than the views of the health carers or
the community that is providing the health care options under contemplation. He may also
just need a little more time to settle and regain his equilibrium after his sudden and tragic
loss. He is likely to be grieving for some time.

There are guidelines available to consider ‘fitness to sign’, and these are noted in
Chapter 8 ‘Lifelong practice in decision making’. A legally robust decision is needed,
particularly before elective surgery proceeds. Considering the legal aspects of decision
making will highlight further issues. As you will read in Chapter 8, a possible shared or
substitute decision-making process may be possible, but there are likely to be limitations
to what can be agreed to, bearing in mind the necessity of the surgery for the best interests
of the patient in their current circumstances. What lies ahead in rehabilitation should also
be considered, as commitment to recovery and exercise and possible further treatment is
foreseeable. Who will make those decisions?

Rapid identification of agreement
with objectives of care

In many situations, health care workers think and act fast to identify the objectives of care
and begin therapeutic intervention. There are practical regulations that support this in certain
defined necessary and urgent circumstances—for instance, quick checks of whether a person
is able to consent, and mechanisms for substitute decision making if they are not.
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substitute

decision maker
Person who makes
a decision on
behalf of another,
acting as a proxy or
surrogate.

When people are rushed into hospital and some particular treatment needs to be given
urgently, a mini-mental test is sometimes used to see if that person is able to consent to the
treatment. If they are found to be not competent at that time, a relative’s permission may
be sought or an appointed guardian may be contacted.

Paul Appelbaum and Thomas Grisso are eminent commentators on consent to medical
treatment. They completed a study of patients’ abilities to consent to medical treatment
in two hospitals in Massachusetts and Pittsburgh, USA. As you will read throughout this
book, the current term for this ability is ‘capacity for informed decision making’. Appelbaum
and Grisso’s sample included people who were hospitalised with acute, life-threatening
conditions. They found that, like other patients, the acutely ill patients were able to give
informed consent. Their judgment of ability to consent was made on the basis of the
following four abilities:

1 Ability to communicate a choice.

2 Ability to understand relevant information.

3 Ability to appreciate the nature of the situation and its likely consequences.
4 Ability to manipulate information rationally.

Appelbaum and Grisso used specific psychometric instruments—techniques developed to
test psychology and cognition—to measure these abilities (Appelbaum & Grisso, 1997).
Their point was that even serious illness may not make people totally incompetent to
consent. Appelbaum and Grisso’s view is that the capacity to consent should be preserved
and enhanced, because of its fundamental importance in maintaining the integrity we
derive from determining our own lives.

Even if it is established that the client has limited capacity or competency, it may
still be possible for them to make certain decisions—and this is valued highly in law and
in current regulations. Social workers and residential carers of clients with cognitive or
developmental disability advocate maximal autonomy for the client. There is a recognition
that this is necessary because of the pursuit of autonomy, but also because exercising
one’s own life preferences support physical wellbeing and social integration (Newton
et al., 1996). This recognition means that in the fields of social work and residential
care, an awareness of the importance of autonomy and empowerment has for a long
time routinely accompanied training in ethics or philosophy (Henry et al., 1996). The
importance of autonomy was also addressed in a scenario in Chapter 4, and has been
supported by international conventions.

Bernat and Peterson have written on the issue of a nominated substitute decision
maker, also called a ‘surrogate decision maker’, who may take over decision making for a
patient who lacks decision-making capacity after surgical complications. While the patient
may have consented to the actual surgery, once different post-operative decisions need to
be made, the surrogate’s decision comes under ethics scrutiny, particularly if it involves the
refusal of further life-sustaining treatment. The authors argued that changed circumstances
or complications make the surrogate’s decisions more pertinent, and ostensibly different
from the general consent to post-operative care that was given in a routine way by the patient
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prior to surgery. The expectation is that the patient’s known views on incapacity and long-
term disability would affect their surrogate’s subsequent decisions in the circumstances of
critical care. If the views are not known, standards of best interests can be expected to apply
first (Bernat & Peterson, 2006).

Reflecting on potential dilemmas prepares you for how you might react, and what your
options are. Taking on responsibility for caring was discussed extensively in earlier chapters, as
it is an important preliminary decision point. Emergency or critical situations make a decision
to care quite crucial. Any other help available and the seriousness of the patient’s condition
make a difference in deciding whether a health care worker should attend and assist.

The levels of duty to care can be debated in legal terms as well as in ethical terms. The
commitment to help others (the ‘Good Samaritan’ principle) is recognised in such situations,
and this means that even a professional who helps out without proper equipment and
resources will, generally, be protected from being judged on the basis of professional
standards that would otherwise apply. There is some latitude allowed to the health care
worker because of the immediacy of the situation. As you read in Chapter 3, it is not an
assault to touch and treat a person in an urgent life-threatening situation. The urgency of
the situation allows for the presumption that care will be desirable, and may be necessary,
as a life-preserving measure.

REFLECTION: QUICK DECISIONS

Try resolving this dilemma. The essential elements of this vignette actually took place,
although the story has been slightly altered.

A person who is serving a custodial sentence is booked in for a minor operation. On
the day of the operation, the inmate is transported from jail to the hospital in a prison
van, with two corrective services officers in attendance. The hospital is undergoing
extensive renovations, and the parking close to the hospital is very tight. The prison van
is parked a block away from the hospital, and the corrective services officers accompany
the inmate—who is soon to be a patient—to the hospital on foot. At the corner of the
hospital block, just after crossing a road, the inmate attempts to escape. He runs away
from the hospital, not back across the road, but down a side street. He is recaptured by
one of the corrective services officers after suffering a gunshot injury, and is taken to
the hospital.

Referring to legal, regulatory and ethics standards:

1 What should the person be treated for?

2 Do you think the person’s consent to the original operation is still valid?
3 Should the person be treated only for the gunshot wound?

4 What should the health care workers do?

You could canvass the interests at stake, in terms of individual autonomy, the receipt of
care and service, and the public’s interests in efficient care provision. Is the fact that the
patient is an inmate relevant in health care ethics? Why or why not?
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Quality of life and perspective

Jonsen, Siegler and Winslade’s (1998) model of ethical decision making centres on
understanding the nature and extent of a medical condition and the realistic negotiation of
care. Jonsen, Siegler and Winslade’s model has the following main elements:

+ medical indications

. preferences of clients

 quality of life

+ contextual features.

Quality of life is a key part of the decision making in their practical model. Jonsen, Siegler and
Winslade stress that quality of life is not just a summation of medical indications and what
the future has in store for someone physically. They argue that the value that a person places
on certain aspects of their wellbeing and life is part of their experience of the quality of living
(Jonsen, Siegler & Winslade, 1998, p. 151). It is intertwined with an individual’s perception
and life preferences. Their position is that trying to assess this for someone else is, therefore,
inherently difficult, and possibly fatally ethically flawed.

Quality-of-life measurement and quality-adjusted life years (QALY) are measures of life
expectancy, adjusted for disability and pain. They reduce complex social and wellbeing factors
to a single score. Increasingly, narrative has been suggested as a better way of understanding
such complex qualitative concepts (Edgar, 1997). The narrative approach to ethics examines
stories told by patients or professionals, or experiences recorded in published material, to
understand what issues are prominent from those particular perspectives.

When QALYs are used to point to the relative successes of some treatments—and to
justify funding certain health programs at the expense of others—this generates debates
about ethics. The use of QALYs was one highly controversial aspect of the Oregon cost
program, discussed in Chapter 10 ‘Regulation and availability of health and community
services’. There is also concern that formulas developed for determining increases in QALYs
in relation to a particular condition may lead to a false expectation of real benefit for all
sufferers of that condition (Fryback & Lawrence, 1997). A significant issue is that the
experiences of some patients are then generalised to others, so it is an average experience
that is used as a benchmark, rather than the opinion of each patient given their own context
and experiences.

Quality-of-life discussions highlight the practical and pragmatic aspects of negotiation
of realistic care on an individual basis with each client. Some professions work more with
quality-of-life dilemmas than others. For example, rehabilitation counsellors engage a client
in constructive discussion and organise social, emotional and physical management plans
to maximise the client’s quality of life following an accident, illness or physically demanding
experience—such as drug addiction. What they are aiming for is to maximise the health and the
life choices of their client. Quality of life is a value-laden term. It prompts reflection on what you
should aim for with your patients—what you could allow or facilitate your clients to aim for.

When the outlook for a client is poor, there may, at some point, be a debate as to whether
treatment should continue. When children are involved, this debate can be particularly heart
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wrenching. The pain and suffering inherent in the child’s condition, as key features of their
quality of life, and in the proposed treatment, should be weighed against their expected life
span. The extent of the potential benefit is ethically crucial in deciding whether to continue with
aggressive treatment—rfor example, treatment that involves painful invasive surgery or other
procedures causing pain and disruption to a child’s life. The benefits should be weighed against
the risks. For instance, prolonging life for a short time may not be a benefit that justifies as
much risk as would the benefit of providing a potential cure (Leiken, 1989, p. 19). Adults may
choose a time when, for them, engagement in active health care just doesn’t seem worthwhile.

Given the emphasis of an indivdual’s perspective remains central to assessment of
wellbeing, quality-of-life measures are used and have continued to evolve. A Health-related
Quality of Life (HRQL) measure was used by the Australian Government when gauging the
disability related impact of health issues on individuals’ lives, from their own perspective
(Australian Government, 2000).

Preferences for involvement
in decision making

Each treatment decision you contribute to is tinged with the ongoing debate about defining
care, doing good and the extent to which the views of health care workers and clients should be
taken into account in coming to decisions about treatment. The process of making treatment
decisions is, therefore, dynamic. The same balance is not necessarily achieved in all decisions.

REFLECTION: TREATMENT PROCESS AND DECISIONS

In clinical situations, ethics issues centre on a real patient. Describe a case in which a
decision of some sort needs to be made, and in which there are different views on what
should be decided. If you or your fellow students have access to a clinical setting, try
this exercise with the decision faced by a real patient, being careful not to identify the
patient. You could also construct a case as a group, using a hypothetical patient.

You could concentrate on the structure of care. For instance, you might like to
consider the choice of receiving and managing care for a chronic and serious condition
at home or in hospital, or the choice of labouring and delivering a baby at home or in
hospital. You could focus on a care objective choice, such as pursuing active treatment
for an old injury, or continuing to manage it conservatively.

Gather as much information on the issue from the perspective of the patient and
the family as you can. Analyse and interpret this to help in defining the dilemma. Then
list possible alternatives for actions, checking these with colleagues, supervisors and a
doctor on the team. Identify the most likely solution to the dilemma, and the advantages
and disadvantages of each option. Try to keep your own views separate from the analysis
of what the parties think. In a clinical setting, the next step would be to consult each
party to see if a consensual decision can be reached, or if there is one course of action
with the most agreement.
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The Western cultural context is crucial in striking an acceptable Western balance
between promoting client choice and choosing the best care on offer—in principlist terms,
this is a balance between beneficence and autonomy. Health care workers from a Western
background and context should be aware that striking this balance is not considered as
important in some cultures: doctors and health professionals simply do the best they can
for the client, and the client makes very few real decisions about their own care.

In some cultures, informed consent is not seriously pursued. It is not that health care
workers are intentionally trying to limit autonomy or cause harm to clients, but simply that
the health care workers do not think full information and choice will be most beneficial for
the client. At a time of great vulnerability for patients, health professionals most want to
care for the client; they want to take the burden of decision making so that the client can
feel secure and gather their own resources for recovery. In some cultures, when a patient is
terminally ill with few realistic treatment options available, professionals routinely would
not disclose the prognosis, or even diagnosis, to the patient.

At the height of autonomy in Western health care contexts—and arguably far less favourable
outcomes of cancer treatments—the custom of withholding certain information asan acceptable
option was discussed, and noted to be a feature of health care in the past in some countries such
as Japan (Hoshino, 1996). If judged acceptable by the standards of the context and culture and
jurisdiction, health care professionals could inform the family—rather than the patient—of the
bad news so that the family can ensure that they can make the patient comfortable (Brahams,
1989). Patients in these cultures may appear to be less self-determining—in a Western sense
of autonomy—and may be reluctant to decide any serious matters without consulting their
family (Hoshino, 1996, p. 12). Family consultation is uniformly and routinely included in many
treatment settings nowadays, particularly in aged care and critical care settings.

Cultural preferences on physician disclosure of information—diagnosis, treatment
options and prognosis—has been found to vary widely in a systematic review of available
research literature in the USA. Despite great variation of views among minority groups—
Hispanic Americans, Asian Americans, Eastern European Americans—when viewed as a
group, more minority Americans prefer non-disclosure compared with individuals of white
Western European background (Larkin & Searight, 2014).

That those in Western health care find a lack of information and lack of choice for the
patient fundamentally unsatisfactory is a product of a preference for liberty (Berglund,
1997). A cultural emphasis on autonomy can also directly challenge a commitment to
beneficence and non-maleficence. As you will discover in Chapter 7 “The limits of care’, you
must continually decide whether, as health professionals, you can collude in the facilitation
of harm if clients want something that you regard as harmful. You must decide whether
allowing and promoting autonomy is a good in itself, along the lines of libertarianism, or
whether the good you value is something more derived, like health. Max Charlesworth
supported the libertarian position in his classic text Bioethics in a Liberal Society (1993). The
libertarian position is explored further in Chapter 7 ‘The limits of care’.

General standards and principles can help. Regulations and standards provide a practical
limit to what is allowable, and may be helpful if you need to explain to clients why their
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care cannot be negotiated in exactly the way they are hoping. Regulations also provide a
minimally essential position for the involvement and decision making of the patient in their
care. You will explore informed decision making further in Chapter 8 ‘Lifelong practice in
decision making’.

In deciding if someone can make an informed decision, the extent of their capacity and
competence should be considered. Always keep in mind that exercising autonomy depends
on the rational consciousness and reasoning capacity at any particular time.

Health care challenges and veracity

The health care worker and the client exchange and discuss information. Each continually
takes stock of the situation facing them. This is where good notes can be invaluable. These
medical records serve as a record of what happened and what has been explored, as well as
thoughts on what might be useful to pursue. Information is so central to the assessment
of conditions and options that it assumes key ethical significance. Information disclosure
on both sides becomes a key dynamic in negotiating treatment. The health care worker
often holds significant pieces of health information as a result of their knowledge of health
sciences, their ability to interpret test results, and their conversations with other health
professionals.

Information disclosure from a health professional to a client is probably best understood
in a consultation context. A role situation such as described by Beauchamp and Childress
entitled ‘Non disclosure of prostate cancer’ is useful as a starting point (Beauchamp &
Childress, 2001, pp. 418-19). In this situation, a retired man has just had tests done as
part of a routine physical check-up. His doctor knows that these tests indicate ‘inoperable,
incurable carcinoma’. The man has recently lost his wife, and is planning a trip overseas. The
man, who is as yet unaware of the test results, visits the doctor who says nothing of the
indications. After leaving the doctor’s office, the man returns to ask, T don't have cancer, do
I[?" The doctor answers, ‘You are as good as you were 10 years ago’.

This type of scenario illustrates weak paternalism in action. The doctor’s response to
the man’s question is not the only possible response. It was the response chosen by the
professional, for the moment, perhaps to put off telling the patient until a later date, perhaps
because the professional wished to avoid imparting bad news. Telling bad news is part of paternalism
health care, and it is dealt with later in this chapter. Decision-making

The essential part of the dilemma is that the doctor had access to information that could ~ framework in
which care and
control of another is

Should the health professional have told the man about his condition when he asked Tdon’t  undertaken.

have affected a patient’s decision about treatment or management plans and also life plans.

have cancer, do I?" Weak paternalism in a trusting treatment relationship can be seen in city

many situations, such as in the classic ethics scenario, when providing fuller information was  Truthfulness,
delayed. It has particular significance because joint input is needed for treatment decisions accuracyand
completeness in
information relied
practice information can constantly change, and the acceptable information to disclose will ~ on by others.

to be made. Paternalism can be at odds with veracity. Bear in mind the science and best
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change all the time, so every time a scenario such as this is considered, it is best considered

with the most up-to-date clinical practice and scientific information.

You will remember reading about the tort of negligence in Chapter 3. In any

treatment decision that is made, relevant information is needed from a professional so

that the decision is informed. This is part of what makes consent to treatment valid. If a

professional should have—according to the standard of information disclosure applied

by the courts—disclosed certain material information, and did not, they could be found

negligent.

Three information disclosure standards have emerged in recent debates about disclosure

in the health professions:

The professional practice standard—information given to patients by professionals that
is that normally disclosed to other patients, and as disclosed to other patients by peers
undertaking similar procedures.

The reasonable person standard—information given to patients that a reasonable
hypothetical person (in legal terms this person is referred to colloquially as the person
‘on the Bondi tram’, or in a British setting, ‘the person on the Clapham omnibus’)
would want to know before considering the options and making an informed decision
and consenting to the procedure.

The subjective person standard—information given to patients that is normally disclosed
by the health professional, or reasonably desired by the client, but tailored by the
professional to suit the individual client’s situation or specific concerns.

REFLECTION POINT

Standards of information disclosure

Returning to the Beauchamp and Childress scenario, try to think of the response that
the doctor would have given under each of the three outlined standards.

Here are some possibilities, based on responses from other groups in the past.

The professional practice group often has the doctor talking to colleagues to hear their
view on what to do. The central notion here is that peer practice in similar situations
determines acceptable disclosure.

The reasonable person group often speaks in terms of what people usually want to know
to make x, y or z decision. A fairly common approach in disclosing information is then
taken.

The subjective person group usually advocates entering into a conversation with the
patient to find out whether the person really wants to know (or if they are asking not
to be told). If the patient does want to know, the doctor then needs to find out how
much the person would want to know before disclosing further information. This group
requires an atmosphere of negotiation between patient and doctor.
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The information disclosure part of the consent process can be contentious, with the type and
amount of information on material risks—that is, material to the patient—at issue. This is
an example of testing appropriate and feasible autonomy. Of course, standard information
is more efficient to deliver than tailored information. A balance between the two approaches
is sought.

How much information clients should have before they make decisions depends on the
philosophical framework that clients, carers and our society are prepared to support. For
instance, under a libertarian framework—in which each person decides what is best for
them, and pursues their own best interests and happiness—the maximum information,
and therefore the maximum corresponding choice, would be available to them. Max
Charlesworth writes that under a liberal society, restrictions on autonomy would be limited.
Governments could still discourage excessive individualism, and could promote ‘altruistic
concern for others” and ‘a recognition of community values’, but the basic autonomous
agent must have the opportunity to make real choices (Charlesworth, 1993, pp. 3, 5, 6).
On the other hand, under a paternalistic framework, lesser information and choice could
be supported if such restriction was for the client’s good. Strong paternalism, in which a
client’s expressed wish is overridden, is less common than weak paternalism, as Pellegrino
and Thomasma write. Weak paternalism occurs when someone cannot give full informed
consent or is not given the full range of options, and the physician decides in advance what
might be in their best interests. Limited or sole options that correspond with this are then
presented (Pellegrino & Thomasma, 1988, p. 7).

Itis the reason for the lack of full information disclosure that is ethically critical here. The
time available in consultation, knowledge of medical jargon, and so on could be presented
as reasons for the presentation of limited information by a physician. Should any of these
reasons be enough to impinge on the client’s interest in full and informed decision making?
You could reflect on why you presented fuller information for one client, or one procedure,
and not for another.

The following dilemma is an exercise in using the principles to aid ethical reflection.
The vignette is drawn from a study on ethics in the general practice setting in the mid-
1990s: the author and a group of multidisciplinary researchers asked GPs and consumers
of the services of GPs to nominate their ethics concerns. Vignettes were written to reflect
these concerns, and the general practitioners and consumers were then convened to discuss
possible solutions to the dilemmas contained in the vignettes (Berglund et al., 1997).

A 22-year-old man, Mr Y, had been very active until experiencing some unsettling
symptoms. He saw his GP, had a lot of tests, and was eventually diagnosed with early-stage
multiple sclerosis (MS). His GP said nothing much could be done at this stage, but advised Mr
Y to stay active, and gave him something to help with that. The GP said that the medication was
called dexamethasone, and explained the dosage required without giving further instructions.
Mr Y was worried about the medication and was surprised to find out six months later, when
he read the pharmacist’s instructions, that he had been taking steroids.
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In discussing the dilemma, many consumers focused on the responsibility they
thought each patient should take to inform him or herself about the treatment being
offered—this translates, in terms of the ethical principles discussed above, into the
principle of autonomy. Consequently, they focused on the fact that Mr Y did not seek more
information about the medication and did not read the pharmacy details until six months
after purchasing the drug. However, the GPs wondered at the apparent paternalism of the
doctor, who had decided that acting beneficently did not include allowing the patient to
make an informed decision.

The balance between the possible long-term effects of steroids and the benefit in
prescribing something to stave off early degeneration in MS could also be raised. If these
steroids are thought to be beneficial, then under the principle of justice such drugs
should be made equitably available to all those who might benefit. You could apply the
same discussion to more recent drug treatments for MS. How then should the care be
delivered?

There is a caution to be made here: justice is about the distribution of a good. This is
different from the legal sense of justice. In other words, in ethics, justice is a resource issue,
as is explained further in Chapter 10 ‘Regulation and availability of health and community
services’. A further caution is that the autonomy at issue is the client’s autonomy, not the
professional’s. (Autonomy is discussed in Chapter 4 ‘An ongoing dialogue relying on ethics
traditions’” and Chapter 7 “The limits of care’.) It is clear that, having summarised possible
concerns, using the principles as an aid, further discussion needs to take place on the issues
raised in the vignette. Neither the principles nor the summarising process alone solve the
dilemma.

In a treatment relationship there will be points of progress and points of decline.
There will be good news to tell in relation to progress, and bad news to tell if the prognosis
or diagnosis is grim or is not what was hoped for. Some health care workers are better
than others at being frank with their clients, just as some clients are better at hearing the
truth than others. The willingness to relay bad news—for instance, to discuss imminent
death with a patient, and the emotional preparation for it—is increasingly regarded as
part of professional skill. If you choose to have an open and frank relationship with
your client or patient, and this is a culturally influenced decision—as discussed earlier
in this chapter—you are upholding veracity. Upholding veracity does not necessarily
mean telling a client all the bad news in one sitting. When unfavourable results become
available, it is common to have a number of meetings with the patient so that the
information and its implications can be discussed, and future management can be
planned as the patient gradually comes to terms with the bad news. Breaking bad news
is a skill that can be learnt.

Any bad news told to a client needs to be relevant to the client and must be information
that is used in the further treatment or management of the client’s condition. How risk
or information is conveyed can dramatically alter the dynamics of the client’s recovery
process. It is important not to destroy a client’s hope, as hope is essential for recovery and
for achieving the best quality of life possible (Surbone, 1997).
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REFLECTION: ADMINISTRATIVE INFORMATION AND DECISIONS

Consider an administrative decision to close one-third of the 12 intensive care beds
available in a tertiary care hospital over an upcoming holiday break. As a small group,
discuss the ethical elements of that decision. Then decide what information should:

e be given to health care personnel working in the hospital

e be passed on to acutely ill patients

e be given to patients planning elective procedures.

In an ethics study on this topic, perceptions of clinicians and managers on the
consequences of bed-closure decisions were analysed. Concerns were raised over
fairness, accountability of the decision, and poor prior publicity of the decisions to key
staff (Rocker et al., 2003).

Thinking about your local health institution context, how would you develop this
analysis further?

You may want to concentrate on entitlements and access to resources, which is discussed
in Chapter 10. You may consider the amount of information that should be available as part
of ethically robust and legally valid informed decision making, as in Chapter 8, and if this
sort of information is important to the consent that will be documented for any upcoming
elective procedures. You may like to consider whether this decision is reviewable as would be
consistent with the principles of fair administrative decision making, as in Chapter 3. You
may think about the community’s trust in a health care system, and the ethical importance
of such system level decisions being checked with the community, as was discussed in
Chapter 2.

There is some concern that professionals are not trained to uphold veracity, or be
truthful, with sufficient vigour. This has been particularly noted in competitive training
settings, such as medical school. While senior researchers have, with some surprise,
discovered instances of cheating and lying by students, students themselves do not
register the same level of surprise at these findings. Students reported doing what they
can to get through. In her prize-winning essay on ethics, a medical student reflected
on the way in which some of her fellow students lied and presented a false picture of
their ambitions when trying to secure training placements in particular fields of medical
practice (Young, 1997).

Young (1997) observed the discrepancy between this behaviour and the centrality, to
medicine, of honesty in dealings with colleagues and patients, quoting the then current
American Medical Association’s code of ethics: ‘a physician shall deal honestly with patients
and colleagues, and strive to expose those physicians deficient in character or competence,
or who engage in fraud or deception’. Veracity with colleagues and clients is part of the
trust-forming relationship between society and professionals, and between individual
practitioners and health care workers and their clients.
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People are increasingly asking: If veracity is routinely degraded in personal lives, how can
it be upheld with clients? Attention is now being given to reinforcing veracity in all dealings
between those involved in health care—students, professional peers, educators, clients, and
the general public—as a first step towards veracity in health care relationships. In the context
of health care education, we should encourage students to say if they don’t know something,
rather than having them pretend that they know (and try to bluff). There is a danger, as
there is for all professionals, that in pretending to know something, you may overstep the
bounds of your own skill and make a mistake: a client may be given the wrong information,
or a procedure may be conducted incorrectly. It is ethically responsible to acknowledge that
you don’t know something. Such an acknowledgment is an active reflection on the limits of
your skill, similar to the skill-limit exercise you did in Chapter 2. When this happens, it is
your professional responsibility to ask for help, but then also to remedy the deficit in your
knowledge, to apply your new-found knowledge to the problem at hand, and to implement
proper treatment once you know what to do. In short, it is acceptable not to know, and to
admit it; but having done so, it would be ethically irresponsible if you then failed to remedy
the gap in your knowledge or skill.

This discussion has focused on the disclosure of important information by the professional
to the client. Some of the information disclosed could be test results, the client’s physical
status, and what treatment options were available and their concomitant risks and benefits.
Recently, ethics and law has also focused on whether clients are entitled to see their own
medical records for themselves, and whether they have a right to access those records. It is
generally acknowledged that the client does not ‘own’ the record, as it was made in the course
of treatment by a professional, for the purposes of professional assessment and management.
The record includes aide-mémoires (French for ‘memory aids’ or ‘triggers’), as well as personal
information about the patient. Yet, as it is primarily about the patient, shouldn’t the client be
able to see it? Shouldn’t there be frankness and veracity about its contents?

While the National Health Service in the UK supports patient access and control over
electronic distribution of their own data, the British Medical Association expressed concern
that if patients share their information ‘online’, they will have lost control over sensitive
information, and also that narrative aide-memoires noted by the doctor may not be easily
interpreted nor be appropriate for a wider audience (British Medical Association, 2011).

There is concern that some information could be harmful or distressing to clients, and
that the information should only be available if professional explanation and counselling are
also available. This concern amounts to a belief that any disclosure of information in health
records should really be done in the context of normal consultative disclosure processes, and
is less about veracity than about healthy and full communication between professionals and
client. The main exceptions to a health agency providing access to records when requested
by the individual about whom they are written are:

« if the record contains private information about someone else

« if having access to the record could affect the person’s physical or mental health or
wellbeing

+  if there is an overwhelming public interest in lack of disclosure.
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The interests in privacy and disclosure need to be weighed before such a decision is made. As
you will read in the next chapter, holding something in confidence has a similar public interest
importance, and breaching that confidence requires a consideration of competing interests.

The end of treatment

The ending of a health care relationship is a natural consequence of the beginning of that
relationship. While the process of ending a health care relationship is studied by many—such
as rehabilitation workers, acute care workers and counsellors—it is sadly neglected by others
(Burnard, 1994, p. 103).

You may feel unable to offer care, and the end of your part in treatment may in fact
be very early. There clearly is a difference between condoning an action and providing
compassionate care for people affected by—or at risk from—that action. This is similar to
the difference between, on the one hand, the obligation to provide care, and on the other,
the obligation—in cases where clients have done something that we find abhorrent, or
where we have ethical objections to the treatment they desire—to pass the responsibility
for care on to others.

Health care workers occasionally come face to face with this difference. For instance, at
the time of the 1996 Port Arthur massacre in Tasmania, the injured victims and the alleged
gunman were brought for hospital treatment to the same emergency department. Workers
dealt with the injured victims as well as the alleged perpetrator, all of whom were entitled to
the best available care on offer. Those who felt that, if confronted with the responsibility of
dealing with the alleged gunman, they could not place the best interests of the patient first,
excluded themselves from the job of caring for the alleged perpetrator. A challenge to your
willingness to care may be posed at any time by your cultural and moral sense of good, as is
discussed by Olsen in relation to nursing (Olsen, 1993).

More routinely, when you have already become engaged in a caring role, once a task has
been completed and the objectives of the relationship have been met, it may be time to move
on to a new set of objectives. Of course, there can be reference points for reassessment. You
can nevertheless stay in this cycle of defining objectives and monitoring progress repeatedly,
as new objectives are set and health is monitored over a long period of time, if your role is
to be available long term or if the process of treatment and management is a long-term
process. Each phase of treatment and its objectives are therefore distinct.

Your level of satisfaction with the completion of a phase of treatment or the termination
stage of a treatment relationship probably depends on the clarity of the goals identified
early in the relationship.

Consider this case from the UK, in the context of reorganisation of aged care and
home standards, public assistance for fees for residents, and allocation of subsidised care
placements in designated homes. In the context of the start of this reorganisation, an
elderly woman was required to move from the aged care home she had been in for some
years. Her doctor opposed her move from the care home, believing that the 90-year-old’s
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best interests were to remain in what she knew to be her home. Five days after the move,
she died, and the GP reportedly entered the cause of death as ‘acute stress reaction to the
move’, refusing to list natural causes of old age on the death certificate. He championed her
care, and continued to champion her interests in opposing the authorities” decision, despite
the public interest in imposing financial constraints of public monies for each individual’'s
care provision. An inquiry ensued. The media coverage of the case extended over many
months, and became a public petition for further government attention to the needs of old-
age pensioners, and, specifically, individuals in aged care (Gloucester Echo, 2003; McVeigh,
2003). The commitment by the local doctor illustrates the nature of the strong responsibility
the health professional feels to the individual patient. It is above the constraints of justice
and imperatives to reallocate resources. The commitment continued after the patient had
passed away.

If you, as a health care worker, are asked to do something you cannot or will not do, this
may signal that your aims are incompatible with your client’s aims, that the end (at least in
part) of your treatment relationship is imminent, and that your client should be transferred
to another health care worker. It may be useful to ensure that the client understands the full
implications of what they seek, and why you feel you cannot be involved as their health care
worker. When nothing more can be achieved by active treatment, the focus can properly
shift to care and comfort. Health professionals find this particularly difficult when dealing
with young patients, but it can be difficult with many other patients as well (Sorlier et al.,
2001). Team support in recognising the decision to shift the focus of care is helpful not only
for the patient but also the health carers.

If the treatment relationship deteriorates for any reason, the patient may need to
be referred to another health carer. So, a treatment relationship can end even though
treatment is not yet complete. A transfer can be effected with professionalism, and without
apportioning blame. The issue is determining the best way to proceed with care for the
patient—and that takes precedence over individual feelings of disappointment.

To have a client return time and again when there is really no need, other than force
of habit, could be viewed as overservicing. The health care worker may be taken to task by
their peers—overservicing implies that the service is not being provided to meet a clear and
reasonable objective. It may still be financially rewarding for the provider, but may not be
providing any real or relevant service to the client. This dilemma highlights the importance of
re-examining the good that is intended in any treatment relationship, and the fundamental
assumption that care is relevant and appropriate if it is to be lawfully funded under the
public health system, as you will read in Chapter 10.

Medicare has a compliance program to identify fraud and billing at rates higher than are
justified. Providers are liable to repay the full amount of the service (Australian Government,
2016). Under the Health Insurance Act 1973 (Cth) at section 3, a professional service that
attracts a Medicare benefit is defined as a ‘clinically relevant service’, and breaches of the
provisions of the Act can be the subject of Professional Services Review. The Australian
Government Professional Services Review was established to combat over-servicing and
inappropriate practice. (See <www.legislation.gov.au> for the legislation and <www.psr.gov.
au> for details on the Professional Services Review.)
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Summary

You have learnt that by focusing on the individual client or patient’s journey, you can reflect
on practical aspects of health care standards, which are intended to support a safe and
acceptable health care journey for every person. You have learnt about the practical aspect
of upholding patient rights and respect for each patient’s integrity in every health service
encounter, as each encounter is part of a patient’s health care journey. You will now be able
to identify the legal and ethics underpinnings of these fundamental standards.

STUDY QUESTIONS

1 Thinking about a health care patient who has embarked on their health care journey and is
midway through their treatment, explain the theoretical importance of respect for that patient.

2 Tllustrate how you can uphold a patient’s dignity, and give reasons for why you should or would
uphold a patient’s dignity.

3 Describe the information disclosure standards and explain in your own words what they mean
for practice. [llustrate your explanation with your own hypothetical case situation.

4 Referring to statutory legal standards in Chapter 2 and Chapter 3, highlight two examples of
unacceptable conduct and two examples of prohibited conduct.

SAMPLE ESSAY QUESTION

1 Give three reasons why good quality communication is important in health care. Support your
statements with ethics, law and regulation examples.
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CHAPTER 6

Personal information privacy
and public interests

LEARNING OBJECTIVES

e To appreciate legal and professional obligations to safeguard health information.
e To appreciate overriding obligations in matters of public interest.
e To appreciate public interest considerations in the conduct of health research.

KEY TERMS

compulsory privacy
confidentiality private interest
conflict of interest public health
liberty public interest

mandatory
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Privacy, confidentiality and public interests

You have read about the patient’s journey through health care. For a patient, some parts of
their health care are intensely private matters. Only they know how significant and personal
a piece of information is for them. They may choose to discuss certain issues with family and
friends who are close to them—but then again, they may not.

The following Reflection challenges you to reflect again on the objectives of care that you
have considered in Chapter 5 ‘Respect for a patient’s journey’.

REFLECTION: CAN A WISH ALWAYS BE ACTIONED?

Sometimes clients choose to limit how many people know about their medical condition,
even when they are quite ill, as in the following scenario.

An ambulance is called to a house where a woman in her late 50s has had a cardiac
arrest. Many of her relatives are visiting for a family gathering, and most of them are
highly emotional about the situation and unsure what to do. The ambulance crew starts
basic resuscitation measures, working through a routine protocol, when the local GP,
who has also been called, comes rushing around the corner and says, ‘Stop’. The family
look totally startled, as do the paramedics.

Can you guess why the GP might have said ‘Stop’? Perhaps the GP knew something
that the ambulance officers didn't know—and even something that the family didn’t
know. What the GP knew was that the woman did not want active treatment in the event
of a life-threatening situation. She did not want active treatment because she wanted
to die quickly rather than linger, and she was greatly influenced by the fact that she had
terminal cancer, which she had not disclosed to her family. She had chosen to keep that
a secret so she could enjoy whatever time she had left without her family and friends
worrying unduly about her. That was her choice and, as it happened, she suffered a
heart attack prior to the expected rapid deterioration in her health. The GP’s knowledge
of this was the reason he called out to the ambulance crew to stop active resuscitation.
Unlike the family, the GP knew the woman’s secret—and he also knew her wishes. She
had been unable to inform the ambulance officers of her wishes because, by the time
they had arrived, she was almost clinically dead.

Whether the GP is able to action the secretive wish and ask the ambulance officers
to stop depends partly on the question of when health care workers should stop active
care. The standard operating procedures of the ambulance officers begins when they
are called to attend. Some of these regulations and guidelines are available on the
services' websites, such as <http://www.ambulance.gov.nsw.au> for the Ambulance
Service of New South Wales, which notes the guidelines are publically available due to
legislative requirements in the GIPA Act (Government Information [Public Access] Act 2009
[NSWI). The presumption is that paramedicine regulations require the implementation
of protocols of care, in the absence of clear authority otherwise. The ethical choices
available in the next steps in care were partly discussed in Chapter 4 ‘An ongoing
dialogue relying on ethics traditions’, and you will also read more on the difference

+ continued
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between care and comfort on one hand, and active restorative treatment on the other—
provided appropriately documented decisions have been made in other chapters.

The GP’s role and relationship with the woman was quite different. This made it
feasible that a different priority for immediate care could be confidently identified. You
may like to consider if the wishes were documented, and whether they were clear to the
standard expected in advance care directives. You can read more about contemporary
developments in advance care planning in Chapter 8 ‘Lifelong practice in decision
making’, and the specific regulations that would apply if the scenario was considered in
the presence or absence of an advance care directive.

You know that you are in a private domain as health care workers because you hear
personal details and see personal things that are not routinely disclosed or seen. You are in
this privileged position so you can help.

Imagine a friend tells you a secret, which you know is quite personal and has been
difficult for your friend to discuss. Soon after, you and your friend have a falling out. When
chatting with some mutual friends a few weeks later, you use your old friend’s situation
as a humorous example of the problems people can get themselves into. Everyone has a
laugh, but you feel terrible afterwards, convinced that what you did wasn'’t right’. So, what
is the problem with that type of gossiping and breach of earlier confidence? Perhaps you can
express it in terms of potential harms, or in terms of previously agreed obligations.

We can and do choose to keep some secrets in our social interactions. Yet we also know
that some information needs to be disclosed in the course of everyday life. We seem to
accept this in relation to dealings with many institutions, such as when we disclose details
to our bank, the taxation department, our employers, and so on. Some health information
needs to be disclosed for treatment to be selected and provided. Some of this information
is private, but that does not mean that clients need to tell everybody everything, or that
health care workers should expect to know everything about their clients. You need to know
as much as is necessary to provide proper care, and no more. Your respect for your client’s
individual integrity is demonstrated by allowing the client to make a decision about what is
too private—or unnecessary or unacceptable—to disclose.

Whenever we have disclosed information that is private and personal—personal even if
only because it has our name on it—we do so with an understanding of why it was asked for,
and what it will be used for. Personal and private information includes:

+ verbal information
+ information about one’s body
+ disclosing one’s body to view.

It is when that personal information potentially becomes available to a wider audience that
we become worried about privacy and confidentiality. We are worried because we have lost
some control over how and what the information is used for. Once information is potentially
available to a broader audience, we further trust that those who seek access to it are authorised
to have this access—and that they will respect it.
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REFLECTION: PREFERENCES FOR PRIVACY

Inagroup, turn to the person next to you and tell them a secret about yourself. Tell them
something that you don’t necessarily want everyone to know. Before you tell them, alert
them to the sensitivity of the information by asking them not to tell anyone else. If you
think of something but decide you really don’t want to tell anyone, let them know you'd
rather not say anything. Then, count how many people had a secret that they decided
to tell, and that they therefore entrusted to their neighbour. Make a note about how
you feel having decided to disclose a secret, or having chosen not to—at least for the
moment.

You may prefer not to take part in the exercise. Either way, the feeling of vulnerability
or potential vulnerability, is as close as you can come to the hypothetical situation of
a patient who is faced with a decision about whether to disclose something private.
Remember the feeling, and also note that everybody has made their own personal choice
on disclosure given their own reaction to the opportunity to disclose something private.

Those people who chose not to tell their neighbours anything in the information
disclosure in the Reflection exercised their right to privacy, and we might think of those
people as being inherently private. Those people who told a secret now have to trust that their
neighbour will not tell anyone else, and that the confidentiality of that secret will be upheld.

INTEGRATED LEARNING AND PRACTICE

Are you staying in or opting out of My Health Record?

It is a matter of intense public debate whether centralised electronically available
health records for a patient’s own care can be available across treatment settings
and providers—and also managed so that privacy is protected. In Australia in late
2018, individuals were asked to consider whether they would prefer to opt out of a
centralised My Health Record system. This system was ready to roll out nationally
after a lengthy trial.

You could find a media commentary on this issue, or look at the Parliament of
Australia website for information on a Senate Committee inquiry that was initiated in
2018: <www.aph.gov.au>.

The additional mechanisms that are being debated to further safeguard the system
involve ethics and human rights debate, along with legal and regulatory standards.
Privacy safeguards are central in this discussion, prompting the My Health Records
Amendment (Strengthening Privacy] Bill 2018 (Cth). Keep this contemporary debate in
mind as you read more about personal information privacy. The debate highlights the
public interest in maintaining information privacy, and guarding against unwarranted
disclosure, and a different public interest in allowing reasonable access to information
for certain purposes.
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privacy
State of secrecy or
concealment.

confidentiality
Limited distribution
of another’s
personal
information, due to
respect for privacy.

Privacy and confidentiality have re-emerged as a prominent ethics issue in the modern
electronic information era. Privacy and confidentiality have always been an ethics concern.
They are integral to maintaining human dignity and are concerns derived from the principle
of ‘respect for persons’ (Flaherty, 1989, p. 9)—otherwise known as autonomy. You may
remember that respect for persons is essential in ethical dealings with clients and patients. The
challenge in modern societies and health care institutions is to balance the commitment to
respect, privacy and confidentiality with the need for information about individuals. Access to
personal information is increasingly regulated. Laws have been strengthened to protect privacy.
There is an integrated effect of law, ethics and regulation on privacy on all aspects of personal
information that is collected, stored, accessed and distributed in health care contexts.

The issue common to both privacy and confidentiality is respect for an individual’s control
over their own personal information. Information privacy issues centre on control of access
to personal information. Confidentiality issues are derived from privacy; confidentiality
relates to control over the use or further disclosure of that information.

In practice, privacy relates to what personal information should be collected or stored,
while confidentiality is concerned with the storage, security and use of personal data that
has already been stored (Westin, 1970, pp. 6, 7). It is important to understand the difference
between privacy and confidentiality because so many debates and guidelines rely on the
distinction. Consider a ‘Private & confidential’ notice on an envelope. The word ‘private’
implies that there is no public right of access to the information inside—only authorised
persons should open the envelope and read its contents. To comply with this instruction is
to recognise the interest that individuals have in being able to limit access to information—
in other words, their rights to privacy. The word confidential implies that those persons who
are granted permission to read the contents have an obligation to guard against further
lessening of individual privacy—for instance, by preventing non-authorised persons from
reading the contents of the document. It also means that their use of the information
should take into account its confidential nature—its substance should not be revealed to
others (Berglund, 1990).

This explanation illustrates the limited direct control that individuals have over their
private information, beyond the initial disclosure. Individuals rely on their confidants to
maintain desired levels of privacy and to use the information in the expected manner. They
also rely on those who are not granted access to the information to respect that situation.

Think about what you might do if you received a letter that was not intended for you.
You could return it to the sender, or pass it on to the person who is the rightful recipient—if
you knew that person—without opening it. To open the letter would be to pry. That feeling
of prying is what you get when you invade someone’s privacy. The rule that you should not
open or read other people’s private correspondence is fairly straightforward. However, you
might receive correspondence where the name on the envelope is very similar to your name
and to the name of a colleague. What would you do then? One solution would be to open
the letter together, and together read one line at a time until you identify whom it really
belongs to. That way, neither person would read more private information than was needed
to identify the proper recipient.
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Some simple safeguards with regard to privacy and confidentiality can be undertaken at
your work.

You might be asked to sign a confidentiality undertaking that you will not knowingly
access any personal information—such as in health records or electronic medical records—
that you do not need to access in order to carry out your work responsibilities properly and
efficiently. This includes a declaration that you are aware of your obligations under the relevant
privacy legislation, such as the Privacy and Personal Information Protection Act 1998 (NSW) and
the health privacy principles contained in the Health Records and Information Privacy Act 2002
(NSW). Comparable privacy legislation is in place in other states and territories.

Routine audits of electronic access to patient files are conducted in institutions, as part
of their institutional governance safeguards. When well known people attend a service, it is
highly likely that an audit of who accessed their records will be undertaken. This highlights
members of staff who have not been involved in their care and who may have breached
their obligations to only access relevant information. Further disciplinary action is then
probably implemented, as this is potentially a serious breach of acceptable processes and
procedures within an institution. (For more about the process of investigating departures
from acceptable conduct, see Chapter 2.)

INTEGRATED LEARNING AND PRACTICE

Why is guarding against a data breach so important?

Ethics reminds you that the information and control over it is centrally important to
respecting a person’s integrity.

The law expresses the community’s support for being proactively careful in how
personal information is collected and stored.

Recent regulations make data storage everyone's priority in health services. The
mandatory notification of data breaches mean that data storage is taken very seriously,
just like a mandatory notification of a health practitioner if you have a reasonable belief
they may pose an unacceptable risk to the public.

The Australian privacy principles are called Australian Privacy Principles. They are set out
in Schedule 1 of the Privacy Act 1988 (Cth), and deal with:

open and transparent management
compliance
collection, dealing, integrity and storage
+ access to and correction of personal information.

The Notifiable Data Breaches Scheme is provided under Part IIIC of the Privacy Act 1988 (Cth).
The establishment of the provisions, in amendments to the Privacy Act 1988 (Cth), with the
Privacy Amendment (Notifiable Data Breaches) Act 2017 (Cth), established the Notifiable Data
Breaches (NDB) scheme in Australia. From 22 February 2018, certain data breaches must
be self-reported by agencies and organisations with existing personal information security
obligations under the Act. Legally binding guidelines and rules are issued by the Australian
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Information Commissioner, and these are legally binding as legislative instruments, under
the Legislative Instruments Act 2003 (Cth).

The mandatory data breach notification requirements are explained in supporting
documents issued by the Office of the Australian Information Commissioner (OAIC) (2018).
Personal information in relation to health is termed ‘sensitive information’, and is subject to the
most stringent obligations, one of which is that the OAIC is notified of any breach. Unauthorised
access or disclosure of personal information, or loss of information held by an entity—which
is likely to result in serious harm, when the entity is not able to prevent that harm—must be
notified. For example, an employee browsing sensitive information without legitimate purpose,
or leaving hard copy or an unsecured computer behind on public transport.

The provisions reflect a renewed public emphasis on privacy. Privacy breach concerns
relate to:

« unauthorised paper records

« verbal disclosures

+ mislaid or unsecured records
+  cybersecurity.

You will need to think old school as well as modern times in safeguarding information in your
health care work.

Being aware of the strict requirements as you start to work with private and confidential
information helps you to appreciate the value of safeguarding privacy at all times.

Some information needs to be written down during the provision of health care. Notes
based on the information gathered about the client are called medical records, or health
records. Those records are stored for further reference. The notes should be accurate and
complete so that they provide a good basis for following a client’s progress and making
future treatment decisions. There is little ethical debate about that.

It is when those notes are not safely stored—or when they are made available for
a wider purpose than treatment of the individual—that ethical concerns are most
prominent. Professional associations for medical records personnel are acutely aware of
this responsibility. In large institutions, organising files and computerised records for easy
access and protecting unauthorised access to them are the primary roles of medical records
personnel or health information management professionals. Their codes of ethics have long
acknowledged their responsibility for safeguarding confidentiality.

That responsibility is usually expressed in terms of a duty to respect and secure the
information, within legal and regulatory limits. As adapted from principle III of the American
Health Information Management Association (AHIMA) Code of Ethics: ‘Preserve, protect, and
secure personal information in any form or medium and hold it in the highest regard the
contents of the records and other information of a confidential nature, taking into account
the applicable statutes and regulations. (AHIMA, 2017). The AHIMA Code of Ethics has
also stated in the past: ‘Both handwritten and computerized medical records contain many
sacred stories—stories that must be protected on behalf of the individual and the aggregate
community of persons served in the healthcare system’ (AHIMA, 2017). This wording
explains the sensitive personal nature of the information that you are responsible for.
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REFLECTION: MOVEMENT OF INFORMATION

Identify a piece of personal health information in your professional work and track its
progress. Take a blank page and draw a box labelled ‘information’. Draw a circle for
each place that this information moved to, using arrows to denote the movement of the
information. On your diagram, note who collected the information, who knows about it,
who accessed it, and how it was used for the client’s treatment. Then, look back through
your trail and note the potential points at which information could be leaked or used
for an unapproved purpose. Those leakage points may be at handover, at moments of
minimal security, and so on.

Discuss whether the following situation—or a similar one—would be likely to occur
at your health care workplace. This vignette was developed in a GP ethics project, in
which GPs and consumers nominated their concerns, and then met to discuss vignettes
such as this one (Berglund et al., 1997).

A GP walked into the staff coffee room of his group practice surgery and found the
staff discussing, with a great deal of amusement, the diagnosis and circumstances of a
patient of his who was a well-known television personality. Members of the staff were
passing around a fax containing a report about the patient from a specialist consultant.
The doctor remonstrated with his staff about confidentiality.

The real danger of each potential leakage point in the information trail you constructed
for the last exercise is that while each person may genuinely need access to the information
for the primary reason of client care, they may not understand the importance of privacy
and confidentiality—in other words, they may not understand how important such ethical
obligations are in a large institution, or society.

Privacy and confidentiality

Jennifer Haines

Jennifer has been a Registered Nurse for 40 years and spent most of those
years practising in critical care areas, ICU, CCU, Neurosurgery ICU and Emergency
Department.

A'young clinician has just interviewed a patient about his attempted suicide for all sorts of
personal, emotional and sexual reasons. After the interview the clinician sits at the lunch
table in the tearoom and tells the nurses present everything that had been said to her by
the patient in that interview. When challenged by one nurse that she should not be revealing
information given to her in confidence in a professional interview, two other nurses wanted
to continue to hear more as ‘they could read it all in the notes anyway'.

+ continued

PRACTICE
EXAMPLE



182

INTEGRATING LAW, ETHICS AND REGULATION: A GUIDE FOR NURSING AND HEALTH CARE STUDENTS OXFORD UNIVERSITY PRESS

1 Was the patient’s confidentiality breached?

2 What obligations do our professional codes and standards place on nurses to protect
patient privacy and confidentiality?

Next time you are in a public area, think about how common it is to hear sensitive
information discussed by other people in places such as lifts, walkways, theatres, etc. It is
amazing that such sensitive information is discussed loudly in public places; the participants
in these conversation seem to be oblivious to the crowds of people around them, many of
whom are only too pleased to have something to listen to as they wait for the lift to get
to their floor, or for the concert to begin. It is a useful guiding rule not to discuss work
outside the workplace, and especially not to name patients or clients as you discuss their
background or particular treatment scenario, unless you are discussing the case with health
workers who are part of the treatment team and need to know who the person is, and you
are in a secure environment.

Within the work context, there are also things that constantly alert us to the presence
of private and confidential information. When messages are delivered in a way that can
be viewed by others, they are essentially opened letters. Only as much of the message
should be read as identifies the recipient; the message should then be kept securely for
that person. Some institutions used a folder, like a large envelope, so that faxes were
not left lying on desks or in pigeonholes for others to see. You will find that there are
standard operating procedures for guarding privacy and confidentiality of personal
health information that are specially written for the form of the documentation and
storage that is used in your health institution. To act on information contained in a
message destined for somebody else is a breach of respect. Of course, this also applies to
when you hear private or confidential information that was not intended for your ears.
The same applies to shared email addresses.

Using electronic locks and passwords on computers and other electronic devices is one
safeguard. Keep lockable filing cabinets locked so that only authorised persons can open
the cabinet and read files. If you are working with confidential material on your desk, cover
it up when you have meetings with other people around your desk, unless the information
is relevant to their work role. Other people do not routinely need to see the contents of all
the confidential files in your office. If you happen to be opposite someone else’s desk and a
confidential letter is in your line of vision, turn it over and say something like, ‘T probably
shouldn't see that and it is difficult not to notice it as I talk to you'. If you are discussing
clients, you should do so in a private and secure area.

Once information is disclosed and written down or distributed, you need to guard against
the lessening of privacy and confidentiality. Concerns about privacy, and understanding
when it is ethically acceptable to breach privacy, tend to focus on the notes taken by health
care professionals. It is the information in these notes that will be made available to others,
if justified in the public interest.
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REFLECTION: REGULATED INFORMATION

Different privacy protection applies in different contexts, but there is a trend in most
jurisdictions to protect the privacy of anindividual's information, and to improve security
to ensure this. The information should not be transmitted further unless the individual
consents to specific further use of the information, or there is explicit outweighing
of public interests in this privacy to justify the transmission and use. Review the
explanations about the privacy principles and recent regulatory developments in this
chapter. Then read the example of privacy provisions outlined in one jurisdiction’s
privacy legislation.

Each jurisdiction uses its own variation on the privacy terminology, so you will see
privacy principles with various names in different legislation and guidelines. A portion
of the Health Privacy Principles, which New South Wales government agencies must
adhere to unless an exemption circumstance arises, are reproduced here as an example
of the detailed requirements that apply to the privacy and confidentiality of personal
health information. This is a small section of the legislative provisions, on collection
and security in retaining the information. There are also further detailed provisions that
include accuracy and access, disclosure and linkage.

Schedule 1 Health Privacy Principles

1 Purposes of collection of health information
(1) An organisation must not collect health information unless:

(a) the information is collected for a lawful purpose that is directly related to a
function or activity of the organisation, and
[b) the collection of the information is reasonably necessary for that purpose.
(2) An organisation must not collect health information by any unlawful means.
2 Information must be relevant, not excessive, accurate and not intrusive
An organisation that collects health information from an individual must take such
steps as are reasonable in the circumstances (having regard to the purposes for which
the information is collected) to ensure that:
(a) the information collected is relevant to that purpose, is not excessive and is
accurate, up to date and complete, and

(b) the collection of the information does not intrude to an unreasonable
extent on the personal affairs of the individual to whom the information
relates.

3 Collection to be from individual concerned

(1) An organisation must collect health information about an individual only from
that individual, unless it is unreasonable or impracticable to do so.

(2) Health information is to be collected in accordance with any guidelines issued
by the Privacy Commissioner for the purposes of this clause.

+ continued
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4 Individual to be made aware of certain matters

(1) An organisation that collects health information about an individual from the
individual must, at or before the time that it collects the information (or if that
is not practicable, as soon as practicable after that time), take steps that are
reasonable in the circumstances to ensure that the individual is aware of the
following:

(a) the identity of the organisation and how to contact it,
(b) the fact that the individual is able to request access to the information,
(c) the purposes for which the information is collected,

(d) the persons to whom (or the types of persons to whom) the organisation
usually discloses information of that kind,

(e) any law that requires the particular information to be collected,

(f) the main consequences [if any) for the individual if all or part of the
information is not provided.

(2

If an organisation collects health information about an individual from someone
else, it must take any steps that are reasonable in the circumstances to ensure
that the individual is generally aware of the matters listed in subclause (1)
except to the extent that:

(a) making the individual aware of the matters would pose a serious threat to
the life or health of any individual, or

(b) the collection is made in accordance with guidelines issued under
subclause (3).

(3) The Privacy Commissioner may issue guidelines setting out circumstances in
which an organisation is not required to comply with subclause (2).

(4) An organisation is not required to comply with a requirement of this clause if:
(a) the individual to whom the information relates has expressly consented to
the organisation not complying with it, or
(b) the organisation is lawfully authorised or required not to comply with it, or
(c) non-compliance is otherwise permitted (or is necessarily implied or

reasonably contemplated) under an Act or any other law (including the
State Records Act 1998 [NSW]), or

(d) compliance by the organisation would, in the circumstances, prejudice the
interests of the individual to whom the information relates, or

(e) the information concerned is collected for law enforcement purposes, or

(f) the organisation is an investigative agency and compliance might
detrimentally affect (or prevent the proper exercise of] its complaint
handling functions or any of its investigative functions.

(5) If the organisation reasonably believes that the individual is incapable of
understanding the general nature of the matters listed in subclause (1), the
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organisation must take steps that are reasonable in the circumstances to
ensure that any authorised representative of the individual is aware of those
matters.

(6) Subclause (4] (e) does not remove any protection provided by any other law
in relation to the rights of accused persons or persons suspected of having
committed an offence.

(7) The exemption provided by subclause (4) (f] extends to any public sector agency,
or public sector official, who is investigating or otherwise handling a complaint
or other matter that could be referred or made to an investigative agency, or
that has been referred from or made by an investigative agency.

5 Retention and security

(1) An organisation that holds health information must ensure that:

(a) the information is kept for no longer than is necessary for the purposes for
which the information may lawfully be used, and

(b

the information is disposed of securely and in accordance with any
requirements for the retention and disposal of health information, and

(c) the information is protected, by taking such security safequards as are
reasonable in the circumstances, against loss, unauthorised access, use,

modification or disclosure, and against all other misuse, and
(d

if it is necessary for the information to be given to a person in connection
with the provision of a service to the organisation, everything reasonably
within the power of the organisation is done to prevent unauthorised use or
disclosure of the information.

Note. Division 2 [Retention of health information) of Part 4 contains provisions applicable
to private sector persons in connection with the matters dealt with in this clause.

[2) An organisation is not required to comply with a requirement of this clause if:
(a) the organisation is lawfully authorised or required not to comply with it, or

(b) non-compliance is otherwise permitted (or is necessarily implied or
reasonably contemplated) under an Act or any other law (including the
State Records Act 1998 [INSW]).

(3) An investigative agency is not required to comply with subclause (1] (a).

(Health Records and Information Privacy Act 2002 (NSW)]

Similar legislation is provided in other states and territories. At federal level it is provided
in the Privacy Act 1988 (Cth), and Privacy Amendment (Private Sector) Act 2000 (Cth).

[tisimportant to realise that individuals could suffer harm if a promise of confidentiality
of personal information is not upheld. A separate philosophical decision has informed
the guidelines on whether any disclosure, harm or embarrassment is justified, as will be
discussed soon. The key point is that there is potential harm in any breach of confidentiality.
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On a broader level, the disclosure of personal information could also threaten the public’s
trust in the confidentiality of certain relationships, such as banking, employment and
health care relationships. Health care relationships, in particular, are based on trust in the
confidentiality of the information provided. A threat to an individual harms not only that
person, but also others because it erodes their trust in similar relationships (Beauchamp &
Childress, 1983, p. 232).

The essence of privacy and confidentiality is that information is disclosed under certain
conditions; these conditions consist of particular promises of confidentiality and particular
expectations as to how the information will be used. Truthful information is given in
exchange for that trust. The professional’s obligation to maintain the confidentiality of the
information continues until the informants give consent to the further distribution of the
information (Westin, 1970, p. 374).

The lack of individual control over personal information, and the demand for this
information by others, is of particular concern when information is collected in institutional
settings, and when it is centralised and stored in computerised data banks. The danger is
that if stored personal information can be used for another purpose, privacy interests will
be overridden without adequate consideration of the importance of that further use, or
in spite of professional concerns that confidentiality should be maintained (Westin, 1970,
p- 383; Flaherty, 1989, p. 5). We rely on others, usually professionals or administrators, to
use their discretion in deciding whether or not our information privacy interests should be
overridden. In health care, clients rely on health care workers and records administrators to
protect their privacy interests and treat their personal information with respect.

However, the conflict is that interests in privacy and confidentiality, just like interests
in autonomy, are not absolute. The problem for all health care workers is in deciding when
obligations to maintain privacy and confidentiality can be overridden by other obligations.
These obligations have long been recognised as able to be overridden by competing interests
(Australian Law Reform Commission, 1983, p. 20). Following are some examples of public
interests (Czecowoski, 1984, pp. 1-3):

«  Society has an interest in the release of information that will assist in preventing other
members of society from suffering harm. Societies need some personal information
to assess the welfare of their members and to protect others from harm caused by
infectious diseases.

+  Health care systems need access to personal information in order to assess their own
effectiveness and efficiency, and to improve so that others may be better served. Access
to information is justified if research is directed towards preventing harm to others in
the future (this would be the kind of argument put forth by research organisations to
support their access to information).

You can probably think of some more examples from other professional spheres.
There are some general rules for health care workers to consider in relation to the
confidentiality of their health records or medical records:
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« Confidentiality should be maintained, and consent sought for further use or disclosure
of information, unless there is an overriding public interest. (This interest is generally
mandated by another body, not just by the health care worker.) Thus, when public
interest overrides the duty of confidentiality, it is legitimate to breach confidentiality.
These interests include the reporting of infectious diseases and the provision of evidence
in criminal trials in response to a subpoena (and at the discretion of the court).

- Confidentiality should be maintained because otherwise there is the potential for harm
to be done to the client, which would contravene the health care worker’s duty of care
to the client.

It is difficult to specify the precise circumstances that would justify an infringement of
privacy and confidentiality, apart from the sorts of extreme public interest provisions
mentioned above. The primary question in relation to the release of information in the
ordinary course of health care is: ‘Does the information disclosure serve the purpose of the
treatment that the patient originally agreed to?” Each jurisdiction makes its own decision
on whether legislation should precisely set such circumstances. If you read further over the
provisions in privacy legislation, find the disclosure principle provisions, and bear them in
mind as you read further.

Whenever there is a request for the disclosure of information, professionals need to
identify the full extent of their obligations both to keep information confidential and to
disclose it. Consideration of the distinction between public and private interests may be a
useful part of this process of identifying the extent of these obligations.

Weighing public interests in access and in privacy is part of an ethics committee’s
consideration when researchers wish to access health records for their research.

The distinction between public and private interests in privacy is similar to philosopher

J.S. Mill’s distinction between social and personal morality, which is discussed in more detail
later in this chapter. Generally, public interests affect groups of people as a whole, whereas
individual interests affect individuals in particular circumstances. Individual interests in
privacy are generally upheld, except where there is a substantially greater public interest
that cannot be achieved if that private interest in privacy is allowed. An example of a
public interest in privacy is the need for trust to be maintained in confidential health care
relationships so that members of society are not dissuaded from seeking health care for fear
that the information they give to health carers will be disclosed to all and sundry. This is a
public interest because this safeguard is needed in order to maintain a healthy society. An
example of a private interest is the need for information to be guarded carefully because
individuals may be harmed, socially, if their information is disclosed.
J.S. Mill said, ‘as soon as any person’s conduct affects prejudicially the interests of others,
society has jurisdiction over it, and the question whether the general welfare will or will not be
promoted by interfering with it, becomes open to discussion’. However, Mill also states that if
a person’s actions affect only themselves, and they are of ‘full age’ and an ‘ordinary’, meaning
average, ‘understanding’, there should be ‘perfect freedom, legal and social, to do the action
and stand the consequences’ (Mill, 1975, pp. 92-3).

CHAPTER 6 PERSONAL INFORMATION PRIVACY AND PUBLIC INTERESTS

private interest
Issues of
importance and
significance to an
individual, defined
on an individual
basis to be in that
person’s best
interest.

public interest
Issues of
importance and
significance to
the structure of a
community, and
to the general
benefit of a
significant group
of a community’s
members.
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liberty

Freedom of will, as

expressed in choice
of thought or action.

The importance of maintaining privacy and confidentiality of personal information,
such as health information or other details of a person’s life, can be protected by law.
Equally, defining limits of obligations to maintain privacy and confidentiality obligations
can be found in legislation and case law. The terminology used in the debates on the
application of laws and guidelines often mimics the language of philosophers, such as J.S.
Mill. Libertarianism places the personal freedom of the individual at the centre of analysis.
That freedom is claimed as a right, unless there is sufficient reason to limit it. In J.S. Mill’s
thesis, On Liberty (Mill, 1975), the importance of liberty—and the limited circumstances
when a person’s liberty can be infringed—are reasoned. The only acceptable reasons for
limiting liberty are if a serious and imminent risk is posed to another individual, or if the
fabric of society is threatened. Mill described different types of liberties, of thought and
action, and claimed that all people had a right to exercise these as they wished, and they
should only be ‘interfered’ with if others were at risk. So if the conduct concerned only
themselves, the following approach should prevail: ‘Over himself, over his own body and
mind, the individual is sovereign’ (Mill, 1975, pp. 92-3).

The legislative provides for consent requirements for the collection, use, storage
and further disclosure of personal information. The legislation demonstrates a societal
commitment to personal integrity and autonomy that should not be overridden lightly. The
regulations build in accountability, in that another person or entity decides if access or use
is justified.

Safety and notification processes
and public law

Similar wording to privacy legislation also appears regularly in safety and notification laws,
regulations and guidelines, which provide the authority to restrict liberty and to restrict an
individual’s particular freedoms. For individuals trying to decide whether action is warranted,
the reasoning is also useful, as active reflection and use of discretion is the preferable course
for any professional of integrity.

In privacy legislation, the circumstances when the requirement for consent to release
and use personal information can be waived are generally limited to times when a related
purpose warrants the further use, or circumstances of public importance, in that it can and
likely does affect others. For example, consent can be waived if:

« it will ‘prevent or lessen a serious and imminent threat to the life or health of the
individual concerned or another person’

+ itisrequired or authorised under law

+ itis necessary for the enforcement of a criminal law (or the payment of a penalty in the
criminal justice system)

+ itis to protect the public revenue.

So, while the duty to maintain confidentiality is strong, it is not absolute: it can be breached
when serious imminent risk to others exists. In some situations of significant and imminent
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risk of serious danger to a known person, there can even be a duty to disclose confidential
information. This duty was tested in the famous legal case Tarasoff v Regents of University of
California, in which a patient told a psychiatrist that he (the patient) was planning to harm
someone. The psychiatrist was found to have a duty to disclose this so that the person the
patient was planning to harm could be protected (Tarasoff v Regents of University of California
[1976], as discussed in Devereux, 1997, pp. 220-1). This duty was said to depend on whether
the potential victims are identifiable and whether other protective mechanisms are available
(Coverdale, 1996, p. 67).

Health practitioners have a legal obligation to notify the relevant authorities if they hold
a reasonable belief that any person or persons pose a risk to a child. Under child protection
laws in Western Australia, Children and Community Services Act 2004 (WA), it is a mandatory
legal requirement for doctors, nurses, midwives, teachers, police officers and boarding
supervisors to report all reasonable beliefs about child sexual abuse to the Department of
Communities—Child Protection and Family Support. A reasonable belief can be based on
‘professional judgment and objective observation which identifies warning signs or possible
indicators of child sexual abuse’, and can include circumstances of:

+  bribery threat

« exploitation or violence, or the child has less power than the person involved

« significant disparity in the developmental function or maturity of the child and the
person involved (Government of Western Australia, 2008, pp. 10-11).

Similar guidelines are being developed for the notification of possible elder abuse, or abuse of
other people in circumstances of heightened vulnerability, as may be the case for people with
disability (Australian Government, 2017).

The health professional does not need to have the proof of improper or dangerous
conduct. Investigating the issue and deciding whether an allegation is proven is up to other
authorities. The health professional’s obligation is to notify a reasonable belief in a timely
way so that investigation and any protective action can be put in place in a timely and
effective way.

The codes of ethics of conduct, or codes of ethics for health care professionals generally
offer the advice that privacy is not absolute and can be overridden. For example, the
Pharmacy Board of Australia’s Pharmacy Code of Conduct for registered health practitioners
states that ‘Patients or clients have a right to expect that practitioners and their staff will
hold information about them in confidence, unless information is required to be released by
law or public interest considerations’ (Pharmacy Board of Australia, 2011).

The codes provide guidance rather than precise answers about which interest should take
precedence in specific situations. This means that further professional discussion and advice
is essential.

Competing interests to privacy interests are acknowledged in broader policy discussions.
Some public interests rely on the flow of information, such as in human rights protection,
for social interests, and for business interests. Individual liberty and, in this case, privacy, are
supported, but social limitations are placed on both due to public concerns over the welfare
of other members of society, and given the need to protect the structure or fabric’ of society.
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A judgment regarding the relative merits of different interests is tested in court
from time to time. For instance, a court was asked to decide if the Red Cross should be
granted immunity from disclosing the identities of blood donors to persons subsequently
infected by blood donation. The court considered survey results—the survey having
been done for the court hearing—that showed that many people would not donate blood
without assurances of confidentiality. The court ruled that the public interest in assuring
confidentiality, so that people would continue to donate blood, outweighed the interests
that those infected had in the disclosure of the identities of blood donors (PD v Australian
Red Cross [1992]).

Note also that for public release of government information, there is a reverse test,
as the public interest in providing transparent and open accountable fair and objective
government is only restricted if there is an overriding public interest against disclosure, such
as involving the protection of an individual’s personal information (Government Information
(Public Access) Act 2009 (NSW), section 3(1), section 14).

When health issues pose a public health risk to others more generally, the information can
become notifiable’, which means that it is mandatory to release to a relevant public health
authority. Australia has a surveillance mechanism for notifiable diseases, and surveillance
case definitions are provided by the Department of Health. A few of the recently added
notifiable diseases listed for the start of alphabet are:

« avian influenza in humans (AIH)

« Barmah Forest virus infection

«  brucellosis

+ chlamydial infection

+ dengue virus infection

+ diphtheria

« flavivirus infection (unspecified, including Zika virus infection case definition)
(Department of Health, 2017).

You could look up more on the Department of Health website. The National Health Security
Agreement is in place between the Commonwealth and all states and territories so that
information can be shared to support a coordinated national response to public health
emergencies, and between Australian governments and WHO or other countries when
required, supporting the National Health Security Act 2007 (Cth). The National Health Security
Agreement notes as part of its recitals’” of objectives:

Australia’s accession to the International Health Regulations (2005) requiring
Australia to develop multi-level capacities in the health sector to effectively
manage public health threats and to develop, strengthen and maintain the capacity
to detect, report and respond to public health events.

Australian Government (2011)

This demonstrates a country and world perspective on significant public health risks, and the
corresponding overriding public interest in sharing such health information.
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Cryptosporidium
Kath Weston

Kath has worked as a senior infectious diseases surveillance officer with New
South Wales Health at the Public Health Unit in Western Sydney, predominantly
in the sphere of ‘health protection” which includes providing advice to health
practitioners and the community about vaccination and infectious diseases,
organising responses to urgent public health issues, as well as disaster
management during outbreaks.

Public health threats from infectious agents such as waterborne parasites are part of the
usual workload of a Public Health Unit. The emergence of new disease threats, such as
avian influenza and Ebola, bring additional challenges. Public health orders can be used to
quarantine individuals or to require mandatory testing or treatment of cases or contacts, or
to close premises that constitute a risk.

A common application of the Public Health Act 2010 (NSW) is the power to close public
premises on public health grounds. A good example is ordering the closure of a public
swimming pool where there is evidence of cryptosporidium in the water. Cryptosporidium is
a parasite transmitted via faeces, which contains the spores of the parasite. It is the most
common cause of diarrheal illness and outbreaks linked to swimming pools and other water
recreation venues. The Public Health Unit is usually alerted to a cryptosporidium outbreak
when there is an increase in laboratory notifications of the disease. Interviews with cases
can reveal a common source such as the local swimming pool or water playground. Urgent
action is needed to reduce risk of further cases, and the pool can be ordered to close until
it has been disinfected. A notice indicating the public health order to close the pool must be
displayed at the facility.

Managing risks from serious diseases such as avian influenza, tuberculosis, Ebola or
typhoid requires an urgent response. Most members of the public who are infected or who
have been in contact with a case of one of the above diseases are responsible and will comply
with Public Health recommendations for testing, treatment and quarantine as required.

However, when these voluntary measures are not adopted, public health orders can be
given if there is a risk to the public. Such orders can be used to require testing or treatment,
or to require a case to provide a list of susceptible contacts. These orders are in line with
the Australian Biosecurity Act 2015 (Cth), which recognises the public health risk involved if
cases or contacts do not voluntarily agree to quarantine recommendations.

What information might public health authorities give to people taking
infants and small children to public swimming pools?

A media release can be helpful in educating the public about the importance of hygiene at
public swimming pools. Parents should be informed not to allow children with diarrhoea
to swim in a pool for at least two weeks after having diarrhoea. They should ensure young

+ continued
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children are taken frequently to the toilet, and should use waterproof tight-fitting pants over
swimmers for children who are not toilet-trained.

How else can you get cryptosporidium infection?

Cryptosporidium is present in the faeces of infected humans and animals. People become
infected when the parasite is ingested, such as through drinking contaminated water or through
person-to-person contact, particularly among small children, such as in a childcare setting.
For this reason it's important for public health staff to do a thorough interview of cases to find a
common link, such as a swimming pool or childcare setting. It's critical to keep an open mind
when interviewing cases, and not to assume the source will always be a swimming pool.

Why does the laboratory tell the Public Health Unit about different
diseases?

The Australian National Notifiable Diseases Surveillance System [NNDSS) collects
laboratory confirmed notifiable data from states and territories of Australia in accordance
with the National Health Security Act 2007 (Cth) and the National Health Security Agreement
2008. This data collection allows public health authorities to have a better understanding of
community significant diseases, or to monitor patterns of antibiotic resistance. The data can
help to determine when to develop health promotion activities or to send out public health
alerts to health care providers. Notifiable diseases include:

e vaccine-preventable diseases—such as measles
e diseases transmitted through insects—such as malaria
e diseases transmitted through livestock—such as Q Fever

e sexually transmitted diseases—such as gonorrhoea.

Practice example references

www.legislation.nsw.gov.au
www.health.nsw.gov.au
www.legislation.gov.au

Measles
Kath Weston

The Public Health Act 2010 [NSW) aims to prevent, control and manage the spread of disease.
While aspects of the Act relate to managing a single individual with a contagious disease,
it's also important to recognise the role of the Act in managing other people who may be at
risk from that infectious individual.

A good example is measles, a serious disease with risk of complications and often
requiring hospitalisation. In the early stages of measles there is no rash, but the person
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may have a high fever, cough and flu-like symptoms. Someone with these early symptoms is
highly infectious. Simply being in the same room as this person can cause an unvaccinated
person to become infected.

Here is a case to consider. Jay, a 35-year-old man with no history of vaccination, has
recently returned from a trip to Asia. He develops measles symptoms three days after his
return home. Jim visits his local medical surgery and sits in the waiting room for about 30
minutes before he gets to see the GP.

The GP organises testing for Jim and rings the local Public Health Unit to notify a
suspected case of measles. Jim is isolated at home, but a major issue for Public Health
staff is the GP’s waiting room. All of the people who were in the waiting room during the
30-minute period when Jim was waiting need to be assessed for risk. Moreover, people who
enter the waiting room for the next two hours are also at risk, as the measles virus can
survive and be transmitted for up to two hours after the infected person has left the room.

The Public Health Unit staff ask the GP reception staff for a list of people in the waiting
room for the two-and-a-half-hour window from the time Jim first entered the waiting room.
They want names, dates of birth and telephone contact details. This raises questions of
privacy and patient consent for release of personal details held by the practice.

The objectives of the Public Health Act state, ‘The protection of the health and safety of
the public is to be the paramount consideration in the exercise of functions under this Act’
(Public Health Act 2070 INSW) No 127, section 3).

3(1) The objects of this Act are as follows:

a topromote, protect and improve public health,
b to control the risks to public health,

c to promote the control of infectious diseases,
d to prevent the spread of infectious diseases,

e torecognise the role of local government in protecting public health.

f to monitor diseases and conditions affecting public health.

3(2) The protection of the health and safety of the public is to be the paramount
consideration in the exercise of functions under this Act.

www.legislation.nsw.gov.au

In Jim’s case, the GP practice is allowed to release the details of the other patients in the
waiting room so that they can be contacted by Public Health staff in a timely manner, assessed
for risk and, if necessary, given measles vaccine or immunoglobulin to prevent development of
the disease. This immediate action is critical to minimising further spread of measles.

Are there any other people who may be at risk?

Public Health staff would need to find out:

e the vaccination status of the GP practice staff

e the vaccination status of people who live at home with Jim

+ continued
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e whether Jim has been in contact with infants under 12 months of age—too young to
have received measles vaccination

e other places that Jim might have visited—such as his work, cinemas, shopping centres,
hospitals, churches, friends and family.

The number of ‘contacts’ associated with one case can often be in the hundreds.

What issues might arise among unvaccinated health care staff in
GP surgeries and hospitals?

Apart from their personal risk of contracting a disease from a patient, staff may not be
aware they have a contagious disease when they attend work. A neonatal-care nurse with a
cough may not be aware that their mild cough is pertussis—whooping cough—which can be
life threatening for unvaccinated infants. A health care worker with early measles symptoms
might think they can work through their flu-like symptoms—but may actually be in a position
to transmit measles to immunocompromised patients in their facility.

For these reasons, state health policies have been developed that require all staff to be
vaccinated against diseases like pertussis and measles.

What sort of details about Jim should be released to the media?

A media release can be very helpful in raising awareness of a case of measles so that people
who may be at risk can be on the lookout for symptoms. Information that can be released
about the case—Jim himself—should be limited to the places Jim visited while infectious,
and should not contain any identifying information.

Consider the limits placed on the choices that an individual can make in relation to a
public-health issue, such as immunisation. In Australia, Commonwealth welfare benefits
such as childcare benefits and family assistance benefits can no longer be received by parents
if their children are not fully immunised with recommended vaccinations even if they have
conscientious objections to their children being immunised. Under the policy, which was
revised in 2016, objection can still be made on certain limited medical or religious grounds.
It was debated in the House of Representatives as part of the Social Services Legislation
Amendment (No Jab, No Pay) Bill 2015 (Cth) (Parliament of Australia, 2015). Such limits are
justified with the argument that there is a community necessity to ensure herd immunity
is maintained.

Your own actions as a health professional in minimising risks to others could also be
examined. Do you have a choice about whether to be fully immunised before working
in a health context? You will likely find that your employment is conditional on you
demonstrating that you are fully immunised, with a list provided to you. This is an aspect of
governance that was mandatory for you—a condition that you must fulfil if you accepted the
offer of employment. Placing yourself in a health role means that your immunisation status
as an adult is no longer a routine personal morality matter. You can explore the concepts of
personal morality and social morality further in Chapter 7 “The limits of care’.



OXFORD UNIVERSITY PRESS CHAPTER 6 PERSONAL INFORMATION PRIVACY AND PUBLIC INTERESTS 195

The principles of balancing interests can be found in international examples of public
health crises due to serious epidemics, and action may be needed before a condition is well
defined. Information is gathered rapidly as the threat to the public unfolds, and as the scale
of the potential threat to the public becomes known or able to be estimated.

Notice how jurisdiction—legal authority and power—is important to each country’s
policy. In previous threats of severe acute respiratory syndrome (SARS) and bird flu,
countries were able to implement border controls at airports because that was the first
practical point that their jurisdiction began.

The SARS outbreak, which began in November 2002 and reached the most serious
epidemic proportions in China by mid-2003, was legislated as a notifiable condition in
many countries. Quarantine provisions—that is, limiting the movement of people affected,
or people in contact with those affected—were also made on public interest grounds. The
WHO requested international cooperation and central reporting of SARS cases and infection
patterns. Health outcomes were made available routinely on a public website as soon as they
became available to the WHO (World Health Organization, 2003).

The WHO also became involved in issuing descriptions of symptoms to be vigilant for,
travel warnings and containment advice, as it tracked the epidemic in countries worldwide.
In ethics terms, the measures were justified on grounds of serious and imminent risk if the
information were to remain private.

REFLECTION POINT

Organisational regulation

Find out what one organisation’s policy was on SARS. You could use your university,
workplace or local school as examples. See if there were travel restrictions, limitations
on attendance after travel, exclusion based on symptoms, and so on. Find out how the
policy was argued in terms of ethics, and take particular note of any wording on risk and
interests.

If you had the opportunity to rewrite this policy, what would you suggest? Take into
account the symptoms and health consequences—including the mortality and spread
of SARS. You will find crucial facts to consider on the WHO website <www.who.int>, or in
local health authority warning or alert documents.

Can you think of any other identifiable—and potentially catastrophic—transmissible
diseases that also had an international dimension? How about bird flu? In particular, one
form of avian influenza, named H5N1? Priorities for care provision and research into bird
flu were championed by society, to protect the communities. This serves as an example
that the public, through their governments and international alliances, can express
active social support for research directions, especially in the face of threats or risks, and
when current care and knowledge is insufficient to deal with a major perceived risk. For
instance, an unprecedented sum of money—around US$2 billion—was made available to
the United Nations by member nations to investigate and contain H5SN1 (Parry, 2006).
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Avian flu (HS5N1 strain) raised similar issues to SARS in terms of the importance of
identification and containment of risks, and the need for rapid response. An epidemic in
birds, affecting large wild bird populations worldwide and many domesticated flocks, poses a
potential risk not just to further birds, but also to humans. Bird handlers have predominantly
been at risk of infection, with serious life-threatening infections reported in some people.
So far, these have largely been in the developing world. Avian flu is potentially a large-
scale threat to the human population if it mutates into a virus that is easily transmissible
between humans. Mass culling of birds has been undertaken in areas where the bird flu has
been identified. Quarantine provisions apply to affected areas in terms of trading in birds.
Infected people are ideally treated in quarantine conditions.

Some flu drugs (e.g. oseltamivir) could be used for the rapid onset of symptoms, once bird
flu was identified, but the worldwide stocks were limited, and governments tried to stockpile
certain amounts for frontline health and emergency workers. Prescriptions from individuals
without symptoms, who tried to stockpile some in case they might need it quickly, became
near impossible to fill. Vaccine trials were underway in 2006, but had not promised high
enough effectiveness to be relied on for protection from H5N1 bird flu (Robotham, 2006).

There was also concern that as vaccines became available, they should be equitably
available (Gostin, 2006). As a transmissible mutated virus that could initiate a pandemic
has not yet occurred, the exact mutated virus that needs to be countered by a vaccine
has not yet been developed. The WHO’s advice was that a precise vaccine would not be
readily available early in a pandemic in any case, and to supply vaccine for the whole
world of 6.7 billion people over a six-month period would not be feasible (World Health
Organization, 2006, 2007).

Given that background, try the following exercise on risk and assessment of risk from a
private (personal) or public perspective.

Bear in mind that best practice is to be aware of not only authority to act and coerce
through laws designed to protect the health of the public, and of the power or possibly
duty to do so, but also the importance of exercising restraint so that the powers to act are
tempered by only using as many of those powers as are necessary. Discretion is exercised
by selecting the least restrictive means to achieve the necessary good for the public, as
described in the seminal work on power and discretion by Gostin (2016).

CASE EXAMPLE

Risk and assessment

Imagine you are a small farmer in a developing country. You rely on the meagre income
from your chickens to feed your children. One chicken has recently become sick. List
your concerns.

Now you are a medical response team on an international goodwill mission. While
overseas, there is a policy that Australian laws apply to the team members, as well
as the local jurisdiction laws—with local laws prevailing if in conflict. You decide to
see If you can treat those affected. The farmer refuses you entry to their property. The
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children are nowhere in sight, but a neighbour says they are too weak and too ill to be
outside. What are your concerns?

Now imagine you are a public health official with the WHO, and you hear the rumour
about a small farmer with a sick chicken in a remote village. List your concerns.

Compare your listed concerns. Should any concerns outweigh or take precedence
over the others? Why or why not? Try to justify your position, and make use of the law
and ethics theory you have learnt in this and previous chapters.

Take one of the official roles a little further, and prepare an email about what you
think should happen next, and back your advice with your reasons. Make sure your
reasons are legally informed.

Note that public health practice is compatible with assessing individual and community
risk, and setting and imposing limits in the public interest. This broad notion of care,
and taking responsibility for deciding what is in individuals’ best interests, is a form of
paternalism. The notion of paternalism underlies much of public health practice in instances
of serious risk. Factors are identified and acted upon for the good of a community—
independent of individual preferences. As risks decrease in magnitude and probability, more
individual choice is offered.

Quarantine wards attempt to balance the aim of treatment with the aim of protecting
others in society from diseases. Looking back into the history of quarantine, we can
see instances where it was applied too widely—for instance, the practice of isolating
people with developmental or mental disabilities. The balance—between treatment and
protection—of risk that society is prepared to accept determines the laws and regulations
that health care workers then implement. These historical approaches would be out
of step with the definition of false imprisonment that is applied today, as well as the
principles of lawful detention. Private interests have, at heart, an individual’s freedom to
determine their own interests—and therefore their own actions. This balance of public
versus private interest is a social issue of ethical importance. As eminent scholars have
noted, public health is in effect a paternalistic position, which seeks to impose ‘good’
for the community as a whole, within certain limits that are socially determined. The
private sphere is intruded upon in the interest of the health and safety of the community
(Beauchamp, 1999, p. 59).

In essence, posing risk to others is a public health issue. Debate can centre on whether
there actually is a risk, and in what circumstances. It is dubious whether many bloodborne
diseases should be described and treated as a significant routine health risk if there is
no contagion risk in the course of normal population contact, such as airborne contact.
However, tuberculosis and influenza are both airborne and clearly pose significant public-
health risks. This assessment of risk is crucial. Unless the level of risk is established, the
infringement on one person’s rights in the interests of the rights of others is very difficult
to justify ethically.

Ensuring that an individual remains informed about their own personal health
information is a further safety measure. A client who is informed of an imminent serious

public health

Field of health

care concerned

with assessing and
improving health
and preventing
illness or disease on
a population basis.



198 INTEGRATING LAW, ETHICS AND REGULATION: A GUIDE FOR NURSING AND HEALTH CARE STUDENTS OXFORD UNIVERSITY PRESS

compulsory
Required action
for all, with
enforcement
provisions.

mandatory
Required action,
contingent on
being under certain
command and
corresponding
enforceable
obligations.

risk that they could pose to others could act to minimise risk to others. For instance, after a
person gives blood to a blood bank, their blood is tested for a range of hepatitis conditions. If
there are positive results for any of these conditions, the person is informed and counselled
to pursue health care for their own benefit, and they are advised about behaviours that
pose risks to others. Their blood is discarded from the donor pool. There is a large degree of
trust placed in the individual to minimise their risk to others so that the infection can be
contained.

It is likely that we will always have to live and work with the reality of both the duty of
confidentiality and the demand for access to personal health information given potential
health risk. This will continue to pose challenges.

REFLECTION: MANDATORY INFORMATION GATHERING

Concentrate on a contemporary potential public health concern. For instance, you could
find out a little more about yellow fever, or Ebola or immunisation schemes that are
implemented with children. Identify a helpful initiative. Then, thinking about the health
concern and context, construct a suggested argument for voluntary, mandatory or
compulsory health implementation of the initiative.

A voluntary action is one that can be suggested, and then each person is free to
decide whether or not to participate.

A compulsory action is that which is required of everyone, and is enforceable. So,
for instance, it might be compulsory for all citizens to register the birth of a new baby
with a central registry. No exceptions are granted, and the action is enforceable under
criminal law.

A mandatory action is one that is only required on certain choices and obligations.
Dress rules in some clubs and restaurants are one example. The dress requirements
apply to people who wish to dine or socialise there. The requirements do not become
‘compulsory’ for everyone, nor do they apply in other places apart from those
establishments. Yet if you wish to go in, you can expect to be checked according to
the mandatory dress rules, and turned away if you do not comply. Another mandatory
requirement is seeking entry to certain territories, by asking permission to cross a
border into another country.

In the health care context, the call for mandatory testing is an expression of possible
rules to apply to those who choose to make use of the services of health care.

Gather a few facts about your chosen example, and then try constructing a few
points in argument for and against a mandatory, compulsory or voluntary approach to
your initiative. You could take the writings of J.S. Mill as a starting point. Mill wrote about
the philosophical importance of liberty and of not putting others at risk. Some examples
of voluntary, mandatory and compulsory initiatives are shown in Table 6.1.
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TABLE 6.1 VOLUNTARY, MANDATORY AND COMPULSORY INITIATIVES

Health objective Voluntary Mandatory Compulsory
Improved efficiency Individuals may opt | Development of

and effectiveness out of inclusion of | infrastructure for

of patient care their records, and centralised information

through availability of | access and use of | management of health
centralised individual centralised health records, to include

health records to record system for | existing care records

health carers their future care of instances of publicly
needs supported health care

Improved health of the | Recommended With limited medical

population through vaccination and religious grounds

improved community schedules for exemptions, immunisation

herd immunity children made requirements imposed
available for parent | for children of parents
information and receiving certain
decision government benefit

support

Exclusion of children
from school in case of
outbreak, for their safety

Safeguard the public Testing and Notification to authorities | Public health
through management | treatment of positive test results for | orders for
of notifiable disease recommendations | those who have presented | individuals to
outbreaks for individuals for testing comply with

at risk testing, treatment

and quarantine
requirements

as warranted, if
lack voluntary
implementation of
recommendations

Quarantine
recommendations
for individuals
likely infected

The exercise prompts assessment of the relationship between the particular liberty
and the particular potential harm or risk that is posed. For instance, it may be that what is
required is an improvement of the care or community practices to prevent spread or cross-
infection, rather than intervention or collection of personal information. This exercise
illustrates that, in order to construct arguments about ethics, it is necessary to have a good
grasp of the facts—in this case, clear information on risk and the benefits of mandatory
testing. The exercise also highlights that the factual context can change over time, as
clinical practices and standard treatment evolves. For instance, has the procedural risk
been managed by safer equipment or procedures? Ethical arguments are perhaps best
constructed in conjunction with fellow professionals who can provide this crucial factual
information. If you can alter the level of risk posed, your ethical analysis would also change.

199



200 INTEGRATING LAW, ETHICS AND REGULATION: A GUIDE FOR NURSING AND HEALTH CARE STUDENTS OXFORD UNIVERSITY PRESS

As an example, you could refer to a published tutorial exercise on proposed mandatory
HIV testing of patients and professionals (Berglund, 1995). At the time of writing the tutorial,
undergraduate and postgraduate health students were beginning their training in the early
days of HIV (human immunodeficiency virus) and AIDS (acquired immunodeficiency
syndrome). It is now manageable, but early on, was recognised as a long-term disease that
posed serious and life-threatening risks to sufferers (Centers for Disease Control, 1987,
Bacchettis & Moss, 1989).

The context was that, in the early years, health carers and health care institutions
were very concerned about HIV/AIDS issues and the implications for clinical practice. The
concern centred on the fact that HIV is a bloodborne virus. Exposure to blood or other
bodily fluids that contain the virus could pose a risk to others. Transmission could occur
from patients to other patients or professionals, or from professionals to patients. Fear of
contagion was a primary concern of health professionals dealing with AIDS into the 1990s,
as evidenced by a Canadian survey (Taerk et al., 1993). Internationally, there was extensive
ethical debate over whether health carers were obliged to care for people with HIV or AIDS,
given the potential risk to their own health (Tegtmeier, 1990). Now, it is a routine part
of practice, and professionals expect to encounter patients with bloodborne viruses, much
more so in some countries and communities. Infection control and universal precautions
have improved considerably.

Health care is, by its very nature, a risky business. As a health care worker, you will
be in contact with people who are ill, injured, or both. You will sometimes be exposed to
dangerous situations and you will also expose your clients to some risk. Actively doing
good and intervening often entails some risk. Your skill and care can minimise that risk.
Institutional factors also influence how risky a procedure may be. Managing a risk can
involve limitations to each individual’s autonomy, and philosophical tools help you to weigh
up whether infringements on autonomy are reasonable.

Research using personal information

You might like to jump forward to Chapter 7 “The limits of care’ to read the section on the
conduct of research, as you consider the use of personal information for research purposes,
and the integrated standards that guide that use. The use of personal information is just one
issue in research ethics. The ethical significance of the disclosure of personal information,
and the regulation of access, storage, disclosure and use of information, with supporting legal
standards, is highlighted here, as you consider the challenging concepts of access to potentially
valuable personal information for the wider community.

Control over personal information is a fundamental extension of the principle of ‘respect
for persons’. It means giving an individual control over information about themself—not just
control over their own physical self, which is often protected by consent. Confidentiality of
information implies that personal information should be held in confidence, and should not
be included in any further research or made available for other purposes unless the individual
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whom the information is about gives consent. Confidentiality obligations are tested in research
that uses information that is already stored for another purpose—such as medical records—
and in research that involves collecting information that may be useful for another purpose.

The use of personal information for purposes other than those consented to requires
sufficient public interest in those further purposes—and this decision often falls to the
ethics committees in the case of research. Under the Privacy Act 1988 (Cth), guidelines under
section 95 serve as a legislative instrument that requires ethics committee consideration of
the public interest in research relative to the public interest in privacy.

The human research ethics committee system is explained here, as it is central to this
discretionary decision making. Keep the information on ethics committees in mind when
you read the more general section on research conduct in Chapter 7 “The limits of care’.

There can be some confusion about how to refer to ethics committees that consider the
ethical acceptability of research protocols before they are allowed to proceed. The committees
have different names depending on their jurisdiction:

« UK—research ethics committees

+  New Zealand—health and disability ethics committees (HDECs) or institutional ethics
committees (IECs)

«  USA—institutional review boards (IRBs)

« Australia—human research ethics committees (HRECs).

In Australia prior to 1999, committees that consider research ethics were called ‘institutional
ethics committees’ (IECs). In Australia, committees that consider clinical treatment ethics
are called clinical ethics committees, but they are called IECs in the USA. This generic term
‘research ethics committees’ denotes the function of the committees.

In Australia, research of more than low risk must be reviewed by a HREC, using the
National Statement in its deliberations. HRECs are composed of at least eight members,
with a required minimum composition of:

+ achairperson

+  two laypersons—one man and one woman

+ one person who performs a pastoral care role in the community—such as an Aboriginal
elder or a minister

+ one lawyer—who is not engaged to advise the institution

+  atleast two members with knowledge of and experience in the types of research
considered—who may be drawn from a pool of suitable researcher members depending
on proposals to be considered

+ atleast one member who has knowledge and experience in the professional care,
counselling or treatment of people.

Research involving a ‘low or negligible risk’ to participants may be delegated to a different
panel for review. Strictly speaking, HRECs do not express institutional standards, because
they remain independent from the institution, and their members are not, for the most part,
employees of the institution. At least one-third of the members should be from outside the
institution. HRECs do not often monitor research directly, and monitoring is more broadly an
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conflict of interest
A situation in which
two potentially
opposing and
incompatible
interests exist.

institutional responsibility. However, they do receive regular reports from researchers on their
projects, and on any adverse events that have accompanied this research. The committee can
inspect research sites or records, or interview participants if they wish, either randomly or in
response to concerns about research process or risks (National Health and Medical Research
Council, Australian Research Council & Universities Australia, 2007, updated 2018, Section
5, pp- 84, 87).

The documentation of ethics consideration and approval by a properly constituted
research ethics committee is a practical and important safeguard for researchers and
institutions, demonstrating a willingness to comply with obligations and responsibilities in
the ethical conduct of research.

Very similar systems operate in many countries. In the UK, research ethics committees
(RECs) are the committees that review research at an institutional level. The committees are
overseen by a health department authority and there are required governance arrangements,
including the composition of committees: ‘A REC should contain a mixture of people who
reflect the currency of public opinion (lay’ members), as well as people who have relevant
formal qualifications or professional experience that can help the REC understand particular
aspects of research proposals (‘expert’ members)’ (Department of Health, 2012, p. 20). The
procedures are increasingly streamlined, including standard application forms, information
sheets for participants, and committee decision-making and documentation processes.
There are additional guidelines available, issued by research councils, to assist research
ethics reflection by researchers and deliberations undertaken by committees (Economic &
Social Research Council [ESRC], 2010).

In New Zealand, Health and Disability Ethics Committees (HDECs) consider if research
meets the requirements of Ethical Guidelines for Observational Studies and Ethical
Guidelines for Intervention Studies. Membership should include those with diverse
perspectives, including ‘a recognised awareness of te reo Maori and the understanding of
tikanga Maori, ethical and moral reasoning, law, the perspectives of wider community (e.g.
the perspectives of consumers of health and disability services, ethnic community), the
design and conduct of intervention studies, the design and conduct of observational studies,
the provision of health and disability services, reviewing either qualitative or quantitative
research, and the perspectives of student community’ (Health Research Council of New
Zealand, 2012, p. 5). The New Zealand system of streamlining ethics considerations was in
large part initiated 20 years or so ago, after an inquiry into cervical cancer research.

The common requirement for committees to include community members, laypeople
not affiliated w